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UNITED STATES v. PATTERSON et al.* 
(District Oourt, S. D. Ohio, W. D. June 26, 1912.) 

[201 Fed. Rep., 697.1 

MONOPOI.IE8 (§10) — Sherman Anti-Trust Act — Constitutionautt.— 
The Sherman Anti-Trust Act of July 2» 1890 (26 Stat., 209, c. 647 
[U. S. Comp. St., 1901, p. 3200]), making it a criminal olfense to 
make any contract or engage in any combination or conspiracy In 
restraint of Interstate trade or commerce, or to monopolise or attempt 
to monopolize or conspire with any other person or persons to 
monopolize any part of such trade or commerce, is a valid criminal 
statute, sufficiently clear in itself to inform the accused of the nature 
and cause of the accusation againt him, and criminal prosecutions 
under it do not deprive the defendants of liberty or property, without 
due process of law.® 

[Ed. Note. — ^For other cases, see Monopolies, Gent. Dig. 1 9 ; Dec. 
Dig. §10.] 

Monopolies (§ 31) — Sherman An'H-Tbust Act-— Indictment for Vio- 
lation. — ^If an Indictment under the Sherman Anti-Trust Act of 
July 2. 1890 (26 Stat., 209, c. 647 [U. S. Comp. St, 1901, p. 3200]), 
charges acts on the part of defendants which are in fact and neces- 
sarily In restraint of interstate trade and commerce, or effect a 
monopoly of some part of such commerce, by wrongfully Injuring or 
destroying the business of competitors, defendants are presumed to 

«For opinion of District Court on the patent question (205 Fed., 
292), see post, page 46. 

For opinion of the Circuit Court of Appeals reversing conviction 
(222 Fed., 599), see post, page 60. 

Petition for writ of certiorari denM (288 U. S., 685), June 14, 1915. 
® Syllabus copyrighted, 1913, by West Publishing Company. 
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lia?e Intend^ sudi oonsequeiioes, and to have known that their ads 
were In violation of the statute. 

[Ed. Note.— For othd^ oas^ aee lfokiOik>iles, Oent. Dig. f 20 ; Dec. 
Dig. 131.1 

MoNOPttJia (i 81) — Shbbhan ANTirTausT Aot-^Indiotiicibnt roB Vio- 
LATidN.-^An indictment under the Sherman Autl-ITrust Ad of July 
2, 1890 (28 Stat, 209, c. 847 [U. S. Comp. St., 1901, p. 8200]), charg- 
ing a number of defendants with a conspiracy in restraint of inter- 
state trade and commerce, is sufficiently specific where it avers that 
defendants were the managing officers and agents of a corporation, 
who controlled the conduct of its business, and, while not naming 
particular instances specifically, describes the course of conduct and 
means used by the corporation, by which it compelled many com- 
petitors, some of whom are also named, to go out of business, or 
to sell their business to it. 

[Ed. Note. — ^For other cases, see Monopolies, Cent. Dig. 1 20 ; Dec. 
Dig. 181.1 

Cbihinal Law (I 1188) — ^Rttxjbs or Administration — ^Technical De- 
JBNSES. — ^At the present time the reasons which formerly impelled 
courts to resort to technicalities in criminal cases to avoid the in- 
fliction of unjustly severe penalties have ceased to exist, and the 
effort now on the part of the Judges is to overlook technicalities so 
far as possible, and to administer the law from a broad viewpoint, 
looking to ultimate Justice upon the merits. 

[Ed. Note. — ^For other cases, see Criminal Law, Cent. Dig. 
19 8215-3219; Dec. Dig. §1186.] 

Monopolies (1 81) — Sherman Anti-Trust Act — Indictment tor Vio- 
lation. — ^An indictment for conspiracy in restraint of interstate 
commerce in violation of the Sherman Anti-Trust Act of July 2, 
1890 (28 Stat, 209, c. 847 [U. S. Comp. St, 1901, p. 3200]), charges 
an offense, where a general charge 41 made of restraint of trade in 
a particular article, pur[698]suant to a conspiracy for the purpose, 
and specific facts are alleged which, if true, show that defendants 
have restrained a part of that trade. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. §20; 
Dec. Dig. I 81.1 

lioNOPOLDBS (I 12) — Sherman Anti-Trust Act — Conspiracy in Re- 
straint or Trade. — If the purpose of a conspiracy is to restrain 
Interstate trade, within the meaning of the Sherman Anti-Trust Act 
of July 2, 1890 (28 Stat. 209, c. 847 [U. S. Comp. St. 1901, p. 8200] ), 
the degree of restraint effected thereby is Immaterial to the offense. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. 1 10 ; Dec. 
Dig. i 12.1 

MoNoraaEs (I 81) — Sherman Anti-Trust Act— Indictment roR 
OoNSPiBACT in Restraint or TRADE.^In an indictment under the 
Bheraian Anti-Trust Act of July 2, 1890 (26 Stat. 209, c. 64T [U. S. 
Compb^St 1901, p. 8200}), for conspiracy in restraint of interstate 
trade and commerce, it is not necessary to allege an overt act 
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; [Ekl Not^-^Fov othor cosei, iee Motiop<ri^ Cent. Dtg. f 20; 
Dec. Dig. I 81.] 

•Mokofdlies (I 81) — SHsaicAN Anh-Tbubt Act— Inoigthknt vob 
** Mozv(»nklt.”— An indictment for monopolizing a part of Interstate 
trade and commerce in violation of the Sherman Anti-Trust Act of 
July 2, 1890 (26 Stat. 200, c. 647 [U. S. Comp. St. 1801, p. 82001), 
sufficiently charges such monopoly where it alleges that pursuant to 
a conspiracy therefor defendants monopolized a part of the trade 
in a single article entering into such commerce. 

[Bd. Note. — ^For other cases, see Monopolies, Cent Dig. I 20; 
Dec. Dig. § 81. 

For other definitions, see Words and Phrases, vol. 5, pp. 4570- 
467A] 

Monopolies (4 81) — Shebman Anti-Tbust Act — ^Monopoly or Inteb- 
State Gomacebce. — ^Where defendants acquired a monopoly in a part 
of interstate commerce through a conspiracy for the purpose, the 
continuance of such monopoly after the conspiracy has accom- 
plished its purpose and ceased to exist is in itself an offense under 
the Sherman Anti-Trust Act of July 2, 1890 (26 Stat. 209, c. 647, 
§ 2 [U. S. Comp. St. 1901, p. 8200]), and the conspirators are 
criminally liable therefor, although the business is conducted by a 
corporation which is controlled by them. 

[Bd. Note. — For other cases, see Monopolies, Cent. Dig. I 20; 
Dec. Dig. § 81.] 

Indictment and Infobmation (f 129) — Shebman Anti-Tbust Act — 
Indictment fob Violation — Duplicity. — In an indictment under 
the Sherman Anti-Trust Act of July 2, 1890 (26 Stat. 209, c. 647 
[U. S. Comp. St. 1901, p. 3200]), counts for conspiracy in restraint 
of interstate commerce, for conspiracy to monopolize a part of such 
commerce, and for monoi>ollzing a part of such commerce may be 
Joined. 

[Bd. Note. — ^For other cases, see Indictment and Information, 
Cent. Dig. fi§ 414-418; Dec. Dig. I 129.] 

Criminal prosecution by the United States against John 
H. Patterson and 29 others. On demurrer to indictment. 
Overruled. 

[699] The following true bill of indictment against the 
several defendants therein named was presented February 
22, 1912: 

FIBST COUNT. 

SouTHEBN Distbict OF OHIO, Wcstem DM8ion --$ 0t . 

The grand Jurors for the United States of America impaneled and 
sworn in the District Court of the United States for the Western 
Division of the Southern District of Ohio at the February term there- 
of In the year nineteen hundred and twelve, and inquiring for that 
division and district, upon their oath prosent, that throughout the 
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twenty joan last iMUPt» inToatora aad maanfactuvera imvo been bnay 
inventing, producing, and putting upon the market' divers reoaid- 
keeping iMid caah*receptadle. devicee, usually called cash regigters, each 
oonsistliig generally of a box, principally of metal, but partly of wood, 
glass, or other materials, containing a drawer or recess for the holding 
of coins and paper money, and a mechanism, manipulated by outside 
keys or similar means, for the use of employes in registering, for the 
informatton of the proprietor, upon a concealed and lodred record, 
the sales made by employes of the business conc^n making use of 
the device, and at the same time visibly indicating the amount of 
each sale or the character of each transaction ; the recording or 
registering devices being so connected with the lock of the money- 
drawer that when any of said devices is operated the money-drawer 
is unlocked and opened, so that money can be placed therein and 
change extracted therefrom; said money-drawer being automatically 
locked upon being closed, and the interior mechanism of said regis- 
tering device being protected by a lock, the key of which is retained 
by the proprietor, from being interfered with by unauthorized per- 
sons ; numerous patents having, during said twenty years, been issued 
to inventors, some basic and some for improvements; most of the 
former and many of the latter having expired long before the three- 
year period of time in this Indictment hereafter mentioned ; and the 
number of such patents being so great as to prevent the setting forth 
in this Indictment of detailed descriptions of the same, or of the 
various inventions covered by them, even if such descriptions were 
known to said grand Jurors : 

That such cash registers have been found so useful and the demand 
for them has been so great that, during said twenty years, many con- 
cerns have been engaged, in the manner and under the circumstances 
in this indictment hereafter set forth and in competition with each 
other, except as hereinafter shown, in the manufacture and sale, di- 
rectly and indirectly under letters patent, and otherwise, of such cash 
registers; and that a list of the names of such of said concerns as are 
known to said grand Jurors, showing their respective places of manu- 
facture, so far as known to said grand Jurors, is as follows, to wit : 
The National Gash Register Company, a corporation, Dayton, Ohio. 
[Then follow names of 82 other companies.] * 

That of the total amount of manufacturing of such cash registers 
done by all of said concerns during said twenty years, said the 
National Gash Register Company has done from approximately eikhty 
per cent early in said period to approximately ninety-five per dent at 
the latter end thereof. 

That said concerns, during said twenty years, have also respectively 
sold greater x>ortion of the cash registers so manufactured by 
them/ users of and some to dealers in such c^ register!!, 
whose gev^^ 9 ^ T^^e and busipess have been situaM in ajil ,t)ie 

other ^tktc^ of the tJhit^ States than those wherein such .eafih 
rffisfiri fiaWt>^n so hianatactured by ^id concerns regpectlygly. 
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and hate conelgned for eale other sneh caeh register! to such dealers* 
and to Ihehr own agents, In snch other states ; that in pursuance of 
such sales and upon such consignments, said concerns have respec- 
tlyeiy been continually shipping such cash registers to such users, 
dealers and agents In such other States; the number of such users, 
agents, and dealers being so great, as said grand Jurors, upon their 
said oath, charge the fact to be, as to make it impracticable, if not 
impossible to set forth a list of them in this Indictment; that, by 
reason of the great cost of such cash registers and as a means of 
farthering the sales thereof to users, it has been customary for said 
concerns and dealers to sell such cash registers to users [700] upon 
deferred payments in Installments ; and that in and by so manufactur- 
ing, selling, consigning, and shipping such cash registers into other 
States than the State of manufacture, each of said concerns has been 
engaged in trade and commerce among the several States of the 
United States within the meaning of the act of Congress approved 
July 2, 1890, and entitled *'An act to protect trade and commerce 
against unlawful restraints and monopolies.*’ 

And the grand Jurors aforesaid, upon their oath aforesaid, do 
further present, that said the National Cash Register Company has had 
certain persons for its principal officers and agents, each of whom, 
from the day of his becoming such officer and agent to the day of the 
finding and presentation of this indictment, or, in case he has ceased 
to be such officer and agent, from the day of his becoming such officer 
and agent to the day of his ceasing to be such, has been actively 
engaged in the management of the business and affairs of said the 
National Cash Register Company, under its authority, and to the full 
extent of his authority as such officer and agent ; and that a list of the 
names of such of said persons as are known to said grand Jurors, 
showing, so far as known to said grand Jurors, the character of their 
several offices and agencies, and the time of their becoming such 
officers and agents respectively, and, in case they have ceased to 
become such officers and agents, the time when they so ceased to 
become such officers and agents (Christian names unknown to said 
grand Jurors being Indicted by initials), is as follows, that is to say: 
John H. Pajtterson, president, 1892-1912. [Here follows list of many 
officers and agents, with dates of service, including defendants 
charged.] 

And the grand Jurors aforesaid, upon their oath aforesaid, do 
further present, that said John H. Patterson, Edward A. Deeds, 
deorge C. Edgeter, William F. Bippus, William H. Muzzy, William 
Pflum, Alfred A. Thomas, Robert Patterson, Thomas J. Watson, Jo- 
seph E. Rogers, Alexander C. Harned, Frederick S. High, Pliny Eves, 
Arthur A. Wentz, Ceorge E. Morgan, Charles T. Walmsley, Charles 
A. Snyder, Walter Cool, Meyer N. Jacobs, Mont. L. Lasley, Earl B. 
Wilson, Jonathan B. Hayward, Alexander W. Sinclair, John J. Range, 
and Edgar Parks, alias C. D. Foot, and M. O. Keith, W. M. Cummings, 
J, O. Laird, J. C. Howe and E. H. Epperson, whose Christian names are 
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to iaid grand Jimrs nidmowni hefetnafter rof^md to as deisenda^ 
bdng as aald grand jurors, upon their said oath, here chaxge tiiegr hare 
heen, the persons who hare, by virtue of their being such ofiloers and 
agents of said the National Cash Register Company, controlled and di- 
rected the business and affairs of said the National Cash Register 
Company, unlawfully have, continuously and at all times from the 
days when, as in this count above set forth, they respectively became 
offlcm's and agents of said the Natfoiial Cash Register Company to 
the day of the finding and presentation of this indictment, or to the 
days when they ceased to be such officers and agents, in cases where 
they did so cease to be such officers and agents, at and within said 
Western Division of said Southern District of Ohio, knowingly engaged 
and consciously participated in a corrupt conspiracy in undue, un- 
reasonable, direct and oppressive restraint of said interstate trade 
and commerce so os aforesaid, during such times, carried on by the 
several concerns in this count above named other than said the Na- 
tional Cash Register Company, each of said defendants then and there 
well knowing, as he then and there did well know, all the premises in 
this indictment aforesaid, that is to say, a conspiracy to restrain, and 
which during and throughout such times has in fact restrained, said 
last-mentioned trade and commerce by divers unfair, oppressive, tor- 
tuous, Illegal, and unlawful means, and means which, consideration 
being given to the advantage over said other concerns held by said the 
National Cash Register Company in consequence of its resources be- 
ing, as they were, so great as compared with those of such other con- 
cerns respectively, have unlawfully, wrongfully, and irresistibly ex- 
cluded others from engaging in that trade and commerce, none of 
which has been justified or warranted by any letters-patent, a de- 
scription of which conspiracy and means Is now here set forth : 

Intending to obstruct, restrict, and restrain the free fiow of said 
interstate trade and commerce so carried on by said concerns other 
than said the Na- [ 701 ] tional Cash Register Company, and compel 
those concerns either to go out of business , or to sell and transfer 
their business and their facilities and instrumentalities for carrying 
it on to said the National Cash Register Company, so that said the 
National Cash Register Company could, as in most cases it in fact 
did, discontinue the business and the use of the facilities and instru- 
mentalities so acquired by it, and thereby effectually and inevitably 
to eliminate and prevent all competition of such other concerns with 
said the National Cash Register Company (all of such other concerns 
being hereinafter referred to as competitors), said defendants, in their 
several capacities as such officers and agents of said the National 
Cash Register Company, have, by concerted action and continuous 
en^y^, carried on the business and affairs of said the National 
Gai^'ite^ter Company upon a plan involving — 

^^]^e inducing, hiring, and bribing of employees and mc-employees 
w said competitors of said the National Cash Register Company de^ 
l^tfully and wrongfully to disclose to said the National Cash Register 
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OonipaQy Hie oeereta of the biuiiieM of the oosoems by tHiich Hiey 
reepeotiyely employed, or had been employed^ particularly those 
reiatinf to prospective buyers of cash roi^sters, to customers who had 
ordered such cash registers, to those who had purchased but had not 
yet fully paid for such cash registers, to the shipment of cash registers 
to su^ customers and to agents and dealers, to the volume of business 
being done and the places where it was being done by such competitors, 
to inventions pertaining to cash registers, and to drawings, Bpeclflca> 
tions, claims, and applications for patents for such inventions, and 
to the financial condition an<y connections of such competitors ; 

2. The inducing, hiring, and bribing of employees of carters, truck- 
men, express companies, railroad common carriers, telegraph com- 
panies, and telephone companies, wrongfully and unlawfully to dis- 
close to said the National Gash Register Company the secrets of the 
business of such carters, truckmen, express companies, railroad com- 
mon carriers, telegraph companies, and telephone companies, pertain- 
ing to the carriage and transportation of cash registers for such com- 
petitors, including the number of such cash registers carted or shipped 
and the names and addresses of the consignees thereof, and pertaining 
to communications between such competitors and their agents and 
customers concerning the business of such competitors ; 

8. The instructing and requiring all sales agents of said the National 
Gash Register Gompany to ascertain and report to said the National 
Gash Register Gompany all facts and details pertaining to the business 
and activities of said competitors, and particularly of competitors 
newly coming into the competitive field, and the employing of agents 
especially so to do ; 

4. The using of the influence of said the National Gash Register 
Gompany and of its agents with, and the making of unwarranted and 
false statements to, banking and other institutions, to injure the 
credit of said competitors and prevent their securing accommodations 
of money, credit, and supplies convenient and necessary to the carry- 
ing on of their business ; 

5. The instructing and requiring of all sales agents of said the 
National Gash Register Gompany to interfere with, obstruct, and 
prevent in every way possible sales of such competitive cash registers 
by said competitors, and by agents of said competitors, and by dealers 
In cash registers, and by any and all means to bring about sales of 
the cash registers of said National Gash Register Gompany, and 
also the displacement of such competitive cash registers and the sub- 
stitution of the genuine cash registers of said the National Gash 
BegUiter Gompany therefor in the hands of users of cash registers; 
and particularly by making to prospective purchasers of such com- 
petitive cash registers false and unwarranted statements derogatory 
of the same, and false, libelous, and unwarranted statements reflect- 
ing injuriously upon the business character and financial credit of 
sadi competitors and upon their ability and intention to perfoml^ 
their undertaklnga and make good their warranties and premiaes 
with reference to the suificiency, operation, repair, and maintenance 
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at their aeld eompetitlTe cash reglston, and 6ff«liig to eell and a6Il- 
in*. to sacli prospective purchasers of cash regtst^s from said cbm- 
petitors^ genuine cash registers of said the National Cash Register 
Company at prices much less than the regular and standard prices 
therefor and upon unusually [70d] favorable terms as to payments 
and deferred payments; by inducing, through such false, libelous, 
and unwarranted statements and through said unusual offers, paeons 
who had already ordered such competitive cash registers to dimcel 
such orders and purchase the genuine cash registers of said the Na- 
tional Cash Register Company; by int^ucing, through such false, 
libelous, and unwarranted statements and through such unusual 
offers, and through offers to make, and making, further reductions in 
prices of said genuine cash registers of said the National Cash Reg- 
ister Company equivalent to the amounts paid toward the purchase 
of such competitive cash registers, persons who had purchased, but 
only partially paid for, such competitive cash registers to repudiate 
their contracts of purchase with said competitors, and refuse to pay 
balances due upon such competitive cash registers, and return the 
same to such competitors; by inducing, through such false, libelous, 
and unwarranted statements, in some cases persons who had bought 
and paid for such competitive cash registers, and in other cases per- 
sons who had only partially paid for such cash registers, to surrender 
the same to said the National Cash Register Company in exchange 
for genuine cash registers of that company upon such basis that those 
persons would lose nothing on account of their having so purchased 
such competitive cash registers; for the purpose of exhibiting, and 
thereupon actually exhibiting, such competitive cash registers, so 
obtained in exchange, in the windows of stores wherein genuine cash 
registers of said the National Cash Register Company were on sale, 
bearing placards, in some cases with the word “Junk*’, printed 
thereon, in other cases with the words “For Sale at Thirty Cents on 
the Dollar” printed thereon, and in sml other cases bearing words 
of similar import derogatory of and damaging to said competitive 
cash registers ; by exhibiting and offering for sale to some prospective 
purchasers of cash registers, cash registers in similitude of any par- 
ticular competitive cash register any such prospective purchaser was 
contemplating buying, and this at a price in all cases much lower 
than the regular price of such competitive cash register and in some 
cases at a price much less than the manufacturer's cost of such com* 
petitive ca^ register, which cash register so exhibited and offered 
for sale to such prospective purchaser as aforesaid was one manu- 
factured by said the National Gash Register Company, solely as a 
so-called “knocker,” in such close similitude of the competitive cash 
reglBter in question as to enable the sales agents of said the NatienaS 
Gahh Register Oompany to represent to such prospective purchased, 
and imp^ sndi prospe^ve purchaser to believe, as was often done, 
that it was In fact a cash register of such cheap and poor constructloh' 
that it would be a waste of money to purchase it or the c6nu»etitiW» 
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eaeli register te wblch it was atmilar, such mannfaetnre of such 
"knocker” by said the Natl<mai Oash Register Company being dts- 
ocmtliiiiied when it was no longer useful as a " knocker ” ; by exhibit* 
l|ig and olteiiig for sale, to other prospective purchasers of cash reg* 
isters, cash registers in similitude of any particular cash register 
any such prospective purchaser was contemplating buying, and this at 
a price in all cases much lower than the regular price of such com- 
petitive cash register and in some cases at a price much less than the 
manufacturer's cost of such competitive cash register, which cash 
register so exhibited and offered for sale to such prospective pur- 
chaser as last aforesaid was in each case one manufactured by said 
the National Cash Register Company in such dose similitude of the 
competitive cash register in question as to enable the salmi agent of 
said the National Cash Register Company to represent to such pro- 
spective purchaser, and impel such prospective purchaser to believe, 
as was often done, it to be a counterpart thereof, when in fact it was 
a cash register having weak and defective interior mechanism and 
parts, and one manufactured by said the National Cash Register Com- 
pany, with such weak and defective mechanism and parts, solely as a 
so-called ” knocker,” and for the very purpose of being so exhibited 
and offered for sale and enabling its sales agents to exhibit to such 
prospective purchaser such weak and defective mechanism and parts, 
and falsely claim that the competitive cash register to which it was 
similar had the same weak and defective mechanism and parts as an 
argument against his purchasing any such cash register and one in 
favor of his pur- [ 708] chasing a genuine but more expensive cash reg- 
ister manufactured by said the National Cash Register Company, and 
at any rate for the purpose of shortly bringing about a sale of such 
gmiuine cash register to such purchaser, in case he insisted on pur- 
chasing such "knocker,” through the failure of such ” knocker” to 
operate, and for no other purposes, such manufacture of such last- 
mentioned ” knocker” by said the National Cash Register Company 
being also discontinued when it was no longer useful as a ” knocker ” ; 
and, finally, by instructing and requiring sales agents of said the 
National Cash Register Company, and persons employed for that 
purpose by that company, secretly to weaken and injure the Interior 
mechanism, and remove and destroy parts of such mechanism, of 
such competitors’ cash registers in actual use by purchasers as they 
could by any means get their hands upon, and this for the purpose 
of causing, as in many cases it actually did cause, persons who had 
purdhai^ such competitive cash registers to become dissatisfied with 
and substitute for them genuine cash registers manufactured 
by said the National Cash Register Company ; 

fi. The making, in some cases, by said the National Cash Register 
dompany, to sudh competitors, and to purchasers and prospective 
pjnrchasers of such competitive cash registers, of threats to be^h 
stiitn in the com^ against them for infrin^ng and for having in- 
fl^hgid its patent rights pertaining to its genuine cash registers, when 
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08 said defMhuits 6a<di well knew, no socli pAtent rli^tB eo^ 
and no anch salt was contemplated or would Teally be begun, and such 
tbreats were made merely to barass such competitors, purchasers, 
and pioapective purchasers, and deter such competitors from, manu- 
facturing and selling such compeUtive caidi registers In sa<di inter- 
state trade and commerce, and such purchasers from using, and such 
prospective purchasers ffom buying and using, sudi competitive cash 
registmi; 

7, The beginning. In other cases, by said the National Cash Regis- 
ter Ck)mpany, against such competitors,^ and against purchasers of 
such competitive cash registers, of suits for infringement of patent 
rights of said the National Cash Register Company pertaining to its 
genuine cash registers, when in those cases, as said defendants each 
well knew, no patents upon which such suits could be maintained were 
in existence or owned or controlled by said the National Cash Regis- 
ter Company, and when, as said defendants each well knew, none of 
those suits would he further pressed, but all such suits would be 
kept pending only as long as they served the purpose of harassing 
such competitors and purchasers; 

a. The organizing of cash-register manufacturing concerns and cash- 
register sales concerns, and the maintaining of them, ostensibly as 
competitors of said the National Cash Register Company, but in fact 
as convmiient instruments for use in gaining the confidence and obtain- 
ing the aecreta of said real competitors of said the National Cash 
Register Company and accomplishing the objects of said unlawful 
conspiracy : and the making of such use, also, of competitive concerns 
the ownership and control of which said the National Cash Register 
Company from time to time secured by the means aforesaid, and this 
as long as the fact of auch ownership and control by said the Na- 
tional Cash Register Company could be kept secret; 

9. The Inducing, by offers of muidi greater compensation than they 
were receiving from said competitors, i^pectively, agents and servants 
of said competitors, and dealers patronizing said competitors exclu- 
sively to leave the employment of said competitors or cease patroniz- 
ing said competitors, to enter the employment of or patronize exclu- 
aively, said the National Cash Register Company; and this princi- 
pally for the purpose of embarrassing said competitors and restrain- 
ing their aald interstate trade and commerce; 

10. By applying, and causing applicationB to be made, for letters 
IMitent of the United States, in some cases upon the cash registers 
of said competitors and in other cases upon improvements upon such 
ooQipetitive cash registers, and this merely for the purpose of harass- 
ing such competitors by interference proceedings and suits and threatnf 
to institute such proceedings and suits ; and 

iiato Pt or originating and using of, and ihe Instructliig, 
of such agents and sales agents of said the NatiopisJ 
Chpfet^^ter [704] Ooinpahy to use or to alginate and use, s^ 
o^r oppreailve^ tortious, iUegal, and unlawful means, u^isr* 
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folly, wrongfully, and imsiatibly excluding other concema beside 
said the National Cash Register Ck>mpany from engaging In said 
interstate frade and commerce, as might at any time become, or ap- 
, pear to said defendants or agents or sales agents to be, necessary or 
conyenient (consideration being had for the exigencies of said inter- 
state trade and commerce arising from its being carri^ on between 
widely separated places under many differences of condition and de- 
mand) for engaging in and accomplishing the above-described objects of 
said unlawful conspiracy ; a description of which said means last afore- 
said, other than they were similar in character to the means herein- 
above described, said grand Jurors are unable to set forth in this in- 
dictment, because, as they charge the fact to be, such means were so 
numerous in kind and so shifting in character as to make such de- 
scription Impossible. 

And so the grand Jurors aforesaid, upon their oath aforesaid, do 
say that said John H. Patterson, ‘Edward A. Deeds, Cieorge O. 
Edgeter, William. F. Bippus, William H. Muzzy, William Pilum, 
Alfred A. Thomas, Robert Patterson, Thomas J. Watson, Joseph E. 
Rogers, Alexander O. Harned, Frederick S. High, Pliny Eves, 
Arthur A. Wentz, George E. Morgan, Charles T. Walmsley, Charles 
A. Snyder, Walter Cool, Myer N. Jacobs, Mont. L. Lasley, Earl B. 
Wilson, Jonathan B. Hayward, Ale|:ander W. Sinclair, John J. 
Range, and Edgar Park, alias C. D. Foote, and M. G. Keith, W. M. 
Cummings, J. C. Laird, W. C. Howe, and E. H. Epperson, during the 
three years next preceding the finding and presentation of this indict- 
ment, at and within said Western Division of said Southern District 
of Ohio, in manner and form in this count of this indictment afore- 
said, unlawfully have knowingly engaged and consciously participated 
in a conspiracy in undue, unreasonable, direct, and oppressive re- 
straint of trade and commerce among the several States in cash 
registers, and one to restrain, and which has restrained, that trade 
and commerce by unfair, oppressive, tortious, illegal, and unlawful 
means, and means which have unlawfully, wrongfully, and irresistibly 
excluded others from engaging In that trade and commerce; against 
the peace and dignity of the United States, and contrary to the form 
of the statute of the same in such case made and provided. 

8XCOI9D COUNT. 

And the grand Jurors aforesaid, upon their oath aforesaid, do far- 
ther present that said John H. Patterson [and the other defend- 
ants named in the first count], at divers times during three years 
next preceding the finding and presentation of this indictment, 
at and within said Western Division of said Southern District of 
Ohio, under the circumstances and conditions, and by use of the 
means, set forth and described in the first count of this Indictment, 
unlawfully have, by drawing to said the National Gash Register Com- 
pany and causing that company to grasp it, monopolized a part of the 
trade and commerce among the several States in cash registers, that 
fi6826 *— vol5— 17 2 
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la to 81 ^. atmt imrt of saiS trade and oondneroe wbldi, Imt fbr their 
nee of tlioae toeanei in carrying on the bosineas and affairs of aalil 
the National Oaah Begister ComsMtny in the manner in said first 
count i^eelfied, would, during that period, have been secured or re- 
tained, as a matter of lawful right, by the divers concerns, other than 
said the National CatSi Register Company, mentioned In said first count 
aa having carried on business during said three years; said means 
being, as in said first count shown and charged, unfair, oppressive, 
tortious, illegal, and unlawful under said circumstances as against 
said other concerns, and of a nature, under said circumstances, lr« 
reslstibly to exclude those concerns from engaging in that trade 
and commerce; said grand Jurors being unable, by reason of the 
great extent thereof, and because the same are unknown to them, the 
said grand Jurors, to enumerate or describe the Items of such trade 
and commerce in cash registers so monopolized by said defendants; 
and the allegations of said first count descriptive of such cash regis- 
ters, of said interstate trade and commerce in the same and the con- 
cerns migaged therein, and of the means employed by said defendants 
te restrain said interstate trade and commerce, and the allegations of 
said first count as [705] to knowledge, Intent, and overt acts on the 
part of and by said defendants, being by said grand Jurors incor- 
porated In this count by reference as fully as If they were repeated 
In this count as part of the charge of monopolizing in this count 
made; against the peace and dignity of the United States, and con- 
trary to the form of the statute of the same in such case made and 
provided. 

THIBD COUITT. 

And the grand Jurors aforesaid, upon their oath aforesaid, do 
further present, that said John H. Patterson [and the other defend- 
ants named in the first count], having before the period of three years 
next preceding the finding and prei^tation of this Indictment, In the 
manner, by the means, and under the circumstances and conditions, 
mentioned and described in the first count of this indictment, engaged, 
as said grand Jurors, upon their said oath, here charge they did en- 
gage, in the unlawful conspiracy in said first count described, and 
having, in and by so engaging in that unlawful conspiracy, drawn as 
said grand Jurors, upon their said oath, here charge they did draw, 
te said the National Gash Register Company, and caused, as said 
grand Jurors, upon their said oath, charge they did cause, said the 
National Cash Register Company to grasp, a part of the trade and 
commerce among the several States in cash registers, that Is to say, 
that part of said trade and commerce which, but for their so oogag- 
ing in that unlawful conspiracy and their use of those means, in carry- 
ing on the business and affairs of said the National QasOi. Register 
in the manner and under the drcumstances In said Asst 
specified, would have been secured or retaliied, as a matter of 
jA#ia right, by the divem qpncerns, other than said the NattomI 
/Cash Register Company, mentioned in said, first count aa having 



18 


vmnm mkT» 

Oplnloii of the Oo^ 

c^rpied oa taolneso before period of three jFears (eaid meana 
beings as In said first count shown and charged, unfair, oppressive, 
tortious, illegal, and unlawful, under said circumstances, as against 
said other concerns, and of a nature, under said circumstances, irre- 
sistibly to exclude those concerns from engaging in that trade and 
commerce), and each of said defendants well knowing all the prem- 
ises In this Indictment aforesaid, unlawfully have, throughout said 
period of three years next preceding the finding and presentation of 
this indictment, continued to hold, conduct, and carry on said inter- 
state business of said the National Cash Register Company, so by 
said means before said period augmented, and thereby have monopo- 
lized said interstate trade and commerce in cash registers; said 
grand Jurors being unable, by reason of the great extent thereof, and 
because the same are unknown to them, the said grand Jurors, to 
enumerate or describe the items of such trade and commerce in cash 
registers so as in this count aforesaid monopolized by said defendants ; 
and the allegations of said first count descriptive of such cash regis- 
ters, of said interstate trade and commerce in the same and the con- 
cerns engaged therein before said period of three years, and of the 
means so employed by said defendants to restrain said interstate 
trade and commerce, and draw to said the National Cash Register 
Company, and cause that company to grasp, said interstate com- 
merce, and also the allegations of said first count as to knowledge and 
intoit on the part of said defendants, being, by said grand Jurors, 
Incorporated in this count by reference as fully as if they were re- 
peated in this count as part of the charge of monopolizing in this 
count made against said defendants; against the peace and dignity 
of the United States, and contrary to the form of the statute of the 
same in such case made and provided. 

Sherman T. McPherson^ U. S. Atty., of Cincinnati, Ohio; 
Oliver E. Pagan^ of Washington, D. C.; Edward Moulinier^ 
Asst Dist. Atty., of Cincinnati, Ohio; O. E. Harrison^ Sp. 
Asst. Atty. Gen., of Columbus, Ohio; and John L. Lottj Sp. 
Asst. Atty. Gen., of Tiffin, Ohio, for the United States. 

John F\ WUson^ of Columbus, Ohio, and Lawrence Max- 
well^ of Cincinnati, Ohio, for defendants. 

[706] Hollister, district judge. The indictment con- 
tains three counts, which may briefly and very generally be 
described as (1) a charge of conspiracy in restraint of inter- 
state trade in cash registers during the three years preceding 
the date of the indictment, in the manner and by the means 
set forth; (2) a charge of creating a monopoly, during the 
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same three years, of the cash register business by the mesas 
and in the manner set forth in the first count; (3) a chai^ 
of monopolizing such business, built iip and augmented 
prior, to the three years prior to the date of the indictment, 
through the conspiracy and by the means in the first count 
described, by continuing the business during those years. 

The validity of the indictment is challenged on a number 
of grounds: 

1. Because the matters and things set forth and charged 
do not constitute an offense against the laws of the United 
States. 

2. Because the provisions of the act of Congress of July 
2, 1890 (26 Stat 209, c. 647), entitled “An act to protect 
trade and commerce against unlawful restraints and mo- 
nopolies” are too vague, uncertain, and indefinite to create 
a criminal offense. 

3. Because said act, in so far as it attempts to create 
offenses and impose penalties, is repugnant to the Constitu- 
tion of the United States, and especially to section 1 of 
Article I, and to the provision of the fifth amendment, that 
no person shall be deprived of life, liberty, or property with- 
out due process of law, and to the provision of the sixth 
amendment, that in all ’criminal prosecutions the accused 
shall enjoy the right to be informed of the nature and cause 
of the accusation, and to the tenth amendment. 

4. Because the averments are^too general, vague, indefi- 
nite, and uncertain to inform the defendants of the nature 
and cause of the accusation against them, or to apprise them 
with such reasonable certainty of the offense with which 
they are charged or what they may expect to meet on the 
trial as to enable them to make their defense. 

5. Because it is not charged that any of the defendants 
has done any act to effect the object of the pretended con- 
spiracy, or, if any such act is intended to be charged by the 
matters and things alleged in paragraphs 1 to 11, inclusive, 
of the first count, the same is not diarged with sufficient 
definiteness and certainty. 

6. Because it undertakes to charge separate and distinet 
offipeei^ and is therefore bad for duplicity. 
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{1] Ainong otiietB, the broad question is here presented 
whether or not thei'e can be any criminal prosecution undqr 
the Sherman Anti-Trust Act The question is of the ut- 
most importance. There is apparently much diversity of 
opinion upon it, and the Supreme Court have' not yet di- 
rectly passed upon the subject. 

Counsel for defendants admit — as they must, in view of 
the many decisions of the Supreme Court sustaining civil 
actions under the act, brought either by the Government or 
by individuals by virtue of express provisions of the act — 
that civil actions may be prosecuted, but contend that by 
reason of alleged vagueness and uncertainty, brought about 
by the decisions in the Standard OH case, 221 U. S. 1, 81 
Sup. [707] Ct. 602, 56 L. Ed. 619, 34 L. R. A. (N. S.) 884, 
and the Tobacco case, 221 U. S. 106, 31 Sup. Ct. 682, 56 L. Ed. 
663, and because the statute itself fixes no standard of law- 
fulness or unlawfulness to which the conduct of individuals 
or corporations may be referred, no criminal prosecution can 
be based upon it. 

The statute is vague and uncertain, they say, because, as 
they assume, the Supreme Court in United States v. Freight 
Associaiion, 166 U. S. 290, 17 Sup. Ct. 540, 41 L. Ed. 1007, 
and United States v. Joint Traffic Association, 171 U. S. 605, 
19 Sup. Ct. 26, 43 L. Ed. 259, have held that every restraint 
of trade, however slight or in whatsoever way it might be 
regarded at common law, comes imder the ban of the stat- 
ute; that by the later decisions the Supreme Court hare in- 
terpolated the word ** unreasonable ” into the statute, and 
hence no man is advised by the statute whether any act con- 
templated by him is unreasonable or not; and that, as he 
can not know, neitlier can any 12 men who are called upon 
to determine the quality of his acts, and that one jury might 
take one view and another jury a different view of the same 
conduct. Predicating their case on these assmnptions, the 
defendants cite important authorities in support of their 
conclusion. 

The substance of all the decisions relied on by them is 
found briefly stated by Justice Brewer, sitting with Cald- 
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wflU, OiMBit Judge, in Toeer v. Uidtti Staten (0. 0.) 62 
Fed.017»»19: 

“ In order to constitute a crime, the act must he one whldi the 
party la able to know in advance whether it la crlmlual or not. Tlie 
criminality of an act can not depend upon whether a Jury may think 
it reasonable or unreasonable. There must be some definiteness and 
certainty.” 

The subject is discussed at length in a decision by Judges 
Baxter, Hammond, and Key in this circuit. Louisv^ <6' 
NaahvUle R. It. Co. v. Railroad Commission of Tennessee 
(C. C.) 19 Fed. 679. The case involved a statute of Ten- 
nessee, which created a railway commission, with power to 
revise tariffs and make new rates, if the present rate “is 
more than a just and reasonable compensation,” or “ amounts 
to unjust and unreasonable discrimination.” The act pro- 
vided, also, that the new rates were to be “ a just and reason- 
able compensation,” and if the corporations continued to de- 
mand more than that they were subject to indictment, and 
that “no rates or charges for service in the transportation 
of freight over any railroad shall be held or considered ex- 
tortionate or excessive,” if the evidence showed that the net 
earnings from its traffic vtould not amount to more than “ a 
fair or just return” on a certain valuation. The statute 
was held invalid, because its provisions were too indefinite, 
vague, and uncertain to sustain a suit for the penalties im- 
posed, and did not sufficiently^define the offenses declared 
in it 

The sune conclusions are found in LouisviUe <6 Nashville 
R. R. Co. V. Commonwealth., 99 Ky. 182, 35 S. W. 129, 33 
L. B. A. 209, 59 Am. St. Rep. 457 ; United States v. Capital 
Traction Co., 34 App. D. C. 592, 19 Am. Cas. 68; Cearra y. 
Board of Supervisors, 25 App. D. C. 443, and Ese parte Jack- 
eon, 45 Ark. 158. 

This claimed want of standard is emphasized in C., B.db 
Q. R. R. V. Jones, 149 111. 361, XI N. E. 247, 24 L. R. A. 141, 
41 Am. St. Rep. [708] 278, and Railroad v. People, 77 111. 
443, in which, und«r a statute similar to the Tennessee statute, 
it was held that the want of certainty of standard in the first 
8e(^<»t would not invalidate the act, because the eighth sec- 
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ticm provided fw schedules of reasonable and mazimus^ 
rates to ,be made by the railroad conunission. In other 
wordS) there was a standard of rates provided by the act tb 
which the railroads could conform. 

The defendants justly attach importance to the report of 
the Judiciary Committee of the Senate, January 27, 1209, 
upon the then proposed amendment of the Anti^-Trust Act 
that: 

No suit or prosecution by the United States under the first six sec- 
tions of the said act, approved July 2, 1890, shall hereafter be begun 
for or on account of this act, or any action thereunder, unless the 
same be an unreasonable restraint of trade or commerce among the 
several States or foreign nations.** 

This committee of eminent lawyers reported adversely, 
saying (page 10 of their report) : 

** The Anti-Trust Act makes it a criminal offense to violate the law, 
and provides a punishment both by fine and Imprisonment. To 
inject into the act the question of whether an agreement or combi- 
nation is reasonable or unreasonable would render the act, as a crim- 
inal or penal statute, indefinite and uncertain, and hence to that 
extent • * * nugatory and void, and would practically amount to 
a repeal of that part of the act. * • * Justice Brewer, in the 
case of Tozer v. United States, 52 Fed. 917, makes this perfectly clear 
and plain. In this case the defendant was indicted for violating 
the interstate commerce act, * * * and upon this the court 
holds : * In order to constitute a crime, the act must be one which 
the party is able to know In advance whether it is criminal or not. 
The criminality of an act cannot depend upon whether a jury may 
think it reasonable or unreasonable. There must be definiteness and 
certainty. * * No penal law can be sustained, unless its man- 

dates are so clearly expressed that any ordinary person can determine 
in advance what he may and what he may not do under it.* ** 

Justice Harlan, in his dissenting opinion in the Standard 
OU Case (221 U. S. 96, 97, 98, 81 Sup. Ct. 502, 55 L. Ed. 619, 
34 L. S. A. [N. S.] 834), quotes at length from that part 
of the report which deals with this subject. It is not to be 
overlooked, however, that the learned justice did not himself 
express an opinion on the point. 

Attorney General Bonaparte and Solicitor General Hoyt, 
in their briefs in American Express Co. v. United States^ 
212 U. S. 522, 29 Sup. Ct. 316, 58 L. Ed. 635, commenting 
tqoon tile failure of the Elkins Act to limit the word dk- 
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anmination” to ‘‘undue** or ** unreasonable” or “unjiistj*’ 
argue that criminal prosecutions could not be based success^ 
fblly upon statutes defining an offense with such uncertainty 
as the use of these adjectives import into them. 

' But even if defendants’ assumption of the effect upon this 
statute of the decisions in the Standard Oil case and the To- 
bacco case be acquiesced in, and even if the word “ unreason- 
able” were actually written into the law, there is strong 
ground for holding that the Supreme Court have in effeef 
already decided the question. 

W aten-Pieree Oil Cc. v. Texas, 212 U. S. 86, 29 Sup. Ct. 
220, 58 L. Ed. 417, on error to the Court of Civil Appeals 
for the Third Supreme Judicial District of Texas, involved 
the Anti-Trust statutes of that State, which made it unlawful 
for any corporation transacting or [709| conducting any 
kind of business in Texas to enter into or become a party 
to any agreement or understanding with any other corpo- 
ration or individual to fix or regulate the price in Texas of 
any article of manufacture or merchandise, or to control or 
limit in Texas the trade in any article of manufacture or 
merchandise. It was further made unlawful for any such 
corporation to bring about or permit any union or combi- 
nation of its capital, property, trade, or acts with the capital, 
property, trade, or acts of any other person or corporation, 
whereby the price in Texas of any article of manufacture 
or merchandise would be fixed ^r sought to be fixed, regu- 
lated or sought to be regulated^ or whereby the price in 
Texas of any such article would be reasonably calculated to 
be fixed or regulated, or whether the trade in such article 
would be sought to be controlled or limited, or would be 
reasonably calculated to be controlled or limited. 

It was in that case, among other things, insisted that the 
Anti-Trust laws of Texas were “so vague, indefinite, and 
uncertain as to deprive them of their constitutionality, in 
that they punish by forfeiture of the right to do business and 
the imposition of penalties, under provisions of an act which 
do not advise a citizen or corporation, prosecuted under 
th«^-of tile nature and character of the acts constituting a 
vji^|||^ of the law.” The objections are found in the 
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words doioimcing contracts and arrangemoits " reasonabfy 
calculated” to fix and regulate the price of conunodities, 
etc., and acts which ** tend ” to accomplish the prohibited 
results. 

l%e Supreme Court held that the Anti-Trust laws of Texas 
were not in contravention of the Constitution, as depriving 
anyone of due process of law, because vague and indefinite 
in the prohibition of acts which tend ” or- are “ reasonably 
calculated ” to restrain trade and competition. The opinion 
was delivered by Justice Day, who cites Tozer v. United 
States (C. C.) 62 Fed. 917, Railroad Co, v. Dey (C. C.) 86 
Fed. 866, 1 L. B. A. 744, and LouiavUle tb Nashville R, R. 
Co, V. Commonwealth^ 99 Ky. 132, 36 S. W. 129, 33 L. B. A. 
209, 69 Am. St. Bep. 457, and distinguishes the Texas stat- 
utes from these, in that those statutes — 

“do not give the broad power to a court or Jury to determine the 
criminal character of the act In accordance with their belief as to 
whether It is reasonable or unreasonable, as do the statutes con- 
demned In the cases cited.” 

And he goes on to say that the criminal law punishes not 
only a completed act, but also acts which attempt to bring 
about the prohibited result, and that it is sufficient if the 
acts really tend to bring about monopoly and to deprive 
the public of the advantages which flow from free competi- 
tion. And he says further (212 17. S. 110, 29 Sup. Ct. 227, 
68 L. Ed. 417) : 

“As to the phrase, ‘reasonably calculated,’ what does It Include 
less than acts which, when fairly considered, tend to accomplish the 
prohibited thing, or which make it highly probable that the given 
result will be accomplished? ” 

He notes the fact that the decisions which announce the 
rules on which his opinion is based are in civil cases arising 
under the Sherman Anti-Trust Act, but he draws no con- 
clusion from the fact. He also notes that the Texas laws 
wero enacted by the legislature of that [710] State and 
sustained in its courts, and then says (212 U. S. Ill, 29 Sup. 
Ct. 227, 68 L. Ed. 417) : 

" We are not prepared to say that there was a deprivation of due 
procees of law becauae the statute permitted, and the court charged 
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UMrt; ttoro nlgbt-be A o(nvietioii not ooly:fw acts wtabftoeemvUtfMfl 
the jMwhlblted result, but aliw for those which t^ or are reasonably 
calculated to bring about the things forbidden.” 

There would seem to be little differ^oe in principto - be- 
tween submitting to a jury the question whether certain 
acts were “reasonably calculated” to brii^; about a certain 
result, and submitting to them the question whether acts in 
restraint of trade were unreasonable or not. 

One can not escape the conviction, after considering this 
decision, that the Anti-Trust acts of I'exas are upheld as 
criminal statutes, not because of the difference in breadth of 
power given a court or jury to determine the criminality of 
an act in accordance with their belief in its reasonableness 
or unreasonableness, as the case might be, or because through 
process of law one charged with an offense under them 
could have his day in court, but because the Supreme Court 
of the United States in Untied States v. Krdght, 156 U. S. 1, 
15 Sup. Ct. 249, 39 L. Ed. 325, the Addyston Pipe case, 175 
U. S. 237, 20 Sup. Ct. 96, 44 L. Ed. 136, the Northern Se- 
curities case, 193 U. S. 197, 24 Sup. Ct. 436, 48 L. Ed. 679, 
and in Swift <& Co. v. United States, 196 U. S. 375, 25 Sup. 
Ct. 276, 49 L. Ed. 518, have decided that it is not essential, in 
order to bring a contract or combination in restraint of 
trade under the act, that its result should be a complete 
monopoly, but it was sufScient if it really tended to that 
end, and to deprive the public of the advantages which flow 
from free competition. 

A clear deduction from this would seem to be that while in 
civil cases it is sufficient that a contract is in restraint of 
trade in the meaning of the act when it tends to restrain 
trade, so in criminal cases the same rule should be applied, 
as it indeed was applied in the Texas case, and that when 
a contract tends to restrain trade, or the acts complained of 
are “reascmably calculated,” or are acts which “tend” to 
accompli^ the prohibited thing, then the definition of the 
offense in a criminal statute containing such a description is 
not vague and uncertain, and it is not undue process of law 
to permit a juiy to determine the tendmcy of the acts pro- 
s(^bedy and wh^her or not they are reasonably ealeidated: 
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iii :tit«ir tendeiM^ to acoompUah tiie prohibited Aing. In 
the e^i^lution of the common law to meet changed condi- 
tions, an act directly tending to restrain trade, or the pur- 
pose of which was to restrain trade, was an unreasonable 
restraint, because it brought about an injury to the public, 
caused by enhancement of prices which the common law in 
the beginning sought to avoid. 

The extent to which tiie Supreme Court have gone in up- 
hidding criminal statutes containing adjectives not exactly 
describing the offense at which the statute is aimed, but leav- 
ing room for tiie exercise by the jury of some discrimination 
in determining whether or not the acts complained of come 
within the characterization of the adjective, is illustrated 
by the case of EUia v. United Staten, 206 U. S. 246, 27 Sup. 
Ct. 600, 51 L. Ed. 1047, 11 Ann. Cas. 598, in which the act 
[711] of August 1, 1892 (27 Stat. 340, c. 352 [U. S. Comp. 
St. 1901, p. 2521]), limiting the hours of laborers and me- 
chanics employed by the United States or any contractor or 
sub-contractor upon any of the public works of the United 
States to eight hours per day except in cases of ‘‘extraor- 
dinary emergency.” Necessarily, what constitutes an ex- 
traordinary emergency is a matter of opinion. Different 
juries might disagree on the same facts, and yet the court 
were clearly of opinion that whether or not the facts in the 
particular case constituted an extraordinary emergency 
might be left to the jury. And, further than that, the court 
seemingly have taken advanced ground in the modem desire 
and process of simplifying and freeing from ancient techni- 
calities the administration of the law in criminal cases by 
declaring that the judge below did right in instructing the 
jury that the evidence did not show an “extraordinary 
emergency” within the meaning of the act. In delivering 
the opinion of the court. Justice Holmes says (206 U. S. 257, 
27 Sup. Ct. 601, 51 L. Ed. 1047, 11 Ann. Cas. 589) : 

** Bven If, as in other instances, a nice case mi(^t be left to the jnrjr, 
what emergradea are within the statute is mereljr a constituent de- 
ment of a Question of law, since the determinatioa of that element 
determines the extent of the statutory prohibition and Is material 
only to that end. The ruling was correct” 
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There leema to be firm ground upon wludli to baM a rulifig, 
evea. if tiie word unreasonable ” had been writteii into the 
statute, or even if the Supreme Court have read the word 
‘‘unreasonable” into the statute, that the Anti-Trust Act 
would not be so vague and uncertain, and so lacking in estab- 
lishing a standard to which the acts of merchants must con- 
form as to infringe any constitutional guaranties. But it is 
not true that the decisions in the Standard Oil case and in 
the Tobacco case have introduced the word “ unreasonable ” 
into the statute, or have required the use of that adjective- in 
describing such acts as are to be avoided by those who wish 
to comply with the law, and it is not true that there is no 
standard erected by the statute by reference to which a man 
may know whether or not his acts come within its inhibition. 

The Supreme Court say in those cases that the statute must 
be interpreted in the light of reason, guided by the principles 
of law, and to effect the purpose the law against restraints of 
trade always had in view. That purpose originally was to 
prevent restraints of any kind upon the free flow of com- 
merce, since restraints brought about the attendant evils, 
particularly the enhancement of prices. The evils were at 
first supposed to flow from every restraint upon commerce, 
and the common law forbade any restraint. But in the 
course of time and under changed conditions it was seen that 
the application of the common law in its strictness was a bar 
to the free flow of commerce ^and proper development of 
trade, rather than a protection to it ; and for that reason, but 
to accomplish the same purpose, namely, the protection of 
the public and the preservation of the right of individuals 
to contract, a rule by way of exception to the common law 
arose, which looked to the purpose or motive which under- 
laid contracts or acts in restraint of trade. If the purpose 
was to injure the public, by limit[712]ing or suppressing 
competition and the right of individuals to contract, thereby 
enhancing prices and bringing about monopoly in whole or 
in part, or tending to do either, then such contracts or acts 
were held, under the changed condition of things, to be in 
restihint of trade. 

PjU^l restraints — ^restraints incidental or collateral to 
thesMain purpose of the contract, accidental, secondary, or 
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ranot^ and not directly the effect of it— are not regarded 
as restraints in the view of the law, in that they do not 
bnng about the evils to which the public and individuals are 
subject by the suppression or the limiting of free oompeti- 
timi, which same evils were aimed at by the rule at common 
law as it was originally and as it, in its evolution to bring 
about the same ends, has become; that is to say, such re- 
straints are not wrongful. This is clearly pointed out by 
Chief Justice White in the Standard Oil case, and he shows 
that that was the state of the law at the time the Sherman 
Anti-Trust Act was passed, both in England and in the 
United States {Standard OU case^ 221 U. S. 56, 81 Sup. Ct. 

514, 55 L. Ed. 619, 34 L. S. A. [N. S.] 834 et seq.), and he 
shows to the extent of conclusive demonstration that, not- 
withstanding the apparent decisions in the Freight Associ- 
ation case and in the Joint Tariff Association case, in reality 
the rule applied in their decision was the same as the rule 
of reason” adopted in the Standard Oil case. He proves 
that the contracts enjoined in those cases were enjoined, not 
because there might incidentally result some restraint of 
trade in their operation, but because they operated directly 
and immediately upon interstate trade, and thereby sup- 
pressed or limited competition and created or tended to 
create monopoly, which results the common law forbade 
from the beginning. After reviewing the early English 
cases and acts of Parliament on the subject he says': 

** From the review Just made It clearly results that outside of the 
restrictions resulting from the want of power In an individual to 
voluntarUy and unreasonably restrain his right to carry on his trade 
or business and outside of the want of right to restrain the free 
course of trade by contracts or acts which Implied a wrongful pur- 
pose, freedom to contract and to abstain from contracting and to 
ezerdse every reasonable right Incident thereto became tbe rule In 
the English law.” 

And as the conclusion and the summing up of the whole 
mattd: he says (221 U. S., at page 58, 81 Sup. Ct. at page 

515, 55 L. Ed. 619, 34 L. B. A. [N. S.] 834) : 

" Without going Into detail and but very briefly surveying the whole 
field, it may be with accuracy said that the dread of enhancement of 
prices and of other wrongs which it was thought would flow from the 
undtw Umltatloii on oompetttive conditions caused by contracts or 
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oUmw idi of IndlTldiials or oorporationo, led* as a Better of. imbUc 
poUcTt to the pndilbitlon or treating as illegal of all contracts or 
acts which were unreasonably restrlctlTe of competitlTe conditions, 
either from the nature or character of the contract or act Or where 
the snroondtng circumstances were such as to Justify the contusion 
that they had not been entered into or p»formed with the legitimate 
purpose of reasonably forwarding pwsonal Interest and deTel<g>lng 
trade, Out o» the oontrery were of each a character at to give rite 
to the inference or presumption that they had been entered into or 
done with the intent to do wrong to the general public and to limit 
the right of individualt, thus restraining the free flow of commerce 
and tending to bring about the evils, such as the enhancement of 
prices, whieh were considered to be against public policy.” (The 
italics are mine) 

[718]' When, therefore, a contract is of such character 
that it in itself directly brings about a restraint of trade, or 
tends to do so, it is wrongful, and comes within the descrip- * 
tion and meaning of the Anti-Trust act. The purpose of such 
a contract is disclosed on its face, and the contractors will 
be presumed to intend the consequences it naturally entails. 
When the acts which are in restraint of trade, or monopo- 
lize — which is the same thing {Standard OH Case., 221 U. S. 
ei, 31 Sup. Ct. 602, 65 L. Ed. 619, 34 L. R. A. [N. S.] 834)— 
or tend to monopolize trade, are proved, it is decided that 
the persons charged are to be held to have intended the 
necessaij and direct result thereof. Addyston Pipe Co, v. 
United States, 176 U. S. 216, 243, 20 Sup. Ct. 96, 44 L. Ed. 
136. 

In ElUs T. United States, 206 17. S. 246, 267, 27 Sup. Ct. 
600, 602, 51 L. Ed. 1047, 11 Ann. Cas. 569, it appears that 
Ellis attempted to justify the employment on a public work 
undertaken by him of men for nine hours a day (the statute 
making such employment for more than eight hours un- 
lawful) on the ground that he had more difficulty than he 
expected in getting certain oak and pine piles called for by 
the contract and was in a hurty to get the work done. The 
bial court instructed the jury that, if Ellis intended to per- 
mit the men to work over eight hours, he intended to violate 
jQw statute. In passing upon this diarge, Justice Holmes 
■ ■ 

‘ ipjafke argoment against tbs instruction is that the word ' intait- 
g|««attjr* to die statute legntres knowledge of the* law, or at least 
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lte «(mvictod ' Jnui ntist not Iwt« sn wo nod, erea niMxlHii^, 
tliAt thnre was an emergency extraordinary enongb to Jnetlty bis cea* 
ddct l%e latter proposition is oniy tbe tocmer a little disguised. 
Both are without foundation. If a man intentionally adopts certain 
conduct in certain drcumstances known to him, and that conduct is 
'fbrbjtdden by the law under those circumstances, he intmtlonal^ 
breaks the law in the only sense la which tbe law ever considers 
intent” 

** In every case,” says Chief Justice White, “ where it is 
claimed that an act or acts are in violation of the statute, 
the rule of reason, in the light of the principles of law and 
tile public policy which the act embodies, must be applied.” 
Standard OH Case, 221 U. S. 66, 31 Sup. Ct. 618, 66 L. Ed. 
619, 34 L. B. A. (N. S.) 834. 

From the decisions in the Standard Oil case and in the 
Tobacco case and in the cases in the Supreme Court involv- 
ing the Anti-Trust Act, and the evolution of the common 
law {Oregon Steam Navigation Co, v. Wineor, 20 Wall. 64, 
22 L. Ed. 316 ; Gibbs v. Consolidated Gas Co.,, 130 U. S. 396, 
409, 9 Sup. Ct. 653, 32 L. Ed. 979; National Cotton OU Co. 
V. Texas^ 197 U. S. 115, 25 Sup. Ct. 379, 49 L. Ed. 689; Shaw- 
nee Compress Co. v. Anderson, 209, U. S. 423, 28 Sup* Ct. 
672, 62 L. Ed. 865 ; Mogul Steamship Co. v. McGregor, L. R. 
[1892] A. C. 25, as illustrations) to meet modem conditions, 
and not to unduly restrain, but to encourage, trade, it may 
be said that a contract, combination, or conspiracy is in re- 
straint of trade when it directly affects trade, and is entered 
into with intent to do wrong to the general public and to 
individuals, by restraining the free flow of commerce, and 
by bringing about or tending to bring about the mainte- 
nance or enhancement of prices, which, but for such acts, 
would adjust themselves [714] under conditions of free 
competition. Here, then, is to be found the standard of 
conduct, the absence of which, say the defendants, nullifies 
the criminal provisions of the Anti-Trust Act. See re- 
marks of the Chief Justice, Standard OU Case, 221 U. S. 68, 
31 Sup. Ct. 602, 65 L. Ed. 619, 34 L. B. A. (N. S.) 884. 

The defwdants admit, as they must, that ignorance of the 
law wdl not excuse them. They must be held, then, to have 
known ^at at common law every restraint of trade was 
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’w ron gf u l, and henoe that if they did what thd indictmaht 
charges them with having done, their acts were contrary to 
tike Anti-Trust Act in its literal language; and they iniist 
be held to know of the exception to the common law which 
gives them a wider field of operation — ^which makes every 
restraint, brought about with the wrongful purpose of pre- 
venting the free flow of commerce and limiting the right of 
the in^vidual to contract, unlawful. Let the act be inter- 
preted either literally or in the light of reason — ^that is to 
say, to effect the purposes of the common law as they were 
from the beginning, whether meaning any restraint at all, 
or any restraint brought about by wrongful purpose — ^the 
defendants, if the acts charged in the indictment are true, 
WOTe advised of the prohibitions of the act and the penalties 
provided therein. If the facts alleged are true, wrongful 
purpose is disclosed in every one of them. Indeed, if the 
defendants have in fact done what they are charged with 
having done, there is exhibited in this indictment a flagrant 
case of commercial piracy. 

While the Supreme Court have not as yet directly sus- 
tained the validity of the Anti-Trust Act as a criminal statute, 
yet the subject has received consideration by eminent au- 
thority. The constitutionality of the act has been sustained 
by Judge Carpenter in the Beef Trust prosecution, in his 
^arge to the jury; by Judge Angell in the Bathtub Trust 
prosecution, in which he ovenuled the demurrer to the in- 
dictment; by Judge Hand, in the Sugar Trust prosecution; 
and by Judge Putnam, in the Shoe Machinery Trust case 
(D. C.), 195 Fed. 578, all since the decisions in the Standard 
Oil case and in the Tobacco case. 

The act does not primarily grant any right to be enforced 
in a civil action. It creates an offense, a crime, describing 
what the crime is. To do the acts proscribed in the first and 
second sections is declared to be unlawful; that is to say, 
criminal. Hence the right given by section 7 to an indi- 
vidual to recover for injury to his business or property witii 
thre^old damages, and tiie right given by section 4 to > the 
Qoyenunent to prevent by injunction a continuance of the 
ac|s complained of, are rights growing out of the commissioh 
of a crime, by whomsoever it may be, whose acts also sub- 



Oj^oloa of tbe OdiWt 

jeeC bim to the criminal penalties of the statuta If he ^lbie 
been guilty a crime described in sections 1 or 2, then he 
may be restrained by the Cbvmmment in a civil action, 'or 
be compelled by an individual who has been injured in his 
bu^ess or property to respond in threefold damages. 

In United States v. Swift (D. C.), 188 Fed. 92, 96, 96, 97, 
the so-called Beef Trust prosecution, Judge Carpenter points 
this out very clearly, showing that the Supreme Court must 
have considered and passed on the act as a crimimil statute 
in giving effect to the civil [716] proceedings provided by 
it. -And it is most persuasive that Chief Justice White, ihen 
associate justice, in his dissenting opinion in the Freight 
Association case., 166 U. S. 290, at page 363, 17 Sup. Ct. 640, 
at page 563 (41 L. Ed. 1007), says: 

“The well-settled rule is that where technical words are used in 
an act, and their meaning has previously been conclusively settted, by 
long usage and judicial construction, the use of the words without an 
Indication of an intention to give tliem a new significance Is an adop- 
tion of the generally accepted meaning affixed to the words at the time 
the act was passed. Particularlv is this rule imperative where the 
statute in which the words are used creates a crime, as does the statute 
under consideration, and gives no spedflc definition of the crime 
created. Thus in United States v. Palmer, supra, Mr. Chief Justloe 
Marshall, referring to the term ‘ robbery,’ as used in the statute, said 
(3 Wheat. 630, 4 L. Ed. 471) : ‘ Of the meaning of the term “. robbery,” 
as used In the statute, we think no doubt can be entertained. It 
must be understood in the sense In which it Is recognized and defined 
at common law.’ ” [The Italics are mine.] 

But it is suggested by counsel for defendants that, inas- 
much as Ibere is great contrariety of opinion as to the mean- 
ing of the law in its operation as a criminal statute, the 
demurrer be sustained, in order that the Government may, as 
authorized by law, at once take the case to the Supreme 
Court for an early decision, and thereby save the time of 
the court here, and the annoyance and great expense attend- 
ant upon such a long trial as would result from the over- 
ruling of the demurrer. One can not but appreciate the 
force of this suggestion, and its adoption would be an easy 
way to dispose of the matter; but, on the other hand, there 
is upon this court the plain duty of deciding the case ac- 
cording to conviction, and of so deciding as tomiJm the law 
96826 *— VOL 5 - 17 — « 
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•ffectiTe^ rallier than to destroy it if its constitutionalily^ u 
fairly dbar. This is in accordance with the establi^ed 
role that an act of Congress should not be set aside as un- 
constitutional unless clearly so. United Statet v. Cooniba^ 
12 Pet. 72, 76, 9 L. Ed. 1004; Preaaer v. Ittinoia^ 116 U. 8. 
262, 269, 6 Sup. Ct. 580, 29 L. Ed. 615 ; Hoofer v. CeMfomia^ 
166 U. S. 648, 657, 15 Sup. Ct. 207, 89 L. Ed. 297; Knighta 
TenvpVm et od. v. Jarman^ 187 U. S. 197, 205, 23 Sup. Ct. 
108, 47 L. Ed. 139; United Statea t. Delaware <Ss Hudaon Oo.^ 
218 U. S. 366, 29 Sup. Ct. 527, 53 L. Ed. 886. 

I hold, therefore, from all of these considerations that the 
Sherman Anti-Trust Act is a valid criminal statute, suffi- 
ciently clear in itself to inform the accused of the nature and 
cause of the accusation against them, and that criminal 
prosecutions under it in no way deprive the defendants of 
Uberty or property without due process of law. 

[2] If this conclusion is right, the defendants are pre- 
sumed to know the law applicable to their acts or contem- 
plated acts, and are presumed to intend the consequences of 
them as heretofore s^own. The discussion might end here; 
but other considerations suggest themselves, which, while 
perhaps not necessary for- decision, are so pertinent as to 
warrant some reference. 

Having in view the purposes of the common law and of 
the exception which has grown up in its evolution, and ap- 
preciating that these purposes are the same, there seem to be 
compelling reasons for the conclihiion that moral considera- 
tions are involved in the question [716] of the intoat with 
which an act in restraint of trade is done. Judge Hook puts 
it this way: 

" There is more of the decalogue In the common law respecting the 
trading of merchants than is sometimes supposed.” UnUei Statea v. 
BtonOara Oil Co. (C. O.). 173 Fed. 177, 19*. 

Eminent authority, beginning with Lord Chief Justice 
Hale (TayUyPa eaae, 1 Vent. 293, 3 Keb. 607), have declared 
that the Christian religion is a part of the law of England. 
There are in a number of States decisions to the effect that 
file same is true of the law of tiie United States, and it is 
said by Justice Brewer in Chvrch of Holy Trinity v. United 
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148 U. S. 457, 12 Sup. Ct 611, 36 L. Ed. ^6, that 
4he United States .is a Christian Nation. No finding on this 
question is here made, for it is not necessary; but it may 
safely be said that civilization, as we understand it, so far 
as the recognition of the individual in the community and his 
rights are concerned, is the outgrowth of the appreciation 
that, among many other things, dealings betwera man and 
man must be on terms of justice, and justice requires that 
no man shall build up his business by acts whose purpose 
is to put the purchasing public at his mercy or to exploit 
others -for his advantage, and destroy thereby the oppor- 
tunities of others to exercise their talents and desires in the 
same field of mercantile activity. The common law in many 
of its phases developed through the appreciation of these 
rights and is based upon justice in the abstract. It may 
therefore be said to have a moral basis. 

The ancient law against some voluntary restraint put by 
contract on an individual’s right to carry on his particular 
trade or calling was established because it was deemed that 
such restraints were injurious to the public as well as to the 
individuals who made them ; and the evils of monopoly are : 

“(1) The power which the monopoly gave to tlie one who enjoyed it 
to fix the price and thereby injure the pubiic ; (2) the power which it 
engendered of enabling a limitation on production ; and (3) the danger 
of deterioration in quality of the monopolized article which it was 
deemed was the inevitable resultant of the monopolistic control over 
its production and sale.” Standard Oil case, 221 U. S. 52, 31 Sup. Gt. 
512, 55 L. Ed. 619, 34 L. B. A. (N. S.) 834. 

It was unjust to the community that a man should contract 
away his right to do business, and thereby possibly become, 
with his family, a charge on the community. It was unjust to 
fhe community to monopolize a product, and thereby en- 
hance, or have the power to enhance, the prices the public 
were to pay for it. It was unjust to deprive an individual 
of his right and power of freely contracting, and of carrying 
on any lawful business he desired, and selling his product 
at prices fixed by free competition; and it was recognized 
that when the evils were brought about by the purpose to 
inflict them, then that purpose was wrongful, and wrongful 
because unjust. If in a remoiw and comparatively barbarous 
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dyBisihtkni «rery contract iii restraint of <mde was deediMd 
wrong, hence unlawful, because it was thought to Work tts 
injury to the public and to individuals, and if in our own 
time of advanced civilization the contract in restraint of 
trade is held to be wrong, hence unlawful, because its pur- 
pose is to bring about the same [717] injuries, then the 
motive underlying the contract is the criterion by which the 
contract is to be judged. 

If in tiie doing of a thing a man entertains a wrcmgful 
purpose, he knows it better than anybody else can know it 
And if, tmder the law, a man is presumed to intend the con- 
sequences of his acts, how much the more must he be held 
blameworthy when his deliberate purpose is to bring about 
the evils condemned by the common law from the begin- 
ning — condemned because restraints of trade were wrongful 
to the community and to the individual and wrongful be- 
cause they were unjust? 

It is hard to f^mpathize with the often-repeated expres- 
sion that a merchant is not advised by the Anti-Trust act of 
the character of a contemplated act. If the act is wrong 
under commonly accepted moral or ethical standards, it was 
wrong at common law, and wrong under the exception to 
the common law, and always was and always must be wrong, 
so long as there is community life, with common and relative 
rights belonging to each individual in the community and 
to the public as a whole. How can any fair-minded man en- 
gaged in trade, whose deliberate purpose in his acts and 
contracts in trade is to work injustice to his competitors and 
to the public, honestly claim want of knowledge of the qual- 
ity of his acts? The Golden Buie may not as yet be tlie 
standard by which tke law requires contracts in restraint 
of trade to be measured, but the ancient adage, “ Live and 
Irt live,” has its application to trade and is a safe rule tp 
goby. 

But it is said that contracts and acts in restraint of trade 
were not criminal at common law. It is unnecessary to de- 
ddb. yrhether they were or not, for they are made criminal 
tjj^^ti-Trust act, and by it the defendants were ad^wd 
it n^eant every contract in restraint of trede,:* 
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«Miaiiru0tion wMdb would hamper rather tiian enooiKage 
trade^ or thet it meant sueh contract^ the purpoee ol whidi 
was wrongful in the sense so often hereinbefore stated. ' 

,The claim that the act is . in contrarention of section 1 of 
Artide I of the Constitution, which lodges all legislative 
power in the Congress, and of the tenth amendment, whidi 
reserves to the States or the people powers not delegated to 
the United States by the Constitution, nor prohibited by it 
to the States, is passed with only the remark that the Su> 
preme Court in the Standard Oil case and the Tobacco Trust 
case did not attempt to make the law, but merely to declare 
it, as was tiieir duty, and that it is now somewhat late, in 
view of the many decisions of the Supr^e Court upholding 
the act in question, to daim that Congress has no power to 
regulate interstate commerce through the means adopted in 
this act. Northern Securities ease, 193 U. S. 197, 347, 24 
Sup. Ct. 436, 48 L. Ed. 679. 

[3] We pass, then, to the grounds of complaint directed 
to qiecific allegations in the indictment itself. It is claimed 
that the avennents in the several counts are too general, 
vague, indefinite, and uncertain to inform the defendants 
of the nature and cause of the accusation against them, or to 
apprise them with such reasonable certainty of the offense 
with which they are charged, or what they may expect to 
meet on the trial, as to enable them to make their defense. 

The first count describes cash registers, with the state- 
ment that for [718J the past 20 years many concerns have 
been engaged in the business of manufacturing and selling 
them and sets forth the names of some 33 different cash 
roister companies, and avers that of the total business of 
making cash registers the National Cash Begister Company 
has done from approximately 80 per cent, early in the period 
of (he 20 years, to approximately 95 per cent at the latter 
end (hereof. It then avers that all the cash register com- 
pfanies during tiiat time have sold the greater portion of 
their product to users and dealers in all other parts of the 
United States than those wherein the registers were manu- 
factured, and have consigned registers for sale to dealers, 
and to their own agents, in other States, and shipping the 
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sime to these various persons^ nomber of ^i^ueh Woidd 
be impracticable, if not impossible, to set forth. It then 
sets forth a list of names of some 137 individuals, who were 
dBcers and agents of the National Cash Eegister Company, 
and the dates at which each had been actively engaged in 
the management of the business and the nature of his official 
relation to the company. Induded in the list are the names 
of 80 persons who are the defendants in the case, and tiie 
count charges that by virtue of their offidal relation to the 
company they controlled and directed its business from the 
‘ dates when they became officers or agents, and that they 
knowingly and consciously participated in a corrupt con- 
spiracy in undue, unreasonable, direct, and oppressive re- 
straint of the interstate trade described and carried on by 
the several concerns other than the National Cash Begister 
Company; that is to say, a conspiracy to restrain, and which 
did restrain, such commerce, and by divers unfair, oppres- 
sive, tortious, illegal, and unlawful means, and means which, 
^ consideration being given to the advantage over said other 
concerns held by said the National Cash Begister Company 
in consequence of its resources being, as they were, so great 
as compared with those of such other concerns, respectively,” 
the defendants “ have unlawfully, wrongfully, and irresisti- 
bly excluded others from engaging in that trade and com- 
merce, none of which has been justified or warranted by any 
letters patent” Then a description of the conspiracy and 
means are set forth, the effect of which is that the defendants 
intended to restrain the free flow of interstate trade so car- 
ried on by the concerns named, other than the National Cash 
Begister Company, and to compel those concerns either to 
go out of business or sell and transfer their business to the 
National Cash Begister Company, so that it could, as in most 
cases it did, discontinue the business of the other concerns so 
acquired by it, and thereby effectually eliminated and pre- 
vented all competition of the other concerns with the Na- 
tional Cadi Begister Company. 

The count then goes on to say that the defendants, aa 
officenj and agents of the National Cash Begister Company, 
^^^e^^,hy concerted action and continuous endeavor carried 
business and affairs of said the National Cash Beghk 
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ter Companj upon a plan involving— >” Then follow 11 
different d^riptions of aets, all of a general character, ao 
far as tiie naming of particular instances is concerned, but 
all very specific as describing a course of conduct And the 
count winds up with the charge that tiie 30 defendants, 
during the three years next preceding the finding and pre* 
sentation of this indictment [719] at and within said West- 
ern Division of said Southern District of Qhio, in manner 
and form in this count of this indictment aforesaid, unlaw- 
fully have knowingly engaged and consciously participated 
in a conspiracy in undue, unreasonable, direct, and oppres- 
sive restraint of trade and commerce among the several 
States in cash registers, and one to restrain, and which has 
restrained, that trade and commerce by unfair, oppressive, 
tortious, illegal, and unlawful means, and means which have 
unlawfully, wrongfully, and irresistibly excluded others 
from engaging in that trade and commerce.” 

It would manifestly be impossible to set forth in detail 
each separate transaction and the names of the individuals 
engaged therein, by which those plans of operation were 
carried out, without producing a paper so voluminous as 
probably to warrant<the court ^ striking it from the files 
of its own motion as needlessly incumbering the record. 
The names of the individuals who carried on the various 
transactions, the names of the other cash register companies 
which were dealt with as alleged, and the quality and char- 
acter of the acts by which the alleged illegal results were 
obtained are all clearly detailed. If there were no such 
transactions, then, of course, the Government would fail; 
and if there were any innocent transacticms through any of 
these individuals or other employes of the National Cash 
Begister Company who are named, all the facts connected 
with those transactions are in the possession of the defend- 
ants, who know them better than anybody else can know 
them, and if they are susceptible of an explanation con- 
sistent with innocence, the defendants know whom to call in 
their defense. It would seem tliat the particulars for which 
the defendants call are matters of evidence which the Gov- 
ernment must produce when it attempts to prove the charges 



SI an fttxnfeiL anpinsni last 

OpInlMi oC tbe Ckmrti 

made by-lt King y. EocIm^ 1 Leadi, 874; King w. Papeon»s 
1 B^. 892 ; Gope'a oate^ 1 l^raivge, 144. 

These defendants are diarged with a oonspiraqr in re- 
straint of trade in cash registers generally, and particularly 
that carried on by the several concerns named. The defend- 
ai^ as officers and agents of the National Cash Begister 
Company, were in control of its affairs, as alleged. They 
know the detail of dealings between that company and eadt 
of diose otmcems, and the manner of treatment of them by 
tite National Cash Begister Company as the agency through 
. which the officers and agents controlled and operated, and 
the methods of their respective absorption, if they were ah- 
8ort)ed, by the National Cash Begister Company. They 
must know whom to call in eadi to establish their defense. 
It seems to me they are advised of the nature of the charges 
against them quite sufficiently for them to make a defense, 
and that, under the peculiar circumstances of the case, it is 
sufficient to set out the character of the acts of the defendants 
controlling the National Cash Begister Company, and that 
these acts had to do with the various other cash register 
companies named. While no direct authority may be found 
completely justif 3 dng a chasge in an indictment framed as 
this is, yet I think it meets the rule of particularity of time, 
place, and drcumstances, laid down in United States v. 
CndkshanJe, 92 U. S. 542, 23 L. Ed. 588; United States v. 
Hess, 124 U. S. 483, 8 Sup. Ct. 571, 31 L. Ed. 516, and other 
cases. 

The Supreme Court say that the object of an indictment is 
to fur[780]nish the accused with such a description of the 
charge as will enable him to make his defense and avail him- 
self of his conviction or acquittal for protection against fur- 
ther prosecution for the same cause, and to inform the court 
of the facts alleged, so that it may decide whether it is suffi- 
cient in law to support a conviction, if one should be had. 
They say that a crime is made up of acts and intwts, and 
dmt these must be set forth in the indictment with reason- 
able. particularity as to time, place, and drcumstahce. ihe 
fads i^eged reasonably meet this test. In this connection 
the ranarks of Justice Holmes in Swift <& Go, v. Ui^ed 
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196 U. a a76, 896^ 396, 96 Sup. Ct. 976, 49 K Ed. 
618, Mid of Judge Adams in v. United States^ 157 

Fed. 791, 796^ 86 Q. C. A. 353, may be read with profit. 

, [4] In early times, and extending up to not a yery remote 
period, when there were many capital offenses whidi would 
now be regarded as comparatively trivial, indictments were 
subjected to the closest scrutiny by the judges, and reasons 
in the highest degree technical were availed of to save the 
infliction of the severest penalty. Those reasons no longer 
obtain, and the effort now on the part of the judges is to 
overlook technicalities, so far as possible, and to administer 
the law from a broad viewpoint looking to ultimate justice 
upon the merits of the particular case. This ground of de- 
murrer is therefore held to be untenable. 

On the ground that no offense against the laws of the 
United States is charged in the indictment, in addition to 
other grounds of demurrer going to the same point, the de- 
fendants claim the indictment is otherwise fatally defective 
in that, according to my understanding of their contention — 

(61 (1) The Anti-Trust Act is one of generic terms, as fre- 
quently stated in the Standard Oil case and in the Tobacco 
case, and it is not suflicient to charge a crime in the general 
language of such a statute; but the specific acts constituting 
the offense must be set forth with reasonable particularity of 
time, place, and circumstance, as said in United States v. 
Oruikshank, 99 U. S. 549, 558, 93 L. Ed. 588 : 

“ It is an elementary principle of criminal pleading, that where tiie 
definition of an offense, whether it be by common law or statute. In- 
cludes generic terms. It Is not sufficient that the Indictment ffiutll 
charge the offense In the same generic terms as In the definition ; but 
It must state the species — ^it must descend to particulars.” 

And a number of cases are cited. This claim involves 
considerations already referred to. If the first count is 
examined with care, it will appear (page 9) it is charged 
that during 90 years prior to the fining of the indictment 
many concerns were engaged in competition with each other 
in the' manufacture and sale of cash registers, and a list of 
such concerns as were known to the grand jurors was set 
forth. On pages 10 and 11 oi the indictment the defendants 
are diarged with having entered into a consfdraqy in re- 
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stiw&t of said interstate toade carried cm by' the several OOU* 
eema Buned, intending to restrain the free flow of interstate 
trade, 'and (page 20) defendants are charged with— ^ 

" a conspiracy In undue, unreasonable, direct, and oppresslTe restraint 
of trade and commerce among the several States in cash registers, and 
one to [721] restrain, and which has restrained, that trade and con^ 
merce by unfair, oppressive, tortious, iliegal, and unlawful means^ and 
means which have unlawfully, wrongfully, and irresistibly excluded 
others from engaging in that trade and commerce." 

We are dealing with the first count, for the others refer 
to it, and it will be seen from a consideration of the mitire 
count that not only is the general charge made of restraint of 
trade in cash registers, but the specifications go to that part 
of interstate trade in ca^ registers which these certain con- 
cerns other than the National Ca^ Register Company car- 
ried on. The authorities are numerous that a contract in re- 
straint of trade is unlawful if it directly restrains or tends 
to restrain that trade, or its purpose is to accomplish either 
of these ends. It would seem that when there is a general 
charge of restraint of all trade in cash registers, and the 
specific facts alleged show that, if true, the defendants have 
restrained a part of that trade, an offense against the laws of 
the United States has been alleged. 

(2) The defendants claim also that there is really no 
charge of conspiracy to do the things set forth in the indict- 
ment, but that the charge amounts to nothing more or less 
than that the defendants did the^things described in the in- 
dictment; that is to say, the indictment charges that in carry- 
ing on tiieir business the defendants did the things charged 
with intent to restrain the free flow of interstate commerce, 
but does not charge that the defendants agreed, or combined, 
concerted action to accomplish an unlawful purpose, 
and that it charges the concerted action, or the “concurrent 
action,” as being the conspiracy itself. 

There seems to be no merit in this claim, for tiie reascm 
that the defendants are distinctly charged with con^iracy 
in the direct restraint of trade in cash registers, and par- 
ticularly the trade in ca^ registers carried on by the several 
cash register cmnpanies other than the Natiomd Cash Reg- 
ister, Company named, and (hat they adopted a plan which 



Of^on of tbe Oonrt 

inTolTed tiie doing of certain things whidi were done all 
with the intent to restrain tiie free flow of interstate trade 
as carried on by the other concerns named. The indictment 
clearly charges the defendants with devising a scheme in< 
Tolving the doing of certain things in restraint of trade 
through a concerted plan adopted for the purpose and car- 
ried on through concerted action and continuous endeavor. 
It does not specifically allege the agreement to do the unlaw- 
ful acts complained of, but the acts alleged necessarily in- 
volve a continuing agreement to do them. The “plan” is 
set forth, and the way is was carried out is alleged. Justice 
Holmes says: 

“A conspiracy In restraint of trade Is different from and more 
than a contract in restraint of trade. A conspiracy is constituted 
by an agreement, it is true, but it is the result of the agreement, 
rather than the agreement itself. Just as a partnership, although 
constituted by a contract, is not tbe contract but is a result of it.” 
United State* v. Kissel, 218 U. S. 601, 608, 81 Sup. Gt 124, 126 (54 
L. Bd. 1168). 

* This is suflicient in the law to meet the requirements of 
an indictment under this statute. 

[72SJ [6] There is no foundation for the complaint (quot- 
ing from brief of defendants’ counsel, p. 30) : 

"The volume of interstate trade of these concerns is not stated, 
nor is it sufficiently described. It does not appear that the interstate 
trade of any or all of the alleged competitors is substantial in amount 
For all that appears in the Indictment the aggregate may have been 
, infinitesimal.” 

The degree of restraint is immaterial. It is sufficient if 
the contract is of such a character, ns, with wrongful pur- 
pose, to directly affect trade, or if it only tends to do so. 
If the purpose of the agreement or conspiracy is to restrain 
trade within the meaning of the act, it surely can make no 
difference if in a particular case it only affected a very small 
part of that trade. 

“ Courts will not stop to inquire as to the degree of injury Infilcted 
upon the public; it is enough to know that the inevitable tendency 
of such contracts is injurious to the public.” Centred Ohio Salt Co. 
V. Outhrie, 85 Ohio St 666, 672, cited in Korthem Securities ease, 
198 U. S. 107, 840, 24 Sup. Ot 486 (48 L. Bd. 679). 
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rAfflde fima this, however, the' ^fendsnts inka{^rehwd' 
the force and meaning of the facts stated in the indictmmit. 
It is th^ clearly set forth that the result of tiie defendants* 
alleged methods of dealing with the 38 cash register com- 
panies named is the increase of the business of the National 
Cash Begister Company from about 80 per cent of the busi- 
ness in cash registers, early in the 20-year period named, 
to about 96 per cent in the latter part of the period. One- 
sixth or one-seventh of the business of making and seUing . 
cash registers can not with accuraqr be called ** infinitesi- 
mal,” or even small. 

[7] But it is said the indictment does not charge any overt 
act, or, if any such act is intended to be charged, it is not 
charged with sufficient certainty. This objection has espe- 
cial weight because of the opinion of Mr. Justice Field on 
the circuit in United States v. Reichert (C. C.), 32 Fed 142, 
145, who was of opinion that section 5438 of the Revised 
Statutes (U. S. Comp. St. 1901, p. 3674), declaring that every 
person who enters into any agreement, combination, or con- 
spiracy to defraud the Government of the United States, or 
any department or officer thereof, by obtaining or aiding to 
obtain the payment or allowance of any false or fraudulent 
claim, shall be punished without requiring any act in fur- 
therance of the conspiracy, is modified by section 5440 of 
the Revised Statutes (U. S. Comp. St. 1901, p. 3676), which 
declares that if two or more persons conspire to commit an 
offense against the United States or to defraud the United 
States in any manner, or for any purpose, and one or more 
of such parties do any act to effect the object of the con- 
spiracy, all the parties to such conspiracy shall be liable 
to the penalties specified, and that, therefore, a mere con- 
spiracy without some overt act in execution of it is not an 
indictable offense. 

In reaching this concluaon, Mr. Justice Field disagreed 
with the circuit judge, whose opinion to the contrary is in 
harmony with all of the other reported decisions on toe sub- 
ject — Judge Putnam, in United States v. Patterson (C. C.) 
55 Fed. 305; Judge Holt, to United States v. Kissel (C« C.) 
178 F^. 823 ; Judges Van Devanter, Adams, and [798] Rinw, 
y. United States^ 157 Fed. 721, 85 C. C. A. 858; and 
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JudgB Noyes, in United Staten v. Patten (C. C.) 187 Fed. 
664. 

I agree with Judge Holt in United States v. Kissel (C. 0.) 
178 Fed. 823, 825, who expresses the opinion that: 

"Under this statute (Kev. St. 8 6440 [U. S. CJomp. St. 1901, p. 
8076]) a mere conspiracy is not an offense; but, in addition to the 
conspiracy, one or more of the parties to it must do some act to effect 
its object before a criminal prosecution can be maintained. * •i' * 
This indictment Is necessarily brought under these provisions of the 
Sherman Act. No indictment can be brought in the United States 
courts for the offense of conspiracy at common law, because it has not 
been made an offense by any United States statute. Nor could this 
indictment have been brought under section 5440 of the United States 
Revised Statutes, because there is no law of the United States mak- 
ing a conspiracy in restraint of trade or to monopolize trade an 
offense against the United States except the Sherman Act, and there 
can not be a conspiracy to engage in a conspiracy. Under the Sher- 
man Act no overt act Is necessary to the commission of the offense. 
That provides that every person who engages in a conspiracy in re- 
straint of trade or commerce, or to monopolize trade, is guilty of the 
offense." 

This ground of demurrer is, therefore, held to be unten- 
able. 

[8] The defendants claim, further, that the second count 
in the indictment is bad, in that it charges that the defend- 
ants (page 21) — 

" by drawing to said the National Cash Register Company and causing 
that company to grasp it, monopolized a part of the trade and com- 
merce among the several States in cash registers, that is to say, that 
part of said trade and commerce which, .but for their use of those 
means, in carrying on the business and affairs of said the National 
Gash Register Company in the manner in said first count si>ecified 
would, during that period, have been secured or retained, as a matter 
of lawful right, by the divers concerns, other than said the National 
Cash Register Company, mentioned in said first count as having car- 
ried on business during said three years." 

Tho objection is twofold. The first is that the “ part of 
trade referred to is not a part of trade and commerce within 
the meaning of the Anti-Trust act, and the Standard Oil case 
is cited, wherein it is said (221 U. S. 61, 81 Sup. Ct. 516, 55 
Li Ed. 612, 84 L. B. A. [N. S.] 884) : 

"The commerce referred to by the words *any part* construed in 
the light of the manifest purpose of the statute has both a geographi- 
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enl kaS. a dlstrllnitiTo significance; tliat Is, It Indndes any portloo M 
the United States and any one of the classes of things forming a put 
of intustate w foreign commerce.” 

The point of the objection probably is that the whole busi- 
nesg of making and selling ca^ registers, as described in the 
first count, would only be a part of interstate commerce, and 
therefore it is not sufficient to allege a monopoly by drawing 
to the National Cash Register Company the business of the 
competitors mentioned ; that is to say, a monopoly of a part 
of the part. I am unable to follow this, nor to fit the citation 
to the argument; for, if it is true that these defendants have 
drawn into the National Cash Register Company the business 
in cash registers that the other concerns named would have 
done, and through the means described in the first count, the 
defendants inevitably have monopolized a part of the busi- 
ness of making and selling cash registers. 

[724] In the second place, it is pointed out that the mo- 
nopoly charged consists of drawing to the National Cash 
Register Company the business which would have been se- 
cured or retained by the other divers concerns “ mentioned in 
said first count as having carried on business during said 
three years,” when there are no concerns named in the first 
count as having, carried on business during three years next 
preceding the finding of the indictment. 

It is true there is no such allegation in the first count, and 
the indictment is defective in this regard ; but the defect is 
not necessarily fatal, for it is equally true that in the first 
count it is alleged that those divers concerns during 20 years 
previous to the finding of the indictment have been engaged 
in the business of making and selling cash registers. If they 
were, tiien they must have carried on the business during the 
three years preceding the finding of the indictment Further 
than this, it may be said that the words “ as having carried 
on business during said three years” following the words 
** inentioned in said first count ” might be treated as surplus^ 
age. However that may be, the meaning of the pleader is 
plain; hence the manner of pleading does no injury to the 
defendants. In such case the court ought tp conserve rathet 
than dp^oy the indictment. 
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[9]^ The same point is raised among tiie objections to the 
third count, and is here dealt with in the same way. The 
chief specific attack on the third count is that it charges only 
a continuance of the result of an alleged crime and does not 
charge any cooperation to keep it up, and is, therefore, bad 
under the rule stated in United States v. Kissel, 218 U. S. 
601, 607, 81 Sup. Ct. 124, 125 (54 L. Ed. 1168) : 

"The argument, so far as the premises are true, does not suffice 
to prove that a conspiracy, aithough it exists as soon as the agree* 
ment is made, may not continue beyond the moment of making it. 
It is true that the unlawful agreement satisfies the definition of the 
crime, but it does not exhaust it. It also is true, of course, that the 
mere continuance of the result of a crime does not continue the crime. 
United States v. Irvine, 98 U. S. 450 [25 L. Ed. 193]. But when the 
plot contemplates bringing to pass a continuous result that will not 
continue without the continuous cooperation of the conspirators to 
keep it up, and there is such continuous cooperation. It is a perver- 
sion of natural thought and of natural language to call such con- 
tinuous cooperation a cinematographic series of distinct conspiracies, 
rather than to call it a single one. Take the present case. A con- 
spiracy to restrain or monopolize trade by improperly excluding a 
competitor from business contemplates that the conspirators will re- 
main in business and will continue their combined efforts to drive 
the competitor out until they succeed. If they do continue such 
efforts in pursuance of the plan the conspiracy continues up to the 
time of abandonment or success.” 

This count charges the defendants with having, before the 
period of three years prior to the date of the finding of the 
indictment, in the manner and by the means described in 
the first count, engaged in the conspiracy therein described, 
and having monopolized that part of the interstate trade in 
cash registers its said 33 competitors would have secured or 
retained, unlawfully, with knowledge, “continued to hold, 
conduct, and carry on said interstate business of said the 
National Cash Register Company, so by said means before 
said period augmented, and thereby have monopolized said 
interstate trade and commerce in cash registers.” The 
charge, then, is that, having monopo[725]lized the trade 
through the conspiracy and the means set forth in the first 
count, the defendants are guilty of monopolizing the trade 
continually for the three years prior to the date of the in- 
dictment; that is to say, the conspiracy having ended and 
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tlii6 monf^Kily acoiMnplidied thrbe years prior to tile date of 
the indictment, the defendants hare, daring toe 'ensoii^ 
three years, monopolized by continuing to cany <m the busi- 
ness of the Nati(»ial Cash Register Company augmented by 
toe conspinu^ and by toe means charged in the first count. 

Let us suppose a case in which a concern has built itself 
up into greatness, enormous wealth, and practically sole 
possession of the trade in its particular commodity by means 
such as described in this indictment and by the destruction 
or absorption of its competitors. The peace of desolation 
reigned in that trade, because its competitors were not, and 
it enjoyed the field alone. Thereupon its evil practices were 
abandoned, because there was no farther occasion for them, 
and the toree years within which, under the statute of 
limitations, a criminal action might be brought against it 
for its unlawful acts had elapsed. Is not such a concern, so 
built up, still a restraint of trade and a monopoly (which 
is the same thing) , and will it not continue to be a restraint 
of trade and a monopoly so long as it exists? 

The first section of the Anti-Trust act is aimed at contracts, 
combinations, and conspiracies in restraint of trade. The 
second section reads : ■ 

"Every person who shall monopolise or attempt to monoimllse, or 
combine or conspire with any other person or persons, to monopolise 
any part of the trade or commerce among the several States, or with 
foreign nations, shall be deemed guilty of a misdemeanor. * * *" 

Herein are found three dikinct offenses, perhaps four: 
Monopolizing, attempting to monopolize, and combining or 
conspiring to monopolize. Monopolization and attempting 
to monopolize are held to be distinct offenses. United States 
V. American Naval Stores Co. (C. C.), 186 Fed. 592. And 
toe charge of monopolizing will support a verdict of at- 
tempting to monopolize. 1 U. S. Comp. St. 1901, p. 723. 

A conspiracy to monopolize trade is one thii^, and it is 
very like a conspiracy in restraint of trade; but the monop- 
p]^ is toe result of the conspiracy. It is toe acoomplished 
thing. But the statute makes toe act of monopolizing also 
an offense, and the third count diarges the defendants wito 
that pffpnse during the three years prior to the date of the 
indictment In my judgment this is a good count That 
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others em be & contieuiiig monopdly such a» desmbdi in ttiis 
count haanot been decided in any r^octed case, but the Qor- 
emment’s claim finds ample support iii many expressiona in 
the opinions of judges in a number of cases. Standard Oil 
COM, 221 U. S; 1, 81 Sup. Ct. 502, 56 L. Ed. 619, U L. B. A. 
(N. S.) 884; Tobacco Trust ease, 221 U. S. 176, 186, 81 Sup. 
Ct. 682, 55 L. Ed. 668; United States t. American Naval 
Stores Co. (C. C.),172 Fed. 455,458; United States y. Stand- 
ard Oil Go. (C. C.), 178 Fed. 177, 191 ; United States v. Swift 
<S) Co. (D. C.), 186 Fed. 1002, 1013. < 

But, it is said, if there was any continuing monopoly it 
was maintained by the National Cash Begister Company 
and not by the defend[726]ants, and, further, that if a 
monopoly has been established as alleged, it will continue, 
even though these defendants may have died or have sold 
their stock to others, and, further, that every employe of 
the company, however innocent, is guilty under the statute 
so long as he is connected with it. 

Whether or not, the company continuing to carry on busi- 
ness, the heirs at law or the transferees of these defendants, 
or other employes than the defendants, would be liable to 
indictment for monopolizing under the act, is not necessary 
to be decided now. We are concerned with the alleged acts 
of these defendants. It is distinctly charged (p. 10 of the 
indictment) that they are the persons who “ controlled and 
directed the business and affairs of said the National Cash 
Begister Company.” 

The monopoly the defendants have built up is carried on 
by them under the name of the National Cash Begister Com- 
pany, controlled by them. That is what the averments in 
this indictment amount to. In the view of the Anti-Trust Act, 
the name or form, however intricate or subtly devised or 
maintained, under which the evils of monopoly are carried 
on, is altogether immaterial. No device, however skillfully 
contrived, and no c(Hnbination by whomsoever formed, is 
exempt from the operation of the law, if such device or com- 
bination by its operation directly restrains commerce among 
the States. Northern Securities case, 198 U. 8. 197, 847, 
24 Sup. Ct. 436, 48 L. Ed. 679. In the Tobacco case, 221 
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S. KM, at pages 180, 181, 81 Sup. Ct 688, at page 648 
(6S L. Ed. 668), Chief Justice White says: 

“• • • in the standard Oil case • • • it was pointed ont 
that the generic designation of the first and second sections of the 
law,' whin takoi together, embraced every conceivable act whidi conld 
posiUbly come within the q>lrit or purpose of the prohibitions of the 
j|aw, without regard to the garb in which such acts were clothed. 
That is to say, it was held that in view of the general language of 
the statute and the public policy which It manifested, there was no 
possibility of frustrating that policy by resorting to any disguise or 
subterfuge of form, since resort to reason rendered it impossible to 
escape by any indirection tbe prohibitions of the statute.” 

[10] Finally, it is said the indictment is bad for duplicity. 
This may be dealt with briefly. The offenses charged grow 
out of (he same transactions, are of the same class, and each 
count charges a separate and distinct offense. They may be 
joined in one indictment. Bev. Stat. 17. S. § 1024 (U. S. 
Comp. St. 1901, p. 720) ; Pointer v. United States^ 151 U. S. 
396, 14 Sup. Ct. 410, 38 L. Ed. 208 ; Terry t. United States, 
120 Fed. 488, 56 G. C. A. 633; State v. Barley, 50 Ohio St. 
686, 86 N. E. 233. 

It is true that the offense of monopolizing charged in the 
third count is committed every day during the continuance 
of the monopoly, and no count may contain more than one 
offense; but it is the same monopoly, the continuance of 
which during the three years is complained of, and in reality 
there is but one offense, brought about through the con- 
spiraqr and illegal acts the'^defendants are charged with 
prior to the three years. But the defendants are not charged 
with continuing a monopoly. They are charged with mo- 
nopolizing by continuing to carry on the business of the 
National Cai^ Begister Company aug[727]mented prior to 
tile three years by the illegal means set forth in the first 
count. The illegal acts complained of have resulted in only 
one monopoly. A monopoly, when established, is in its 
very nature a continuous offense. It is here that Justice 
Holmes’ remarks in Umted States v. Kissel, 218 U. S. 601, 
607, 81 Sup. Ct. 124, 126 (54 L. Ed. 1168), are applicable. 
He says: 

But when the plot contemplates bringing to pass a continuous rC- 
f^t that will not continue without the continuous coi^^ieration of the 
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conQrirsta^ to ke^ .lt up, and there Is sudi continuous cooperation, 
it is a perrersion of natural thought and of natural language to call 
such eonUnuous cooperation a cinematographic series of distinct con- 
spiracies, rather than to call it a single one.*’ 

It is true he was speaking of conspiracies, but the reason- 
ing which proves a continued conspiracy to be only one 
rather than a series of distinct conspiracies would demon- 
strate the unity of a continued monopoly. 

For all of these reasons the indictment is held to be valid, 
and an order overruling the demurrer may be taken. 


UNITED STATES i;. PATTERSON ET AL.« 

(District Court, S. D. Ohio, W. D. February 3, 1913.) 

[205 Fed. Rep., 292.1 

Monopolies (S 12) — Rights Given by Patent — Anti-Tbxjst Act. — 
Both the patent laws and the Sherman Anti-Trust Act (Act July 2, 
1890, c. 047, 26 Stat. 209 [U. S. Comp. St. 1901, p. 3200] ) were en- 
acted under constitutional authority, and they must be construed 
together, giving fuli force and effect to each so far as that may be 
done. That a patentee, by putting his invention to use, has becume 
entitled to a monopoly in its manufacture and sale, and that his 
competitors in interstate commerce therein are infringers of his 
patent, does not give him a right to resort to methods of unfair 
competition to force the competitors out of business; and such 
action, pursuant to a conspiracy or combination, is in restraint of 
interstate commerce, and in violation of the Anti-Trust Act^ 

[Ed. Note. — ^For other cases, see Monopolies, Cent. Dig. § 10; 
Dec. Dig. I 12.] 

Monopolies (§ 31)— Anti-Tbust Act — Pbosecution fob Violation — 
Defenses — ^Evidence. — Defendants, who were officers and agents 
of a manufacturing corporation, were indicted for conspiracy and 
combination in restraint of Interstate commerce in cash registers 

« For opinion of District Court overruling demurrer to indictment 
(201 Fed. 097), see ante, page 1. 

For opinion of Circuit Court of Appeals reversing conviction (222 
Fed. 699) see page 00. 

Petition for writ of certiorari denied (238 U. S. 036), June 14, 
1916. 

* Syllabus copyrighted, 1913, by West Publishing Company. 
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. fend tor nwiiopcdlitiig SQdi cooimeroe in Tlolattott df tfie ffidlNiiii 
Anti-'Tnnt: Act (act J«ly 2. ISM, e 647, 26 Stat. 200 {IT. S. CKAa». 
St 1001, p. 8200]). On the trial the OoTemment introdnced eri- 
dence tending to show the conspiracy, and that in pursuance there- 
of defendants, by methods of unfair competition, had forced com- 
petitors In Interstate commerce in cash registers to go out of busi- 
ness and sell their plants to defendants’ company. HtM, that evi- 
dence offered by defendants to show that thrir company Was the 
owner of certain patents, and that the machines made and sold by 
such competitors were infringements, did not tend to establish a 
defense, and was Irrelevant and Incompetent, unless in connection 
with oriier evidence showing that the fact of infringement, and not 
defendants’ unlawful acts, was the cause of the competitors going 
out of business. 

[Ed. Note. — ^For other cases, see Monopolies, Cent. Dig. t 20; Dec. 
Dig. < 31.] 

Criminal prosecution under the Sherman Anti-Trust Act 
by the United States against John H. Patterson and 29 
others, officers and agents of the National Cash Register 
Company. On objection by the Government to certain evi- 
dence offered by defendants. Objection sustained. 

[S93] The defendants were indicted by a grand jury in 
the District Court of the United States for the Southern 
District of Ohio, on three counts, which may briefly and very 
generally be described as: (1) A charge of conspiracy in 
restraint of interstate trade in cash registers during the (hree 
years preceding the finding of the indictment, in the manner 
and by the means set forth ; (2) a charge of monopolizing the 
cajfli-register business during the same three years, by the 
means and in the manner set forth in the first count; (3) a 
charge of monopolizing such commerce, built up and aug- 
mented prior to the three years prior to the date of the in- 
dictment, through the conspiracy and by the means in the 
first count, by continuing the business during those three 
yeara The indictment is set out at length in United Staten v. 
PaMerson (D. C.) 201 Fed. 697, 699, et seq. 

In the first count it was charged that the defendants, as 
officers and agents of the National Cash Register Company, 
controlled and directed the business and affairs of the com- 
pany and consciously participated in a conspiracy in re- 
straint of interstate trade in cash registers, carried on by 
the several concerns, defmidsnts’ competitors, whose names 
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gM (Bht lovA, and did m f ad: restrain .^e same by oeftain 
illegal a^d unlayirful means, and hereby wrongfully and 
irresistibly excluded others from engaging in that trade, 
none of said acts being justified or granted by letters patent, 
a description of tiie conspiracy and means being set forth 
as follows: 

“ Intending to obstruct, restrict, and restrain the free flow of said 
Interstate trade and commerce so carried on by said concerns other 
than said the National Cash Register Company, and compd those 
concerns either to go out of business or to sell and transfer their 
business and their facilities and Instrumentalities for carrying It on 
to said the National Cash Register Company, so that said the National 
Cash Register Company could, as in most cases it in fact did, discon- 
tinue the business and the use of the facilities and Instrumentalities 
so acquired by It, and thereby effectually and inevitably to eliminate 
and prevent all competition of such other concerns with said the 
National Cash Register Company (all of such other concerns being 
hereinafter referred to as competitors), said defendants, in their sev- 
eral capacities as such officers and agents of said the National Cash 
Register Company, have by concerted action and continuous endeavor 
carried on the business and affairs of said the National Cash Register 
Company upon a plan Involving.” 

Then follow 11 different descriptions of acts as the means 
through which the alleged conspiracy wns carried into effect 
for the purpose of bringing about the restraint of trade com- 
plained of. 

The Government introduced evidence tending. to show 
that the National Company had bought out the Lamson Cash 
Begister Company, of Lowell, Mass., and a number of other 
cash registers, from time to time. When the Gh>vemment 
rested its case, the defendants put a patent expert on the 
stand, to whom defendants’ counsel exhibited a Lamson cash 
register with a case on it, and a Lamson cash register with 
the ease taken off it, and asked the witness to state to the 
jury whether he found in this machine the invention cov- 
ered by the Bitty and Burch patent. That patent was owned 
by the National Cash Begister Company. The Government 
objected to the testimony, and the court made the ruling set 
fwth in the opinion. 


Sherman T. MePhereon, U. 8. Atty., of Cincinnati, Ohio, 
Edioard P. MoiiUnier, Asst. G. B. Atty., of Cincinnati, Ohioj 
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0, S, Sforrieoni Sp. Asst Atty. Gei^ of Celiiiobas,r 01iiO( 
sod JoAn L. Lotty Sp. Asst Atty. Gen., of .Tiffinj Ohio. > 

Lmjorenee MamoMy of Cincinnati, Ohio, JoA^ 8. MUhry 
of -Chicago, 111., John F. 'WiUony of Columbus, Ohio, and 
/oAn A. of Dayton, Ohio, for defendants. 

Houjsteb, District Judge (after stating the facts as 
above). 

The importance of the question involved in the argu- 
ment is such that it would hardly suffice to merely make a 
ruling either sustaining or [394] overruling the interroga- 
tory put to the witness. ' I have thought it best to give the 
reasons why the ruling is made as it is made, so that all may 
understand. 

It is agreed by counsel that the interrogatory propounded 
to the witness James W. See, a patent expert, raises the 
question whether or not evidence may be introduced by the 
defendants of the character and scope of the patents owned 
by the National Cash Begister Company, and whether or 
not the various competitor companies named in the indict- 
ment (the question immediately concerns only the applica- 
tion of the testimony to the transactions with the Lamson 
Cash Begister Company) were infringers of those patents. 
The claim is made by counsel for the defendants that there 
can be no such thing as a free flow of commerce or trade 
in articles made in infringement of a patent, and this is 
on the ground that a patentee has a monopoly by virtue 
of the laws of the United States enacted in pursuance of 
constitutional authority. They say that a patentee, having 
a lawful monopoly by the operation of the patent laws, can- 
not be charged with monopolizing under the Sherman Anti- 
Trust Act. I pass the question, if it is a question (it was 
not argued or referred to), that the defendants are not the 
patentees of cash registers, nor is it charged that the Na- ' 
tional Cash Begister Company, as such, said to be the owner 
of many hundreds of patents on cash registers, was a party 
to the alleged conspiracy or illegal monopoly. 

Counisel base their claim upon the statement, found in 
many of decisums, that a patentee has a monopoly, aUd 
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particularly upon the language of the Circuit Court of Ap-^ 
peale in the Seventh Circuit, Judges Qrosscup, Baker, and 
Eohlsaat sitting, in the case of Rubber Tire Wheel Co. v. 
MH/wavkee Rubber Worka Co.^ 154 Fed. 858, at page 862, 
88 Q. C. A. 886, at page 840, in which Judge Baker, deliv- 
ering the opinion, said : 

** Under its constitutional right to regulate interstate commerce 
Congress made illegal * every contract, combination in the form of 
trust or otherwise, or conspiracy in restraint of trade or commerce 
among the several States,’ and subjected to liability to fine or im- 
prisonment ’every person who shall monopolize, or attempt to mo- 
nopolize, or combine, or conspire with any other person or persons to 
monopolize any part of the trade or commerce among the several 
States.’ Congress, having created the patent law, had the right to 
repeal or modify it, in whole or in part, directly or by necessary im- 
plication. The Sherman Law contains no reference to the patent 
law. Each was passed under a separate and distinct constitutional 
grant of power ; each was passed professedly to advantage the public ; 
the necessary implication is not that one iota was taken away from 
the patent law; the necessary implication is that patented articles, 
unless or until they are released by the owner of the patent from the 
dominion of his monopoly, are not articles of trade or commerce 
among the several States.” 

Judge Grosscup concurred in the judgment of the court, 
but took occasion to say (154 Fed. 364, 83 C. C. A. 342) : 

”But I am not prepared to hold that patented articles are never, 
under any circumstances, articles of trade or commerce among the 
several States, within the meaning of the Sherman Act, and do not 
think that that premise is essential to the conclusion arrived at.” 

This language of Judge Baker was cited by counsel for de- 
fendants in support of his argument that the restraint of 
trade contemplated by [295] the act could only be with ref- 
erence to a trade which in itself might rightfully be carried 
on; that there could be no restraint of a trade of which the 
patentee has a monopoly by law ; that there can be no con- 
spiracy in restraint of such trade or illegal monopoly of it, 
when the one charged has a legal monopoly under the patent 
law. So far is the argument carried that counsel frankly 
claim in it that no matter how illegal the acts charged were 
in themselves, not conceding their illegality at all, infringers 
had no right to engage in their infringing trade, and the 
patentee had the legal right to protect his monopoly, even 
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tia abteiig arm.' Ciounsel for the Oovenuofiintj hot iuiiT 
infringement (hi the part of any of the'ooin^titorti 
of the* National Cash Segister Company, and aisstiming, for 
the piitpose of the argmnent, that they were inf ringers, argue 
that the question is not material to any issue in this c^. 

Defendants urge : That a patent is a property right; so it 
is. That it may be assigned; so it may be under the patent 
lawa That is descends to the heirs at law ; the Supreme 
Court has so held. But counsel have cited no case — ^if there 
had been one they would have found it — and the assertion, 
usually of doubtful wisdom, may in this connection be safdy 
made that no decision will be found sanctioning acts of 
violence by a patentee in the protection of his patent right, 
acts of violence against the claimed infringing article, or the 
business of infringers. And it may also be safely said that, 
at least until the patentee has established the validity of his 
patent and the fact of infringement, he will not be permitted 
by a court of equity, and at the suit of even (me who may 
eventually be held to be an infringer, to engage in acts of 
unfair competition. Farquhar Co. v. Uarrow Go.., 102 Fed. 
714, 42 C. C. A. 600, 49 L. R. A. 755 ; Adriance Platt Co. v. 
Harrow Co., 121 Fed. 827, .58 C. C. A. 163; Dittgen v. Paper 
Goods Co. (C. C.) 164 Fed. 84; Paper Goode Co. v. Dittgen, 
171 Fed. 631, 96 C. C. A. 433; Renovator Co. v. Vacfawm 
Clean&r Co. (C. C.) 189 Fed. 754, 1023. 

The claim is made that the patentee, having a property 
right, may protect his property by destroying the property of 
an infringer, on the same principle that he may cut off the 
limbs of his neighbor’s trees projecting into his yard, oir cUt 
off his neighbor’s eaves projecting over his land, or may in 
some cases abate nuisances, eta ; but this claim involves a 
misconception of the nature of property in a patent, as will be 
shown. It is said that a patentee may destroy infringera’ 
business by acts of unfair competition, in self-defense ; but 
even in criminal law the old rule was that one could defend 
on the groiuid of self-defense when he was driven to the wall, 
arid only then. 

Ku ^Ohio the rule is that self-defense may be urged in cases 
in w^% the accused believes, and has reasonable ground for 
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believing,' that he ii in dagger of losing his: life, oir of gieat 
bodily haim He may then defend to the mctent of takii^ 
lifo^ if necessary ; but surely in trade a wrongful act is no 
fustifioation for another wrongful act in retaliation. 

:It :is obvious that the question involves the nature of a 
patent right. There is much confusion and loose language on 
the subject It is a right of an intangible dharacter. There- 
sttlt.of the idea involved in the [S96] patent, embodied in a 
machine for instance, is the tangible thing. The thing itself 
may not be used as against the police laws of the State look- 
ing to the health, comfort, and welfare of its citizens. It 
may be taxed. It may be taken on execution. Not so with a 
patent right itself. A man may have a valuable patent, for 
instance, on a combination of ingredients making an effec- 
tive explosive ; but his right to use and his process of mak- 
ing or conveying the same may be guarded by laws in such a 
way as to restrict the great gain he might otherwise make 
through the exercise of his patent right, though he would 
still have the right to exclude all others from interfering 
with his patent right. The patent right, and the article em- 
bodying the discovery or invention, are two distinct and en- 
tirely different things. 

A man may make a valuable discovery. He can disclose 
it, or not. He cannot complain if somebody else makes the 
same discovery, and takes from him the benefit of his dis- 
covery. If he discloses it, the discovery is common property. 
He may, however, obtain a patent, and if he has not made 
public use or sale of the article within two years from the 
date of his application for a patent, he is given certain 
rights. These are found in the laws of Congress, for he 
does not have them of common right; nor without his patent, 
does be have any right to his discovery not shared in by the 
whole communi<7; and when he gets those rights, he has 
only by virtue of tiie patent laws. If the patent is 'valid, 
he may for 17 years restrict, to the extent of exdusion, the 
lights which the rest of the community would otherwise 
have. Therefore the laws of Congress must be looked to in 
mrdet to determine what it is that he gets, for he has no 
patent right except such as there found. These will be 
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mixihed in vun for an express grant of monopoly to hini. 
At Ibestj they contain a potential monopoly. He may have a 
monopoly if he takes tAe steps which the law provides, 
through which a monopoly may be obtained. He may bring 
an. action at law for damages against an infringer, and get 
thmn, if he proves the infringement. He may go into a 
court of equity and obtain an injunction against an in- 
fringer, if he establishes the infringement, or he may have 
a preliminary or temporary restraining order upon a prima 
facie showing of infringement. But he may only bring 
these actions in the courte of the United States as Congress 
provides; he is not at liberty to go into courts of general 
jurisdiction in the States, or bring his suits in the courts of 
the United States on the ground of diversity of citizenship. 
The courts of the United States are open to him, because 
Congress says so, and they have exclusive jurisdiction; there- 
fore he has no common right of property in his patent right 
which he may enforce in any jurisdiction having general 
equity and law powers. He has a right to a monopoly, and 
he has a lawful way by which it may be brought about as 
established by Congress. 

Now, the right to have a monopoly and having a mo- 
nopoly are quite' distinct. A patentee manufacturing an ar- 
ticle under the teachings of his patent may dislike litigation. 
He may be unwilling to go to the expense and annoyance 
of pursuing infringers in the courts. His profits from his 
own manufacture and sale may'he so great that he [297] does 
not care how many infringers are in the field, or to what ex- 
tent their articles are in competition with his. Has he a 
monopoly! If those infringers are sending their, product 
into distant States to customers, agents, or dealers, can the 
fact be successfully disputed that tlie in&ingers are engaged 
in interstate commerce! The Supreme Court say that ctun- 
merce among the States is not a technical conception, but a 
practical one, drawn from the course of business. Can it be 
denied that the infringers’ products are in competition with 
the patentee’s under such circumstances! Such a patentee 
has nh monopoly, in fact; but he may have one if he takes 
the ^gt^ Congress has provided by which a monthly may 



xri|in»^4cis*^ S8 

QpInlOB of the Court 

to him. If a patootoe locks the paper evidence of 
Ids patent right in his safe for the 17 years of toe patent’s 
life, and in the meantime great industries have grown up, 
flourishing upon the manufacture and sale of the infringing 
articles shipped to all parts of the country, what monop<fly 
has he under the circumstances? Is his monopoly inherent 
in the patent right itself, of itself, without anything more? 
And during these 17 years are not those conducting such in- 
dustries — ^in ignorance, it may be, of toe patent — carrying 
on a legal business as of common right? Can the patentee, 
during toe 17 years, sally forth with torch and ax, commit 
acts of unfair competition, and, with or without establishing 
his patent, destroy those industries, claiming to be the 
owner of a monopoly as of right, when in fact the monopoly 
does not exist ? And has not Congress power under the com- 
merce clause of the Constitution to protect a commerce 
which actually exists and in great volume, at least until toe 
patentee has established his monopoly by enjoining all in- 
fringers? These questions seem to me to answer themselves. 

A part of toe patent right is the expressly granted power 
to bring suits to exclude all infringers. The patentee has 
no sanction under the patent laws to exclude infringers in 
any other way. It cannot be successfully denied that toe 
rights a patentee has are limited and restricted by the laws 
which Congress has seen fit to enact on the subject, because 
the common right of others is interfered with and the exer- 
cise of it prevented only because Congress has, as a reward 
to the inventor, given him certain privileges through toe 
exercise of which he may reap a benefit to himself, and the 
sole benefit to himself, of the results of his genius, in deroga- 
tion, for a limited period, of the common right of all others. 

The patent laws were enacted in pursuance of constitu- 
tional authority. The Sherman Anti-Trust Act was passed 
in pursuance of constitutional authority. They must be con- 
strued together, giving full force and effect to each, so far 
as that may be done, if it can be done, unless the requirements 
of the particular case necessarily render one or the other, as 
toe case may be, inoperative. 
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< Hie Sapreme CtMirt say of thi ^^[ireunentB complaifidd of 
in tho Bath Tub Trust case, 226 U. S. 20, at page 46^ 38 Sup. 
Qt, 9, at page 14 (57 L. Ed. 117), detided Novembw 18, 1912: 

'*¥hej^ transcended what was necessary to protect the use of the 
patent m ttie monopoly which the law conferred upon It. Th^ passed 
to the purpose and accomplished a restraint of trade ccmdemned I9 
the Shennao law.” 

[298] And again, at page 49 of 226 U. S., at page 16 of 
88 Sup. Ct. (67 L. Ed. 117) : 

“ Bights conferred by patents are indeed very definite and extensive ; 
but they do not give, any more than other rights, an universal license 
against positive prohibitions. The Sherman law is a limitation of 
rights, rights which may be pushed to evil consequences and therefwe 
restrained.” 

And as recently as January 20, 1918, the Supreme Court, 
in Virtue v. Creamery Package Manufacturing Co., 227 U. S. 
8, 33 Sup. Ct. 202, 67 L. Ed. 404, say : 

“ Of course, patents and patent rights cannot be made a cover for 
a violation of law. * * • But patents are not so used when the 
rights conferred upon them by law are only exercised.” 

Briefly, the Sherman Anti-Trust Act makes it unlawful to 
conspire in restraint of -interstate trade, or to monopolize or 
attempt to monopolize the same. The Supreme Court have 
described a conspiracy as a combination of two or more 
persons, by concerted action, to accomplish a criminal or 
unlawful purpose, or some purpose not unlawful in itself, 
by criminal or unlawful meank- The act does not expressly 
except articles infringing a patent, nor does it refer to such 
articles entering into interstate commerce and in actual com- 
petition with a patented article. 

It is lawful for a patentee to exclude such competition. 
The patent laws expressly provide that he may do so, and 
how he shall do it, and even if the combination or agreement 
complained of were to accomplish even a lawful thing, 
namely, the monopoly a patentee may have, still, under the 
definition of a conspiracy, that may not be attained by un- 
lawful means; and if those unlaw^l means are in fact in 
restraint of competitive business actually a part of interstate 
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oSaofDercp) tiien tbe patentee haa underti^n td accoipi^^ 
in a irfcmg way what he could do in a lawful way. 

. The intention of the defendants here, so far as it is dis- 
closed by counsel, is to ^ow by this evidence that all of these 
competing companies were infringers of the National Caidi 
Begister Cbmpany’s patents. If, indeed, they were, such a 
question can be tried only in the way the statutes have pro- 
vided, by an action for damages or in injunction proceedings. 
This is not the forum, in such a case as this, to try such a 
question. One reason is that the prosecution would have to 
prove to the satisfaction of the jury beyond a reasonable doubt 
that the competitive concerns were not infringers. Such a 
burden is never imposed in the trial of such an issue; on the 
contrary, the burden is upon the patentee to prove by ai pre- 
ponderance of the evidence that he has a valid patent and 
that an infringement of his patent exists. Even if, as a mat- 
ter of law and fact, the competing concerns are infringers, 
that ultimate fact cannot be ascertained until a court of 
equity, if an injunction is sought, or a court of law, if dam- 
ages only are sought, have determined — in the latter case with 
the assistance of a jury — ^that the patentee has proved by a 
preponderance of the evidence that his patent has been in- 
Mnged by the defendant. Until that is done the infringer 
may not ^ow that he is an infringer. He may think, and 
think honestly, that he is engaging in his particular [299] 
business as a matter of common right, and combat the pat- 
entee’s just claim with as pure motives as can control the 
action of the patentee. Consequently all courts having juris- 
diction, State or Federal, without regard to the patent laws, 
may enjoin acts by a patentee in restraint of the trade of 
the plaintiff, until the defendant, the patentee, establishes 
his right to exclude the plaintiff from trade which, until 
infri ng em ent is established, is recognized as being carried 
on of common right, no matter how much he may compete, 
and no matter how much the article or the business com- 
plained of may compete in the meantime with the patented 
article or the business through which it is put upon the mar- 
ket A patentee may properly warn the offending compet- 
ing manufacturer, and may call attention to his patent and 
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his daim of mfrmgmnent; but when he threatens suit: and 
does not brii^ it, or engages in acts of unfair oompetitioi^ a 
o(Mirt of equity will say to him: 

H<dd year hand ; if yon really have a patent, tf the eoii^ietitiTe 
eonowns of which yon complain are really Infringing yoor patent, 
take the method the patent law has glv«i you of eetabllsUng yonr 
monopoly by excluding your competitors, by enjoining them or seek- 
ing damages in the courts of the United States; otherwise, yon in- 
terfere with yonr competitors’ business at your peril. 

If the principle involved in the attitude of coufts of 
equity in such cases is correct— and it is well established — 
what becomes of the claim that the patentee is granted a 
monopoly by the patent laws? He has no monopoly. In 
such cases the question of infringement is not even an issue, 
and the court would not try it for the patentee if he should 
seek to make it an issue. Even after his patents are estab- 
lished by suits, and another claimed infringer than those 
against whom the adjudication has gone springs up, the 
patentee must try out the question with him as to whether 
or not he is an infringer; and even though it may eventu- 
ally turn out that he is an infringer, the patentee, upon his 
suit, will be enjoined iu the meantime from interfering with 
his business, however competitive. 

He who may be determined, in a proper suit, to be an 
infringer, may in the meantime exercise his common right 
of engaging in business in competition with the patentee; 
and if his business is interstate business, then the patentee, 
or others operating under his name, may not put such com- 
petitor out of business by unlawful means, whatever their 
right may be to prevent his intrusion upon the property 
the patentee has, by excluding the competitor fi^m the field 
which Congress says may bo his alone, if he takes the lawful 
steps provided for his protection. Until the patentee brings 
the suits and makes the field his own, there is no way under 
the patent laws, and the nature of the right given him, by 
which he can put his competitor engaged in interstate cohi- 
merce out of business. And if two or more persons, under 
whatever name or form or method, however subtly devi^d, 
wgree to accomplish by unlawful means that which ^tjy 
;^Edd accomplish in the way provided by law, then ^bh 
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oonduet, if directed egaiiot the buemew of the oompetitflarB 
and necessarily directiy affecting it, is a conspiracy agaimst 
traffej-and if that trade is interstate trade, it is an offense 
under the Sherman Anti-Trust Act. 

[ 800 ] The protection to the monopoly which the patentee 
may have is the right to bring suits, the result of which will 
establish his monopoly. This has been said in so many 
words. In Hawks v. Swett, 4 Hun. 146, 160, Judges Learned, 
Boardman, and Potter, in the Third Department of the 
General Term of the Supreme Court of New York, as exist- 
ing under the laws obtaining at the time, said — Judge 
Learned delivering the opinion of the court: 

“In order that we should not be misled by any false analogy, it 
should be noticed that letters patent for an Invention confer nothing 
except a right to bring actions, and thereby to prevent persons from 
doing what they might otherwise lawfully do." 

It is true that the point upon which the case turned was 
decided the other way in the Court of Appeals (66 N. Y. 
206), but the language quoted is not necessarily involved in 
the grounds given for the reversal of the judgment below. 
Presiding Judge Learned repeats the language on this sub- 
ject, used by him in Hawks v. Swett, in De Witt v. Elmira 
Mfg. Co.^ 5 Hun (N. Y.) 301, 303. In CeUvloid Mfg. Co. v. 
Goodyear., etc., Co., Fed. Cas. No. 2543, Hunt, Circuit Justice, 
cites Hawks v. Swett on the same question with approval. 

The doctrine asserted in this case for the first time, that 
the rights of the patentee are of such character that those 
operating under them may agree, in order to protect them, 
to engage in acts of unfair competition such as are charged 
in this case, and even to bum their competitor’s factory or 
destroy the competing — as they believe, infringing — ma- 
chines, by violence, whenever and wherever found, no matter 
how much it may affect commerce between the States, car- 
ried on by competitors, and be amenable therefor only to the 
police and to the criminal laws of the locality in which such 
acts were committed, I am unable to agree with. If a pat- 
entee has such power under tiie patent laws, and Congress 
under its authority to regulate commerce between the States 
is powerless to protect interstate commerce actually exist- 
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, Of coarse, acts of violence by agrato of the Natioaal Gash 
Begister Company upon agents of ita competitors are not 
immediately involved in the question under discusdon, - be- 
cause upon objection by the defendants to the introduction 
by the Government of testimony tending to show instances 
of fisticuffs between the agents of the National and the 
agents of competitors, the testimony was excluded from the 
consideration of the jury, for the reason, among others, 
that it might be difficult to determine who was immediately 
to blame for such occurrences, and it would be wandering 
from the issues to try incidental issues raised by charges of 
assault or assault and battery. There was, however, evi- 
dence tending to show that one of the National’s agents 
distributed small wires to other agents in his territory for 
the purpose of their surreptitious introduction into competi- 
tors’ cash registers, if the customer gave opportunity to the 
National’s agents for close examination of the competitors’ 
cash register in the customer’s possession. Aside from that 
(me instance, however, there has been no evidence tending to 
show actual violence to a competi [301] tor’s ca^ register in 
the possession of one of its customers. Therefore the argument 
of counsel for defendants goes further, with that one excep- 
ti(m, than the acts of unfair competition the evidence for 
the Government tends to prove. . But the principle is the 
same, whether the acts of unfair competition were acts of 
violence upon competitors’ cash registers themselves, or acts 
falling short of actual violence the evidence introduced by 
the Government tends to show; and counsel’s arguments 
have proceeded upon this basis. 

The power of Congress to regulate interstate commerce is 
complete and supreme. It is lawful to go into the cash regis- 
ter business. Any one may, as a matter of right, go into 
tiie cash register business, and make his products the sub- 
ject of interstate commerce, and may ccmtinue to do so until 
he is restrained by a court of equity. Upon the fact being 
estoMished that he is an infringer; and even after the e^b- 
Ij^Ament of such fact, he is amenable cmly to the (»urt i^- 
ing the injunction, or may be subject to the payment of dkm- 
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ages orprofitsj or both ; but he is figniadTely, «a ootlasr, 
to be brought in dead or alive, and his business oonfiscMied 
by a patentee who is imwilling or afraid to pursue hhn by 
lawful methods, and who would destroy his business j intei> 
state though it is, by unlawful means. 

The monopoly of which the Government complains, if it 
should be found to justly complain, is not that which a 
patentee has built up, however great, however wealthy, how- 
ever powerful, by the lawful means the patent laws give; 
but a monopoly of actual trade carried on by competitors 
actually as a part of interstate commerce, and which equity 
would protect the competitors in carrying on against unlaw- 
ful acts of those operating under patents, if they have them, 
who, by such acte, had grasped a part of the interstate trade 
in cash registers, which, but for such unlawful acts, would 
have belonged to such competitors as of lawful right, even 
though they were infringers, until at least the.fact of their 
infringement had been established by the only means given 
to a patentee by which he may lawfully exclude infringing 
competitors. 

The conclusion is that the question of the validity or char- 
acter or importance of the Bitty and Birch patent, or that 
the Lamson Cash Register Company infringed that patent, 
is not important, and is irrelevant, except in one aspect pre- 
sented by it. The charge is that the Lamson Cash Register 
Company, with others, was compelled to sell out to the 
National Cash Register Company and go out of business by 
reason of the acts of the defendants, or some of them, done 
under a conspiracy to do them, as described in the indict- 
ment. 

If the Lamson people went out of business for any other 
roason, then evidence to that effect would be admissible. If 
by reason of the suit brought against them by the National 
Cash Register Company they sold out, or if they had knowl- 
edge of ibe character of the Bitty and Birch patent and had 
knowledge or reason to believe that they were infringers, 
then the character and importance of that patent, and their 
toowledge of its character, or the advice they received on 
the sulbject, would be admissible as tending to show the vx- 
95826*—vol &— it 6 
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[tOS]lliereupoiiy after some colloquy, the court, address* 
ing oounset lor the defendants, said in substance 
*rif you can show that the Lamsou people knew the charact^ of 
the Bitty and Birch patent* were advised of it, knew they were in- 
frinaers, or reason to know, or were advised by their counsel that 
they were, or otherwise advised, then this testimony will be permitted 
to go to the Jury only for the purpose of its tendency to show the 
eiistence of other reasons Impelling the Lamson €k)mpany to go out 
of baldness than any of the acts complained of in the Indictment’* 

Thereupon, counsel not offering to show anything more 
than the machine itself, and that, if the .witness were per- 
mitted to answer, he would say he finds the invention cov- 
ered by the Bitty and Birch patent in the Lamson machine, 
the objection of the district attorney to the question was sus* 
tained. 


PATTERSON ET AL. o. UNITED STATES • 

(Oircutt Court of Appeals, Sixth Circuit March 13, 1915.) 

[222* Fed. Rep. 599.] 

Monopolies 31 — Cbihinal Prosecutions — Indictment — Construc- 
tion.— An indictment alleged that during the 20 years prior to the 
finding thereof many concerns had been engaged In the manufac* 
ture and sale of cash registers, a list of such concerns, so far as 
known to the grand jurors, belng'"thereln set out; that defendants, 
the officers and agents of the N. Company, conspired to restrain the 
interstate trade and commerce carried on by such concerns other 
than the N. Company by unfair means, which wrongfully and irre- 
sistibly excluded others from engaging in such trade and commerce ; 
that, intending to restrain the Intei^state commerce so carried on 
by such concerns and compel them either to go out of business or 
sell their business and instrumentalities for carrying it on to the 
N. Company, so that it could, as iu most cases it didr dlseontinue 

•For opinion of District Court overruling demurrer to indictment 
(201 Fed. 99T), see onfe, page 1. 

For cfpiniion on the patent question (205 Fed. 292), see mfe, 
pagn 45i. 

Petitfon for writ of certiorari denied (233 U. S., 035), June ii, 
1915, 
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and tlie VM: <mC siieh instniin^tiaitleeb an4 tlm^y 
ellmlBate oozofieUliofi, they conspired to accoinpUsh their objects 
by the means therein H^e^ed. ITeid, that it was not the into- 
tion of the Indictment to allege that each of the competitors of 
the N. Company named was in existence during the entire 20 years 
preceding the indictment, nor to disclose when any of them were in 
existence^ but only to allege that during such period there was no 
time when one or more of such competitors were not in existence." 

[Ed. Note. — ^For other cases, see Monopolies, Cent. Dig. § 20 ; Dec. 
Dig. 31.] 

Monopolies 81 — Cbiminal Prosecutions — Indictment — Construc- 
tion.— An indictment alleged that many concerns had been engaged 
in the manufacture and sale of cash registers, a list of which, so 
far as known, was therein set out; that certain officers and agmits 
of the N. Company had conspired in restraint of the interstate 
trade and commerce carried on by the several concerns therein- 
before named other than the N. Company; and that, intending to 
restrict and restrain the interstate commerce so carried on by ** said 
concerns,** and to compel them to go out of business or sell their 
business and instrumentalities to the N. Company they had con- 
spired to accomplish the object specified by the means therein set 
out, alleged to have been directed against **said concerns,’* ’’such 
concerns,” etc. Held, that the indictment did not charge a general 
conspiracy against all competitors, but only a conspiracy against 
those therein named. 

[Ed. Note. — ^For other cases, see Monopolies, Cent. Dig. i 20; 
Dec. Dig. 81.] 

Indictment and Information 125 — Duplicity — Indictments for 
Conspiracy. — ^Though such indictment charged only a conspiracy 
against the competitors therein named, and though it did not allege 
that all of such competitors were in existence during all of the 
time to which it referred, it was not duplicitous as charging a 
separate conspiracy against each competitor, as its underlying 
thought was that there was a generic conspiracy against all com- 
petitors, which took specific direction against those named as they 
came into existence, and continued against them as long as they 
remained in existence, and therefore it charged a single conspiracy. 

[Ed. Note.— For other cases, see Indictment and Information, 
Cent Dig. tt 334-400; Dec. Dig. 125.] 

Monopolies 31 — Oriminal Prosecutions — ^Indictment — Certainty. — 
Though under such indictment a conviction could be had only in 
so far as the conspiracy charged existed within the period of limita- 
tion and [<3001 as to the competitors in existence within such 
period, the allegations as to its prior existence and its existence 
against competitors who had ceased to exist more than three years 

" Syllabus copyrighted, 1915, by West Pubiishing Company. 
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before the lliidingr of the Indlcttnent being merely deeerlptlvi^' 4t 
was not void for uncertainty for failure to allege which of me com- 
petttom were In existence within the three years. 

[Bd. Note.-— For other cases, see Monopolies, Cent. Dig. I 20; 
Dec. Dig. 81.] 

Moiropouss 31 — Gbiminal Pbosecutions — Indictment — Surri- 
ciENCT.— An Indictment for conspiring to restrain the Interstate 
commerce of defendants* competitors in cash registers alleged, con- 
cerning the competitors therein named, that they had sold the 
greater portion of the cash registers manufactured by them to users 
and dealers whose several places of business were situated in States 
other than those wherein the cash registers were manufactured by 
such concerns, respectively, and had consigned for sale other cash 
registers to dealers and to their own agents in such other States; 
that they had been shipping such cash registers to such users, 
dealers, and agents in such other States; and that in doing so each 
of such competitors had been engaged in trade and commerce among 
the several States. Held, that this sufficiently showed that the trade 
and commerce In which defendants* competitors were engaged was 
interstate. 

£Bd. Note. — ^For other cases, see Monopolies, Gent. Dig. i 20 ; Dec. 
Dig. 81.] 

MoNOrOIJBB 12 — StATUTOBT PBOVISIONS — CONSFIBACIES Fobbiddbn. — 
Act July 2, 1800, c. 647, I 1, 26 Stat. 200 (Comp. St. 1013, I 8820), 
declaring Illegal every contract, combination In the form of trust or 
otherwise, or conspiracy In restraint of trade or commerce among 
the several States or with foreign nations covers only contracts, 
combinations, and conspiracies which are unreasonably in restraint 
of Interstate trade or commerce, though possibly every conspiracy is 
unreasonably in restraint thereof, on the theory that there can be 
no reasonable conspiracy, or conspiracy to do a reasonable thing. 

[Ed. Note. — For other cases, see Monopolies, Gent. Dig. § 10 ; Dec. 
Dig. 12.] 

Monopoijes 12-<Statutobt Pbovisions—Gonspibacies Fobbidden.— 
Act July 2, 1890, I I, relative to combinations and conspiracies in 
restraint of interstate commerce, includes conspiracies between com- 
petitors, or between the officers and agents of one competitor, on its 
behalf, against another competitor, and also includes conspiracies 
between any persons against any other person. 

[Ed. Note.— For other cases see Monopolies, Gent. Dig. 1 10 ; Dec. 
Dig. 12.1 

MoNOPOUEB 12 — STATUTOBT PbOVISIONS— CONSPIBACIXS FOBhiDDEN. — 
To bring a conspiracy within act July 2, 1880, § 1, it is not essential 
that Its execution be of any benefit to the conspiratbrs ; it being 
sufficient that it will be in restraint of another's interstate trade or 
comineree. 

[Ed. Note.— For other cases see Monopolies, Gent Dig. 1 10; Dec. 
Dig. 12.1 
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Undar act July 2» 1890, I 1, relative to conspiracies in restraint of 
interstate commerce, the extent of the interstate trade or commerce 
conspired against la Immaterial, and a conspiracy between the officers 
and agents of one competitor on its behalf to restrain a single inter- 
state sale or shipment by another competitor is covered by it. 

[Bd. Note.-— For other cases, see Monopolies, Cent. Dig. if 12, 18 ; 
Dec. Dig. 16, 17.] 

[601] Monopolies 17 — STATirroBT Provisions — Construction — 

Monopouzs.” — ^Within act July 2, 1890, c. 647, f 2, 26 Stat. 209 
(Comp. St. 1913, I 8821), making It illegal to monopolize, attempt 
to monopolize, or combine or conspire to monopolize, any part of 
tile trade of commerce among the several States, there can be no 
monopolizing in making a single interstate sale, or a great number 
of t such sales, eyen though wrongful means are used In making 
them, and a wrong of some other nature is done competitors, since 
< to ** monopolize ’* in a legal and accurate sense is to exclude otiier 
persons, though not necessarily all persons, and there can be no 
monopolizing with respect to a sale which in the nature of things 
can be made by but one competitor, and In which there can be no 
common occupation. 

[Bd. Note. — ^For other cases, see Monopolies, Cent. Dig. i 13 ; Dec. 
Dig. 17.] 

Monopouxb 18 — Statutory Provisions — Construction. — monopo- 
lizing of interstate trade and commerce by efficiency In producing 
and marketing a better and cheaper article than anyone else Is 
not within act July 2, 1890, I 2. 

[Ed. Note. — For other cases, see Monopolies, Dec. Dig. 13.] 
Monopolies 12 — Statutory Provisions — Construction. — combina- 
tion of competitors, accompanied by an exclusion of outsiders from 
Interstate trade and commerce, or the exclusion by a competitor, 
or its officers and agents on its behalf, of other competitors, by 
the use of wrongful means, constitutes a monopolizing of such 
conunerce within act July 2, 1890, 1 2. 

[Bd. Note. — For other cases, see Monopolies, Cent. Dig. 1 10; Dec. 
Dig. 12.] 

Monopolies 17^ — Statutory Provisions — Construction. — While but 
one competitor can make a sale, and though there can be no mo- 
nopolizing within act July 2, 1890, I 2, In making a single Inter- 
state sale, or a great number of sales, though wrongful means are 
used in making them, one competitor monopolizes interstate trade 
and commerce by exdudlng all or substantially all other com- 
petitors from the free opportunity of approaching each and every 
prospective purchaser on equal terms, or by driving them from the 
.< field of freely offering their goods, so as to have that field to him- 
self. 

[Bd. Note.— For other cases, see Monopolies, Cent. Dig. i 13; 
Dec. Dig. 17.] 
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problbfting the monopolizing of any part of the tratle or eommerce 
among the several States, **any part of intestate trade or eom- 
merce ’* embraces the Interstate trade or commerce of all prospec- 
tive purchasers of a particular commodity in the United States, or 
in some particular portion thereof, but excludes the interstate trade 
or commerce of a particular prospective purchaser of a particular 
commodity. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. I 13; 
Dec. Dig. 17.1 

INDICTMSNT AND iNFCttMATION 125---DUPLICITT---M0N0P0L1BS — “ Mo- 

KOPOLizBD.”— An indictment in the first count charged a conspiracy 
by the officers and agents of the N. Company in restraint of the in- 
terstate commerce of its competitors therein named in the cash reg- 
ister business during 20 years, and alleged that during such period 
the N. Company had done from approximately 80 per cent eaiiy in 
the period to approximately 90 per cent at the latter end thereof, of 
the business of manufacturing cash [602] registers, and that such 
officers and agents had conspired to accomplish their objects by the 
unlawful means therein specified. The second count charged that 
such officers and agents under the circumstances and by the means 
set forth in the first count had, by drawing to the N. Company, 
monopolized a part of the trade which otherwise would have been 
secured or retained by its competitors, and It made a part thereof the 
allegations of the first count descriptive of such trade and com- 
merce, the concerns engaged therein, the means employed, and the 
knowledge, intent, and acts of the defendants. Held, that, while 
"monopolized,” in the light of the context, meant “secured,” the 
indictment charged defendants with monopolizing interstate com- 
merce in cash registers, and not merely with monopolizing a part of 
such Interstate commerce, and hence charged but a single offense, 
and was not duplititious, as the offense of “ monopolizing ” consists, 
not only in obtaining or securing a monopoly by wrongful acts, but 
In holding and maintaining it by such acts, and it appeared from 
the indictment that the N. Company had a practical mmiopoly/ and 
that the wrongful means specified were employed to maintain and 
hold such monopoly. 

[Ed. Note. — For other cases, see Indictment and Information, 
Cent. Dig. I§ 834-400; Dec. Dig. 125.] 

Indictmbmt and Information 59 — Sufficienoy of AccuBAnoH.-^An 
offense intended to be charged in an indictment need not be> charged 
expressly in general terms ; it being eufficieiit If the iMts alleged^ if 
true, show the comintssion of the offense. 

[fid. Note.— For other eases, see Indictment and InforsMotlon, 
Cent Dig. §1 180, 181; Dec. Dig. 69.] 
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caiaiaem.of >l|ia K Gmimy’s oompetltora aUaged that during 20 
years iiian> concerns had been engaged in a partlc^r business, a 
ijist of auch toonoerns, so far as known, being therein set out, with- 
^nut, however, alleging that all of the condertm named were in bus!- 
;ne8s during tlie entire 20 years, or alleging when any of them were 
so engaged to business, a count charging the defendants with mo- 
nopolizing the trade which, but for their wron^ul acts, would have 
been secured or retained by the concerns ** mentioned *’ in the first 
count as having carried on business during the three-year period 
of limitation, and another count alleging that such defendants, hav- 
< Ing drawn to the N. Company by the means “ mentioned *’ In the 
.first, count that part of the interstate trade in cash registers which 
otherwise would have been secured or retained by the concerns 
mentioned in the first count as having carried on business before the 
period of three years, continued to hold and carry on its Interstate 
business augmented by such wrongful means, and thereby monopo- 
lized interstate trade in cash registers, were void for uncertainty ; 
the first count having ** mentioned ” no concerns as carrying on 
business within three years or before three years. 

[FA, Note. — ^For other cases, see MonoiK>lles, Cent Dig. t 20 ; 
Dec. Dig. 31.] 

Monopolies 20, 31 — Cbiminal Pbosscutions — Suiticiency or Inxuct- 
iCENT* — patentee and its officers and agents were not guilty of 
monopolizing interstate trade and commerce in cash registers, in 
holding such trade and commerce after securing it by wrongful 
means, if such trade and commerce was covered by its patents ; and 
hence, where an imlictment charging that the officers and agents of 
the patentee, having by wrongful means drawn to the patentee 
interstate trade and commerce which its oorapetitors would other- 
wise have secured, continued to hold, conduct, and carry on its 
Interstate business augmented by such wrongful means, and there- 
by monopolized interstate trade and commerce in cash registers, 
was de- [608] fective, where, though it showed that some at least 
of tlie patentee’s patents had not expired, it did not allege that the 
trade aud commerce so secured and held was not covered by those 
patents. 

[Ed. Notes.<-^For other cases, see Monopolies, Cent. Dig* f§ 19, 20; 
Dec. Dig. 29, 31.1 

MpEoeoLpes 29, 31 — Statutoby Pbovibions--Oon8tbuction.— A party 
monopolizing interstate commerce by employing wrongful means 
to drive its competitors from the field does not continue to monc^- 
, IJze jHpch commerce, with act July 2, 1390, 1 by holdtog ithe busi- 
nesa so secured after Its competitors have ceased to compete ; and 
hence , todktment icillmrging a monopoUztog within the period of 
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' Wrongful means was Insufficient, where It did not allege the doing 
anything to maintain and hold the monopoly during such period. 
[Ed. Note. — ^For other cases, see Monopolies, Cent Dig; K 19, 20; 
Dec. Dig. 20, 31.1 • 

InmCTlCBNT AND iNSOSlCAtlON 09 ~^AlLBGATIONS AS TO VCNTjn— REF- 

^ ESKNCB TO OTBrai COUNTS. — ^Where the first count in an indictment 
charged a conspiracy to restrain the interstate commerce of de- 
fendants* competitors, another count, alleging that defendants, hav- 
ing by the means and under the circumstances and conditions de- 
scribed in the first count drawn to their company a part of the inter- 
state commerce in cash registers which otherwise would have been 
secured or retained by its competitors, continued to carry on the 
interstate business of their company so augmented, and thereby 
monopolised interstate commerce in cash registers, did not make 
the allegations of the first count as to venue a part thereof. 

[Ed. Note. — ^For other cases, see Indictment and Information, 
Cent. Dig. I§ 270, 270}; Dec. Dig. 09.] 

ChniczNAL Law 101 — ^Vbnub — Statutobt Pbovisions. — Judicial Code 
(act March 8, 1911, c. 231) I 100, 86 Stat. 1121 (Comp, St 1918, 
I 1087), dividing the Southern District of Ohio into two divisions 
and providing that certain terms of the district court for the West- 
ern Division shall be held at Cincinnati and certain terms for the 
Eastern Division at Columbus, and that terms for the Southern Dis- 
trict shall be held at Dayton on dates specified, that prosecutions 
for crimes and offenses committed in any part of the district shall 
be cognizable at the terms held at Dayton, and that all suits within 
either division may be Instituted, tried, and determined at such 
terms, does not require that prosecutions shall be instituted at Day- 
• ton, nor that prosecutions instituted at Cincinnati or Columbus shall 
be transferred to Dayton for trial, and on a trial of the officers 
and agents of the N. Company, having its plant and principal office 
at Dayton, where a number of the defendants resided, it was not 
error to refuse to transfer the case from Cincinnati to Dayton for 
trial. 

[Ed. Note. — ^For other cases, see Criminal I^aw, Cent. Dig. §f 199- 
205; Dec. Dig. 101.] 

OuHiNAL Law 149— Liicitation of Pbosecutions — Conspibacies. — 
Under an indictment charging the officers and agents of the N. Com- 
pany with conspiring to restrain the interstate business of the N. 
Company’s competitors, which proceeded on the theory that there 
was a generic conspiracy extending over 20 years against all competi- 
tors, which as the various competitors named in the indictment 
came into existence was directed against them specifically^ a con- 
victMlii Cbtild be had only for conspiring in restraint of the trade 
or of such of the competitors named in the indictment as 

w^^ existence during the three years prior to the finding of the 
in$|tment« and there could be no conviction for conspiring against 
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: tbe conq^etltors who iseased to exist more [ 004 ] than three years 
prior to the finding of the indictment, or f mr the generic conspiracy 
so for as it existed prior to the three years. 

[Ed« Note. — ^For other cases, see Criminal Law, Cent Dig. fl 273^ 
275; DckJ. Dig. 149.] 

Monopolies 81-^btminal Pbosbcutions — ^Evidence. — On a trial of 
the officers and agents of the N. Company for conspiring to restrain 
the interstate trade of the A. Company by making to such com- 
pany and purchasers and prospective purchasers from it threats of 
infringement suits and by other means, the fact that the N. Com- 
pany was successful In the lower court in a suit for Infringement 
was at least prima facie evidence of probable cause, though the de- 
cree was reversed on appeal. 

[Ed. Note. — ^Por other cases, see Monopolies, Cent. Dig. I 20 ; Dec. 
Dig. 3L] 

Monopolies 31 — Criminal Prosecutions — Evidence. — On such trial 
the mere fact that there was a conspiracy or Joint purpose on the 
part of the defendants to restrain the trade of competitors of the 
H. Company, which ceased to exist before the A. Company was organ- 
ized, by the use of certain unlawful means, was no evidence that 
they had such joint purpose as to the A. Company, when during the 
five years of its existence preceding the indictment there was no 
manifestation of such purpose. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. I 20 ; Dec. 
Dig. 31.] 

Monopolies 31 — Criminal Prosecutions — ^Evidence. — ^Though under 
an indictment charging the officers and agents of the N. Company 
with conspiring to restrain the interstate business of such com- 
pany’s competitors, which proceetled on the theory that there was a 
generic conspiracy against all competitors extending over a period 
of 20 years, which as the various competitors named in the indict- 
ment came into existence was directed against them, there was 
evidence to make a question for the jury as to a conspiracy within 
the period of limitations only as against the A. Company, r nd only 
with respect to certain of the means of accomplishing the oi)Jects 
of the conspiracy set forth in the indictment, evidence that the de- 
fendants were parties to a generic conspiracy of the character men- 
tioned, and that they conspired In restraint of competitors named 
who ceased to exist before the A. Company was organized, by the 
use of means other than those shown to have been employed against 
the A. Company within the period of limitations, was admissible as 

' blearing on the question whether there was a conspiracy against the 
A. Company when it came into existence, which continued into the 
period- of limitations. 

[Ed. Note. — For other cases, see Monopolies, Cent Dig. S 20; Dec. 
Dig. 31] ' 

MoNo^LidES 81^ — Criminal Prosecutions— Evidence. — ^Where such 
Indictment alleged that to Accomplish the objects of the con- 
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spilttqr defetidiui^ induced, liJred, and bribed empleyda nf tibe N. 
CSoiBiMiny’a competitors to disclose the secrets of sudi competitors’ 
business, and hired and bribed employes of carriers, etc., to disdose 
the secrets of their employers relative to the transportation of cash 
registers for such competitors, and instructed and required the N. 
Company’s sales agents to ascertain and report all facts pertaining 
to the business of such competitors, though these acts were not cal- 
culated in themselves to restrain the trade or commerce of any coni- 
petitor, their sole function being to enable defendants to use other 
means calculated to restrain such trade, evidence to show that the 
conspiracy included such means was admissible, and to be consid- 
ered by the Jury as hearing on the further question [605] whether 
the conspiracy also included effective means of restraining anch 
trade and commerce. 

[Gd. Note. — ^For other cases, see Monopolies, Cent. Dig. I 20; 
Dec. Dig. 31.] 

CanfiNij;. Law 150 — ^Limitation of Pbosbcijtions — CoNSPiBAcr.” — 
Where a conspiracy was in existence more than three years prior 
to the finding of the indictment, and continued into such period of 
limitation, it was not absolutely essential to support a conviction 
therefor that anything should be done in furtherance of the con- 
spiracy within the three years, since a conspiracy is not merely an 
agreement to do an unlawful thing, or a lawful thing by unlawful 
means, but is Initiated by the agreement, and, accurately defined, 
is a partnership in criminal purposes brought about by an agree- 
ment, and so long as the partnership continues the conspiracy con- 
tinues, whether anything is done in furtherance of it or not. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 274, 
275; Dec. Dig. 150. 

For other definitions, see Words and Phrases, First and Second 
Series, Conspiracy.] 

Monopolies 29 — Cbiminal Consfibapies — Patents. — ^Those ofllcers 
and agents of a company manufacturing and selling cash registers 
having nothing to do with competition, as, for Instance, those in 
the manufacturing department, could not be said to be parties to 
a conspiracy on the part of its ollicers and agents to restrain and 
destroy the interstate trade of its competitors. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. I 19; 
Dec. Dig. 29.] 

Conspiracies 40 — Criminal Offenses — Parties, — It was not suffi- 
cient to make persons parties to a conq;iiracy that they knew of it. 
or acquiesced in it, if they did not by word or deed become a party 
to it. 

[Ed. Note. — ^For other cases, see Conspiracy, Cent. Dig. tl 78, 
75-78; Dec. Dig. 40. J 

Monopolies 31-~Cbiminal Prosecutions — Evidence. — On a trial for 
ccmspiitog in restraint of Interstate commerce, evidence hM fbo 
mi^^e a question for the jury as to whether tlwe was a cciMpjlgaey 
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. a9ttit« of a corporation as had to do with comp^ticm to restrain 
and -destroy the interstate trade of such company’s competitors, 
whether such conspiracy was by the use of certain of the means 
gpedfled in the indictment directed against the A. Company when 
it came into existence, and whether the conspira^ continued 
against it: into the period of three years preceding the finding of the 
Indictment. 

[Ed. Note. — ^For other cases, see Monopolies, Cent. Dig. I 20; 
Dec. Dig. 81.] 

Obii£imal Law 1158 — ^Review — Questions or Fact. — It Is not the 
province of an appellate court to weigh the evidence. 

[Ed. Note. — ^For other cases, see Criminal Iaiw, Cent. Dig. §1 
3061-3066, 8070, 3071, 8074; Dec. Dig. 1158.] 

Monopolies 31 — Cbisiinal Prosecutions — ^Evidence. — ^Where there 
was substantial evidence that the officers and agents of the N. Com- 
pany were in a conspiracy to restrain the Interstate trade of a 
competitor by causing certain wrongful acts to be done, and the 
question was whether such conspiracy had continued into the period 
of three years preceding the indictment, evidence as to the doing 
of such acts within such period in the regular course of the busi- 
ness of the N. Company by sales agents and salesmen of that com- 
pany who were under the direct sui)ervisioii of certain of the parties 
to the conspiracy was not [600] inadmissible on the ground that 
the defendants were not shown to have had any connection there- 
with; It being for the jury to determine whether these acts were 
accounted for by the continued existence of the conspiracy, and this 
was not the drawing of one inference from another. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. S 20; 
Dec. Dig. 81.] 

Monopolies 31 — Criminal Prosecutions — Evidence. — On the trial of 
the officers and agents of the N. Company for conspiring in re- 
straint of the interstate trade of the A. Company, competing with 
the N. Company in the sale of cash registers, there was evidence 
that a machine sold by the A. Company was out of order, that the 
agent of that company made repeated attempts to fix it, and that 
after lie quit the employ of that company a piece of the mechanism 
was found to be bent, and it was the Government’s position that the 
agent bent it at the instance of the N. Company, ifeld, tliat evi- 
dence, that when he left the employ of the A. Company several 
months afterwards he entered the employ of the N. Company, and 
that a few weeks before he did so one of the N. bompany^s com- 
petition men was seen in his store, did not sufflelently connect the 
N. Company with the defective condition of the machine to render 
this evidence admissible. 

[Ed. For other cases, see Monopolies, Cent Dig. • 20; 

Dec. Dig. 3L] 



SyUabUt. 

MaNqeoosa 81*--CS]iiinv^ PBosi»UTtoN^ tfie Mtt of 

tli0 officers and agents of the N. Ck>mpany for conspiring in restraint 
of the interstate trade of their competitors, evidence thst a sales- 
man of the N. Company attempted to induce a dealer who bought 
cash registers from a competitor and resold them to discontinue the 
business by threats of interference, and evidence of a similar trans- 
action more than three years prior to the indictment, did not make 
a question for the Jury as to a conspiracy with respect to the busi- 
ness of that competitor. 

[Bd. Note. — ^For other cases, see Monopolies, Gent. Dig. § 20; 
Dec. Dig. 81.] 

Monopolies 31 — Criminai. Pbosegutions — ^Evidence. — On a trial of 
the officers and agents of the N. Company under an indictment 
charging a conspiracy in restraint of the interstate trade of the 
N. Company's competitors, directed against the various competitors 
as they came into existence, on which it was claimed that the con- 
spiracy had existed within the period of limitations as against the 
A. Company, evidence as to acts directed against other competi- 
tors within the three years, but not sufficiently tending to establish 
a conspiracy against them to make a question for the Jury, did not 
tend to establish a conspiracy against the A. Company, and should 
not have been admitted. 

[Ed. Note. — ^For other cases, see Monopolies, Cent Dig. i 20; 
Dec. Dig. 31.] 

Monopolies 81— Criminal Prosecutions — ^Evidence. — On such trial, 
though there was a question for the Jury only as to the conspiracy 
charged within the period' of limitations as against the A. Com- 
pany, evidence as to acts directed against other competitors tending 
to show a generic conspiracy against all competitors, and bearing 
on its fixed and absolute character and on its nature otherwise, 
was admissible, though relating in some instances to matters 
occurring in the early part of thev^ years during which the con- 
spiracy was claimed to have existed. 

[Ed. Note. — ^For other cases, see Monopolies, Cent. Dig. I 20; 
Dec. Dig. 31.] 

Monopolies 31 — Criminal Prosecutions — ^Evidence. — ^Under an in- 
dictment charging a generic conspiracy on the part of the officers 
and agents of the N. Company engaged in manufacturing and 
[607] selling cash registers, in restraint of the interstate trade of 
all competitors of the N. Company, sought to be carried out by the 
means therein specified, though the only question for the Jury under 
the evidence was whether such conspiracy within the period of 
limitations was directed against the A. Company by tiie use of cer- 
tain of the means specified, evidence as to the use of other means 
not specified in the indictment against other competitors, who 
to exist before the competitor in question was organized, 
pMI admissible to establish that the generic conspiracy was to dse 
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' arety possible wrongful meaxis that might be effective in patting nn 
to competition. 

(Bd. Koto. — ^For other cases, see Monopolies, Gent Dig. I 20; 
Dec. Dig. 81.] 

Monopoues 31 — Gbiicinal PBosEcxmoNB — ^Evidence. On such trial, 
evidence as to the purchase by the N. Gompany of the business of 
other competitors prior to the organization of the A. Gompany, 
and how such purchases came about, and the contracts of purchase, 
were admissible as tending to establish a conspiracy to compel 
competitors to sell out to the N. Company by the use of any 
effective wrongful means, and thereby to establish a specific con- 
spiracy against the A. Gompany to restrain its trade and com- 
merce by other means, if not to compel it to sell out to the N. 
Company, though at the time of the purchase of the business of 
such competitors suits for patent infringement were pending 
against most of them, the evidence tending to show that the suits 
were not brought in good faith, and that in some of the cases the 
use of other wrongful means, and not the bringing of the suit, 
was the real cause of the competitors selling out, and it also ap- 
pearing that the contracts of purchase prohibited them from en- 
gaging in the same business for 20 or 25 years, except in certain 
States where the business was not large. 

[Kd. Note. — For other cases, see Monopolies, Cent. Dig. § 20; 
Dec. Dig. SI.] 

Monopolies 31 — Obiminal Pbosecutions — ^Evidence. — On such trial 
contracts with dealers in cash registers, who were mainly dealers 
in second-hand registers, eliminating them from the cash-register 
field, was admissible as evidencing a purpose to acquire complete 
control of the business in second-hand cash registers of the N. Com- 
pany’s make, and to show a generic conspiracy and its Character, 
though they were not referred to in the indictment. 

[Ed. Note. — For other cases, see Monopolies, C5nt. Dig. § 20 ; Dec. 
Dig. 31.] 

Criminal Law 605-^Rx8ebvation of Qbounds of Review — Objec- 
tions AND Exceptions. — On the trial of the officers and agents of 
the N. Company for conspiracy, though an objection to alleged min- 
utes, of the proceedings of conventions of the district managers of 
such company, on the ground that they were hearsay, raised the 
objection that before the minutes were read their accuracy should 
be guaranteed by the persons who made them, or by others who 
were present at the conventions, the objection should have been 
more specific, as such guaranty might have been furnished, and no 
error was committed in admitting the minutes over the objection 
made. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. 8§ 
1688-1688; Dec. Dig. 695.] 

Monopolies 81 — Statutory Provisions — Conspiracibs Prohibited. — 
Under act July 2, 1890, 11, prohibiting conspiracies in restraint of 
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trade or oemmerce among! fbe eereral States, a patentee^ Its ofllcers, 
and agents may not conspire in restraint of the interstate trade or 
commerce of a competitor in the articlea corered by its patent, 
though the competitor’s business is an infringement of its patent; 
and henee» on the trial of the oflicers and agents of a company for 
conspiring in restraint of the [608] interstate trade of a competitor, 
evidence that such company held patents covering the machines 
made and sold by the competitor was not admissible. 

[Bid. Note. — For other cases, see Monopolies, Gent. Dig. I 20; Dec. 
Dig. 31.] 

Patents 191 — ^Rights or Patentee. — patentee has the comniondaw 
right to make, use, or sell the article patented, and the statutory 
right to exclude or prevent others from making, using, or selling it 
and to have others refrain therefrom. 

[Ed. Note.— -For other cases, see Patents, Cent. Dig. i 268; Dec. 
Dig. 191.] 

Monopolies 81 — Ckiminal Pbosecutions — ^Evidence. — On a trial of 
the oflicers and agents of the N. Company under an indictment 
charging them with conspiring in restraint of the Interstate trade 
of the N. Company ’s competitors, by the use of various wrongful 
means, under which there was a question for the jury as to whether 
such conspiracy within the period of limitations was directed 
against the A, Company by the use of certain of such means other 
than the bringing in bad faith of patent infringement suits, and 
evidence was admitted as bearing on the existence of a generic 
conspiracy against all competitors as to the bringing of such suits 
against competitors other than the A. Company to compel them to 
sell out or quit the business, which suits were terminated without a 
decision of the question of infringement by sales of the competitors’ 
business to the N. Company, evidence that the N. Company held 
valid patents covering the business of such competitors was admis- 
sible, since, if th^e was real cause^for bringing the suits, they were 
not brought in bad faith. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 20; Dec. 
Dig. 31.] 

Monopolies 31 — Cbiminal Pbosecutions — Evidence. — On such trial, 
evidence as to competitive tactics and aggressions on the part of the 
N. Company’s competitors was admissible, as tending to show that 
the conspiracy against them was due to provocation, and that, there 
having been no provocation on tlie part of the A. Company, the con- 
spiracy was never directed against it. 

[Ed. Note.— For other cases see Monopolies, Cent. Dig. I 26; Dec. 
Dig. 31.] 

Cbiminal Law 363 — Res Gest^ — Letters. — On the trial of the oflicers 
and agimts of the N. Onnpany for conspiring in restraint of the 
iiiterstate trade of the N. Company’s competitors, where a letter 
by such company’s vice president and manager to distPlct 
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niaingm nbtrat the tine/ « qao warranto proceedtng; was fnstltoitod 
agatiurt tl» oonpany for vtolating tbe anti-trust laws of a Staton In 
wMeh he stated that it. was the pellcy of the company in no case to 
permit agents to misrepresent cash registers manufactured by other 
oomfNHiies, or to induce any purchaser of a cash register made by 
any other company to break his contract, was in evidence, defend- 
auto should have been permitted to introduce as a part of the res 
gestae the answers thereto by certain district managers, stating that 
such policy had been pursued in their districts 

(Ed. Note. — For other cases, see Criminal I^aw, Cent. Dig. § 804 ; 
Dec. Dig. 308.] 

Okxinal Law 772 — Instructions — ^Limitations. — On a trial under 
an indictment charging a conspiracy extending over a great many 
years against competitors of the N. Company, and directed against 
the various competitors of such company as they came into existence, 
though the court charged that defendants could not be found guilty 
unless they had conspired within thr^ years prior to the indictment, 
defendants ■ were entitled to specific instructions that they [003] 
could not be found guilty for conspiring against competitors who 
ceased to exist before the period of limitations. * 

[Ed. Note. — For other cases, see Crimnal Law, Cent. Dig. f § 1812- 
1814, 1816, 1817; Dec. Dig. 772.] 

Cbxminal Law 814, 1172— Questions fob Jury— Failure of Proof. — 
On a trial for conspiring in restraint of the interstate trade of com- 
petitors of a company by the use of various means specified in the 
indictment, it was reversible error to submit to the jury the ques- 
tion whether the conspiracy included means of which there was no 
evidence. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. 
§§1821, 1833, 1839, 1860. 1865, 1883, 1890, 1924, 1979-1985. 1987. 
3128, 3154-3157, 3159-3163, 3169; Dec. Dig. 814. 1172.] 

Monopolies 17 — Conspiracies in Restraint of Trade — Unlawful 
Acts. — It was not unlawful for the officers and agents of a com- 
pany manufacturing and selling cash registers to compare by com- 
parative demonstrations or otherwise competitive cash registers with 
their cash registers, for the purpose of demonstrating the sui)eriority 
of their register, and ther^y induce prospective purchasers to 
buy it. 

[Ed. Note. — ^For other cases, see Monopolies, Cent. Dig. I 18 ; Dec. 
Dig. 17.1 

Mouqpolibs 17 — Conbpibacies in Restbaznt of Tbadb— Unlawful 
Acts. — ^It was unlawful for the officers and agents of the N. Com- 
pany, engaged in manufacturing and selling cash registers, to sell 
or offer and try to sell the N. Company's cash registers to persons 
who had! bought and owned competing cash registers, if this Involved 
the purdiaser breaking his contract with the competitor in any par- 
tfcoloF, or was done for the purpose of driving the ooxiq;>etitor from 
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the flOM ; and on a trial for comq^irlng In restraint of the Interstate 
itrade of oompetitors, an instruction that it was not unlawful for 
sudi officers and agents to sell or offer and try to seli cash registers 
to persons vfho owned competing re^dsters in exchange at such 
price as was satisfactory to the parties needed qualification, and 
was properly refused. 

[Ed. Note. — ^For other cases see Monopolies, Cent. Dig. I 18;*Dec. 
Dig. IT.] 

Monopolies 17 — Conspibacies in Restbaint of Trade — ^Unlawful 
Acts.— Whether It was unlawful for the officers and agents of the 
N. Company, engaged in manufacturing and selling cash registers, 
to require the agents of that company to report the names of persons 
who had purchased cash registers from competitors, or to secure 
samples of machines put on the market from competitors, depended 
on the manner in which the information or samples were obtained 
or secured ; and on a trial for conspiring in restraint of the interstate 
trade and commerce of competitors of the N. Company, an instruc- 
tion that it was not unlawful to so require was too broad, and was 
properly refused. 

• [Ed. Note.— For other cases see Monopolies, Cent. Dig. i 18; Dec. 
Dig. 17.] 

In Error to the District Court of the United States for 
the Western Division of the Southern District of Ohio; 
Howard C. Hollister, Judge. 

John H. Patterson and others were convicted of offenses, 
and they bring error. Beversed and remanded. 

For opinion on demurrer to indictment, see 201 Fed. 697. 
See, also, 205 Fed. 292. 

This is a criminal prosecution under act July 2, 1890, 26 
Stat. 209, c. 647. The indictment was found February 22, 
1912, and contains three counts. The [010] offense which 
the first charges is that of engaging in a conspiracy in re- 
straint of interstate trade and commerce under the first sec- 
tion of the act, and that which each of the other two charges 
is monopolizing a part of such trade and commerce under ^e 
second section. The defendants were 80 in number. Each^ 
for many years, had been connected with the National Gash 
Register Company, a corporation engaged in the business of 
manufacturing and selling cash registers, with its principal 
place of business at Dayton, Ohio, within the district of the 
lowet^ court, in the capacity of an officer or agent. All but 
four were so connected when the indictment was found ; those 
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four ceased their connection, three in 191Q a|id ona ja 1911; 
sad four of them had been connected for at least ^ years 
continudusly prior to its finding. The conspiracy with whi<^ 
they were charged was directed against cmnpetitors of that 
conipany, and the monopolizing was the ezdusion of its 
competitors from such trade and commerce for its benefit. 
Trial was had, and aU the defendants save one were found 
guilty under each count. Motion for new trial was sustained 
as to one, and the indictment was noUied as to him. Sentence 
as to another was deferred because of sickness, and pro- 
nounced as to the other 27, who are the plaintiffs in error 
herein. The sentence of one, John H. Patterson, president, 
was a fine of $5,000 and confinement in jail for one year; 
that of 23, such confinement for one year; and that of 3 
for nine months. The trial lasted nearly three months, and 
393 errors have been assigned. They bring up, so far as 
relied on, rulings adverse to defendants on demurrer to each 
count, on motion that the trial be had at Dayton, instead of 
Cincinnati, where the indictment was found, on the admissi- 
bility of evidence, some of which was admitted and some 
excluded, <«i motion to direct a verdict for defendants, and 
on requests to charge the jury. 

The first count is quite long; each of the other two is 
short. The first makes certain introductory statements be- 
fore charging the offense and alleging the facts, the doing 
of which it claimed constituted its commission. Those 
statements are: 

(1) That “throughout the 20 years last past” inventors 
and manufacturers have invented and put upon the market 
cash registers; numerous patents, during said 20 years, hav- 
ing been issued to inventors, some basic and some for 
improvements, most of the former and many of the latter 
having expired long before the three years immediately 
preceding the finding of the indictment, and the number 
being so great as to prevent detailed description thereof 
and of the various inventions covered by them being set 
forth. 

(2) That ‘‘ during the said 20 years many concerns have 
hem engaged, in the manner and under the circumstanoae 

85826*— VOL &-17 6 
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kareafttr set forth, and in competition with each o&er, 
except as hereinafter shown, in the manufacture and sale, 
directly and indirectly, under letters patent and otherwise, 
of such cash registers, and that a list of the names of such 
of said concerns as are known to said grand jurors, showing 
their respective places of manufacture, so far as known to 
said grand jurors, is as follows, to wit.” The list contains 
the names of 33 Afferent concerns, including the National 
Cash Begister Company, and is found in the margin.* 

[611] (3) That ^^of the total amount of manufacturing 
of such cash registers done by all of said concerns during said 
20 years the National Cash Register Company has done from 
approximately 80 per cent early in said period to approxi- 
mately 95 per cent at the latter end thereof.” 

(4) That said concerns during said 20 years have also, 
respectively, sold the greater portion of their cai^ registers 
so manufactured by them, some to users of and some to 


*The National Gash Register Oompanyt a corporation, Dayton, 
Ohio; the American Cash Register Company, Columbus, Ohio; the 
Michigan Cash Register Company, Detroit, Mich.; the Peninsular 
Cash Register Company, Detroit, Mich. ; the Dial Cash Register Com- 
pany, Milwaukee, Wis. ; the. St Louis Cash Register Company, St. 
Louis, Mo.; American Cash Register Company, Philadelphia, Pa.; 
the Benslnger Cash Register Company, Chicago, 111.; the Boston 
Cash Register Company, Northampton, Mass. ; the Bundy Cash Reg- 
ister Company, Binghamton, N. Y. ; the Burdick-Corbln Company, 
Detroit, Mich. ; the Century Cash Register Company, Detroit, Mich. ; 
the Chicago Cash Register Company>.Chicago, 111. ; the Cuckoo Cash 
Register Company, Detroit, Mich. ; the Globe Cash Register Company, 
Detroit, Mich.; the Hailwood Cash Register Company, Columbus, 
Ohio; the International Company, Columbus, Ohio; Hopkins & Rob- 
inson, Louisville, Ky. ; Hublnger-Carroll Company, New Haven, 
Conn.; the Ideal Cash Register Company, Bound Brook, N. J.; the 
Jewell Cash Register Company, Detroit, Mich.; the Kruse Cash 
Register Company, New York, N. Y.; the Lamson Cash Register 
Company, Lowell, Mass.; the Latimer Cash Register Company, De- 
troit, Mich.; the Metropolitan Cash Register Company, New York, 
N. Y. ; the Navy Cash Register Company, Chicago, 111. ; the Osborn 
Cash Register Company, Detroit, Mich. ; the Standard Cash Register 
Company, Orange, N. J. ; the Sun Cash Register Company, Columbus, 
Ohio; the Toledo Cash Register Company, Toledo, Ohio; the Union 
Cash Register Company, Trenton, N. J.; the Weller Cash Register 
Company, Detroit, Mich. 
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deslers in such cash registers, whose several' places of use 
and business have been situated in all the other States of the 
United States than those wherein such cash registers have 
been so manufactured by said concerns, respectively, and 
have consigned for sale other such cash registers to such 
dealers, and to their own agents in such other States; that in 
pursuance of such sales and upon such consignments said 
concerns have, respectively, been continually shipping such 
cash registers to such users, dealers, and agents in such other 
States, the number of such users, agents, and dealers being 
so g^eat as to make it impracticable, if not impossible, to set 
fortli a list of them in this indictment; * * * and that 
in and by so manufacturing, selling, consigning, and ship- 
ping such cash registers into other States than the State of 
manufacture each of said concerns has been engaged in trade 
and commerce among the several States of the United States, 
within the meaning of the act of Congress approved July 
2, 1890.” 

(6) And that the National Cash Begister Company ‘‘has 
had certain persons for its principal officers and agents, each 
of whom has been actively engaged in the management of 
the business and affairs of said the National Cash Register 
Company under its authority and to the full extent of his 
authority as such officer and agent; and that a list of said 
persons as are known to said grand jurors, showing so far as 
known to said grand jurors the character of their several 
offices and agencies and the time of their becoming such 
officers and agents, respectively, and, in case they have ceased 
to become such officers and agents, the time when they so 
ceased to become such officers and agents, is as follows, to 
wit,” which list contains the names of 137 persons, including 
those of the 30 defendants. 

These introductory statements were followed by a charge 
of the offense in general terms. It is alleged that the d^ 
fendants, “being, as said grand jurors * * * charge 
they have been, the persons who have, by virtue of their 
being such (ffilcers and agents of said the National Cash Reg- 
ister Company, controlled and directed the business and af- 
fairs of said the National Cash Register Company unlaw- 
fully have, continuously and at all times from the days when. 
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as in this count above set -forth, thej, respectively, beeatne 
officers and agents of said the National Cash Register Coni' 
pany to the day of the finding and presentation of this in- 
dictment, or to the days when they ceased to be such officers 
and agents in cases where they did so cease to be such officers 
and ag^ts at and within said Western Diviinon of said South- 
ern District of Ohio, knowingly engaged and consciously 
participated in a corrupt conspira<gr in undue, unreasonable, 
restraint of said interstate trade and commerce so 
as aforesaid, during such times, carried on by the several 
concerns in this count above named other than said the Na- 
ticmal Cash Register Company — each of said defendants then 
and there well knowing, as he then and there did know, all 
the premises in this indictment aforesaid; that is to say, 
a conspiracy to restrain, and which during and throughout 
such times has in fact restrained, said last-mentioned trade 
and commerce by divers unfair * * * means which, con- 
sideration being given to the advimtage over said other con- 
cerns held by said the National Cash Register Company in 
consequence of its resources being, as they were, so great as 
compared with those of such other concerns, respectively, 
have unlawfully, wrongfully, and irresistibly excluded others 
from engaging in that trade and commerce, none of which 
has been justified or warranted by any letters patent.” 

From this charge in ‘‘ generic terms ” the count descended 
to particulars.” It characterized the particular allegation 
which followed as a “ description ” of the “ conspiracy and 
means” thereby charged. In strictness it was an allegation 
of facts the doing of which it was claimed constituted the 
offense charged generally. The allegation was that, ** in- 
tending to obstruct, restrict, and restrain the free flow of 
said interstate commerce so carried on by said concerns other 
than the National Cash Register Company, and compel those 
[ 612 ] cmicems either to go out of business or to sdl and 
transfer their business and facilities and instrumentalities 
for carrying it on to said the Natitmal Cash Register Com- 
pany, so that said the National Cash Register Company 
could, as in most eases it in fact did, disctmtinue the business 
and the use of the facilities and instrumentalities so acquired 
by it, and thmeby effectually and inevitably to eliminate wad 
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jffeyefit oil ctunpietitioii of such other concenis with said the 
National. Cash Register Company (all of such other con- 
cerns being hereafter referred to as competitors), said de- 
fendants in their several capacities as such officers and agents 
of said the National Cash Register Company have by con- 
certed and continuous endeavor carried on the business and 
affairs of said the National Cash Register Company upon 
a plan involving ” 11 different things, which the count then 
proceeded to set for^ in considerable detail. This allega- 
tion has been treated as the equivalent of an allegation that 
the defendants, whilst such officers and agents, conspired 
to accomplish the objects thus set forth by means of those 
11 things, and we so accept it. The 11 things by means of 
which the defendants conspired to accomplish those objects 
may thus be summarized : 

(1) Inducing, hiring, and bribing employees of the com- 
petitors of the National Cash Register Company, named, to 
disclose to it the secrets of their business, particularly as to 
prospective buyers, customers who had ordered, customers 
who had not fully paid, shipments to customers, agents, and 
dealers, volume of business, places where done, inventions, 
financial conditions, and connections. 

(2) Inducing, hiring, and bribing employees of carters, 
truckmen, express companies, railroad companies, and tele- 
phone and telegraph companies to disclose to it the secrets 
of their employers pertaining to the carriage and trans- 
portation of the cash registers of such competitors. 

(8) Instructing and requiring all its sales agents to as- 
certain and report all facts and details pertaining to the 
business of such competitors, and particularly of competitors 
coming into the competitive field. 

(4) Using its influence and that of its agents with, and 
the makin g of unwarranted and false statements to, banking 
and other institutions, to injure the credit of such competi- 
tors, and prevent them from securing accommodation of 
money, credit, and supplies. 

(5) First. Instructing and requiring all its sales agents 
to interfere with, obstruct, and prevent, in every way possible, 
sales of such competitive cash registers by such competitors, 
and tiieir agents and dealers in cash registers, and by any 
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and all means to bring about sales of its cash registers, and 
the displacement of such competitive cash registers, and the 
substitution of its genuine cash registers therefor in the 
hands of users of cash registers, and particularly (a) by 
making to protective purchasers of such competitive cadi 
registers false statements derogatory of same, and reflecting 
injuriously upon the business character and flhancial credit 
of such competitors, and their ability and intention to per- 
form their undertakings and make good their warranties 
and promises, and offering to sell to them cash registers at 
prices much less than the regular and standard prices and 
on unusually favorable terms as to payment; (&) by induc- 
ing persons who had already ordered such competitive cash 
registers to cancel their orders and purchase its cash regis- 
ters through such statements and offers; (c) by inducing 
purchasers of such competitive cash registers who had only 
partially paid therefor to repudiate their contracts of pur- 
chase through such statements and offers and allowing them 
the amount they had paid; (d) by inducing purchasers of 
such registers, whether they had paid in full or not, to sur- 
render them to it, in exchange for its registers for the pur- 
pose of exhibiting them in the windows of its stores where 
its registers were on sale, bearing placards with the word 
“ Junk ” or “ For Sale at Thirty Cents on the Dollar ” print- 
ed thereon; (e) by offering, to prospective purchasers of 
such registers, registers in similitude of any competitive 
registers they^were contemplating buying, at a price much 
lower than the regular price thereof, and in cases at much 
less than the manufacturer’s cost, which registers so offered 
were manufactured by it solely as a so-called ‘‘ knocker,” so 
as to cause such purchasers to believe that it was of such 
cheap and poor construction that it was a waste of money 
to purchase it or such registers; (/) and by offering to pro- 
spective purchasers of such [618 J registers such knockers 
witih weak and defective mechanism, and claiming that the 
registers they were contemplating buying had the same weak 
and defective mechanism. Second. And instructing and re- 
quiring its sales agents secretly to weaken and injure the in- 
terior mechanism, and remove and destroy parts of such 
mechanism of the cash registers of such competitms in 
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actual use by purchasers, and thereby to cause them to be* 
come dissati^ed and substitute for them its cash registers. 

(6) Making by it to such competitors and to purchasers 
and prospective purchasers of their cash registers of threats 
to begin suits in the courts against them for infringing and 
having infringed its patent rights pertaining to its cadi reg- 
isters, when, as each of them well knew, no such patent ri^ts 
existed, and no such suit was contemplated or would really 
be begun, and such threats were made merely to harass such 
competitors, purchasers, and prospective purchasers, and 
deter such competitors from manufacturing and selling such 
competitive cash registers in such interstate trade and com- 
merce and such prospective purchasers from buying and 
using such competitive cash registers. 

(7) Beginning, in other cases, by it against such com- 
petitors and against purchasers of such competitive cash 
registers of suits for infringement of its patent rights per- 
taining to its cash registers, when, in those cases, they each 
well knew no patents upon which such suits could be main- 
tained were in existence or owned or controlled by it, and 
when, as they each well knew, none of those suits would be 
further pressed, but all such suits would be kept pending 
only as long as they served the purpose of harassing such 
competitors and purchasers. 

(8) Organizing cash register manufacturing concerns and 
cai^ register sales concerns and maintaining them, ostensibly 
as competitors of their company, but in fact as convenient 
instruments for use in gaining the confidence and obtaining 
the business secrets of competitors and accomplishing the 
objects of the conspiracy and making such use of competitive 
concerns from time to time acquired by it. 

(9) Inducing by offers of much greater compensation the 
agents and servants of such competitors and dealers patron- 
izing them to leave their employment and cease patronizing 
them and to enter its employment and patronize it. 

(10) Applying and causing application to be made for 
patents upon the cash registers and the improvements there- 
upon of such competitors, for the purpose of harassing them 
by interference proceedings and suits and threats to insti- 
tute such proceedings. 
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' (11|) tMniS of or origihaiing and using of and instriicting 
and r^tdriiig of its agimts and sales agents to use of or to 
origitodte and use such other unfair means excluding other 
ciAi(»rbt besides it from engaging in said interstate trade as 
tiiight at any time become or appear to them or those agents 
or sales agents to be necessary or convenient to accomplish 
the object of the conspiracy, a description of which means 
other than already described the grand jury are unable to 
set forth, because such means were so numerous in kind and 
shifting in character as to make such description impossible. 

The count then concludes with the general charge that so 
it is that the defendants during the three years next preced- 
ing the finding of the indictment unlawfully have knowingly 
engaged and participated in a conspiracy in undue and un- 
reasonable restraint of interstate trade and commerce in cash 
registers, which has restrained that trade and commerce by 
unfair means and means which have unlawfully and irre- 
sistibly excluded others from engaging therein. 

The second count contains but a single sentence and charges 
that the defendants, “ at divers times during the three years 
next preceding the finding and presentation of this indict- 
ment, at and within the said Western division of the South- 
ern district of Ohio, under the circumstances and conditions 
and by use of the means set forth and described in the first 
count of this indictment, unlawfully have, by drawing to 
said the National Ca^ Register Company and causing that 
company to grasp it, monopolized a part of the trade and 
commerce which, but for their use of those means, in carry- 
ing on the business and affairs of said the National Cadi 
Register Company in the man[614]ner in said first count 
specified would, during this period, have been secured or re- 
tained, as a matter of lawful right, by the divers concerns, 
other than said the National Cash Register Company men- 
tioned in said first count as having carried on business during 
said three years — said means being, as in saul first count 
diown and charged, unfair, oppressive, tortious, illegal, and 
unlawful under said circumstances as against said other con- 
cerns, and of a nature under said circumstances irresistildy 
to exdiide those concerns from engaging in that trade and 
commerce; said grand jurors being unable by reason of the 
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great extent thereof and because the same are nnknown to 
them, the said grand jurors, to enumerate or describe the 
items of such la'ade and commerce in cash registers so m<Hiop' 
olized by said defendants; and the allegations of said first 
count, descriptive of such cash registers, of said interstate 
trade and commerce in the same, and the concerns engaged 
therein, and of the means employed by said defendants to 
restrain said interstate commerce and the allegations of said 
first count as to knowledge, intent, and overt acts on the part 
of and by said defendants being incorporated in this count 
by reference as fully as if they were repeated in this count 
as part of tiie charge of monopolizing in this count made.” 

The third count likewise contains a single long sentence, 
and charges that the defendants, “ having before the period 
of three years next preceding the * * * indictment, in 
the manner, by the means, and under the circumstances and 
conditions mentioned and described in the first count, * * * 
engaged, as said grand jurors * * * here charge they did 
engage, in the unlawful conspiracy in said first count de- 
scribed, and having, in and by so engaging in that unlawful 
conspiracy, drawn, as said grand jurors • • • here 

charge they did draw, to said the National Cash Begister 
Company, and caused, as said grand jurors • • * charge 
they did cause, said the National Cash Register Company to 
grasp, a part of the trade and commerce among the several 
States in cash registers ; that is to say, that part of said trade 
and commerce which, but for their so engaging in that un- 
lawful conspiracy and their \ise of those means, in carrying 
on the business and affairs of said the National Cash Regis- 
ter Company in the manner and under the circumstances in 
said first count specified, would have been secured or re- 
tained, as a matter of lawful right, by the divers concerns 
other than said the National Cash Register Company, men- 
tioned in said count as having carried on business, before 
said period of three years (said means being, as in said first 
count shown and charged, unfair • * • under said cir- 
cumstances as against said other concerns, and of a nature 
under said circumstances irresistibly to exclude those c<m- 
cems from engaging in that trade and commerce), and each 
of said defendants, well knowing all the premises in this in- 
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dictment af OTesaid, unlawfully hare, throughout said period 
of three years next preceding the * * * indictment, con- 
tinued to hold, conduct, and carry on said interstate business 
of said the National Cash Eegister Company, so by said 
means before said period augmented, and thereby have mo- 
nopolized said interstate trade and commerce in cash regis- 
ters — said grand jurors being unable, by reason of the great 
extent thereof, and because the same are unknown to them, 
the said grand jurors, to enumerate or describe the items of 
such trade and commerce so as in this count aforesaid mo- 
nopolized by said defendants; and the allegations of said 
the first count descriptive of such cash registers of said inter- 
state trade and commerce in the same, and the concerns en- 
gaged therein before said period of three years, and of the 
means so employed by said defendants, * * * also the 
allegations of said first count as to knowledge and intent on 
the part of said defendants, being * incorporated in 

this count by reference as fully as if they were repeated in 
this count made against said defendants.” 

Lawrence Maxwell, of Cincinnati, Ohio; John F. Wilaon, 
of Columbus, Ohio; John A. McMahon, of Dayton, Ohio; 
and John S. MUler, of Chicago, Illinois, for plaintiffs in 
error. 

Daniel W. Iddinga, Rohert R, Nevin, and David B. Vcm, 
Pelt, all of Dayton, Ohio, filed a separate brief for plaintiffs 
in error on the question of venue; and also filed separate 
briefs for plaintiff in error, Alfred A. Thomas. 

Francis J. Wing, of Cleveland, Ohio, filed a separate brief 
for plaintiff in error, Joseph E. Bogers. 

John B. Stanchfield, of New York City, filed a separate 
brief for plaintiff in error, Thomas J. Watson. 

Sherman T. McPherson, U. S. Attorney, of Cincinnati, 
Ohio; Edward P. Moulinier, Ass’t U. S. Attorney, of Cin- 
oinnati» Ohio; and John L. Lott, Special Assistant to the 
Attcmey General, of Tiffin, Ohio, for the United States. 
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Before Day, Circuit Justice, and Coohkak and Sanfobd, 
District Judges. 

[616] CocHBAN, District Judge (after stating the facts as 
above). 

[1] The first -questions which come before us are those 
raised by the assignment complaining of the order overruling 
the demurrer to each count of the indictment. Only three 
of them need be noticed. They are that no offense against 
the United States was charged, and that it was void for un- 
certainty and bad for duplicity. The grounds of uncertainty 
and duplicity as to the first coimt are not seriously urged. 
Yet it will aid in bringing out its meaning, of which, in view 
of the other questions in the case, it is important to be sure, 
if we proceed upon the assumption that they are. Before 
indicating wherein these groimds are presented, the meaning 
of the count in two particulars should be determined. One 
is as to the duration of the existence of the competitors of 
the National Company named in the second item of the intro- 
ductory statement. Is the meaning that each one of them 
was in existence during the entire 20 years preceding the 
indictment, and, if not, what is the meaning in regard 
thereto? A first blush view may lead to the conclusion that 
the meaning of the count is that each one of them was so in 
existence. But close observation will disclose that such is 
not its thought. The Government so contends, and it is not 
urged otherwise by defendants. 

Perhaps it is in the interest of the claim of duplicity to 
have it that way. As a matter of fact no one of them was so 
in existence. It is only true to say that during the entire 
period one or more of them were in existence. Indicative that 
such is not its thought is the statement in the general charge 
of the conspiracy that the means by which its object was to be 
accomplished were such that they had “ unlawfully, wrong- 
fully, and irresistibly excluded others,” and the further 
statement in the description thereof that the intent was to 
compel the competitors named either to go out of business or 
to sell and transfer their business to the National Company, 
so that in the latter case it could discontinue such business, 
‘‘ as in most cases it in fact did.” This implies that in some, 
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if not in ntnny, instances tiiat company 4id acquire ^0 biud* 
ness of some of those competitors, and affirms that in most 
of those cases it discontinued the business. In such cases, 
therefore, the competitors did not continue to exist until 
the finding of the indictment. If, then, it is not the thought 
of the count that all the competitors were in existence at 
that time, it is not its thought that all were m existence at 
the beginning of the 20 years. We think, then, that its 
thought must be taken to be, in accordance with the fact, that 
during the entire 20 years there was no time that one or 
more of them were not in existence with no disclosure what- 
ever as to when any of them were in existence other than 
that it was during that period. Such is the presupposition 
of the second and third counts as to the allegation of the first 
on this subject, and, not only this, but also that it mentions 
which of them were in existence and carrying on business 
during the three years preceding the indictment and which 
during the time preceding the three years, to which extent 
it is incorrect. 

[2] The other particular is one as to which the parties 
differ. It is urged by defendants that the conspiracy charged 
is a conspiracy against the 32 competitors named and not a 
general conspiracy against all competitors. This the Gov- 
ernment will not concede. But we think that there is no 
escaping the conclusion that the charge is of a conspira- 
[616] cy against the competitors who are named and that it 
is limited thereto. In charging the offense generally the 
allegation is that the conspiracy was in restraint of the inter- 
state trade and commerce “ carried on by the several concerns 
in this count above named other than the National Cash 
Register Company,” and thereafter reference is made solely 
to them by the use of such phrases as “ said ” or “ such other 
concerns than said the National Cash Register Company” 
or “ said competitors ” or “ such competitors.” 

It is, then, in the truth of the positions thus taken as to 
the meaning of the count in these two particulars that an 
opening is made for the claim of duplicity. If its allegation 
weiB.that each of the competitors named was in existence 
d$l^g the entire 20 years there would be no such opening. 
#^ngle conspiracy against them specifically would include 
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them 1 ^ Blit as they wa» not all so in ezistenoe, how is it 
possible iot a single conspiracy to cover themt It may be 
tiiought that there must have been a conspiracy against those 
in existence at the beginning of the 20 years, and then suc- 
cessive ccmspiracies against the others as they came into 
existence. If such were the case, undoubtedly the count 
would be duplicitous. 

In 6 B. C. L., p. 1081, it is said: 

“The court will never be keen to bold an Indlctmoit bad for du- 
pUclty.” 

[8] But it is not necessary to give way to bias against the 
defense of duplicity here to rid ourselves of it. Though, as 
we have seen, the charge of the count is of a conspiracy 
against competitors who are named and is limited thereto, 
its underlying thought is that there was a generic conspiracy 
against all competitors, and that this conspiracy took specific 
direction against the competitors named as they <»me into 
existence and continued against them as long as they re- 
mained in existence. In the second item of the introductory 
statement, where those competitors are named, it is alleged 
that they are all the competitors known to the grand jurors, 
which was as much as to say that if others had been known 
they would have been named also, and the charge would have 
been made that the conspiracy included them also. This 
could only have been on the basis that there was a generic 
conspiracy against all competitors. The effect of this ccm- 
sideration is merely to relieve the count of any claim of 
duplicity. It is the tie that binds. It did not render the 
defendants subject to conviction for the generic conspiracy 
so presupposed. In spite of it they were only subject to con- 
viction for a conspiracy against the competitors who were 
named. What we have, then, in the count is a Eongle con- 
spiracy. It began at least 20 years preceding the indictment. 
At the beginning it was directed against the competitors 
named then in existence, and continued against them until 
they ceased to exist. As the others came into existence, it 
was directed against them and continued against them until 
they ceased to exist, or, in case they had not ceased to exist 
at the time of the finding of the indictment, until then. And 
all of the defendants were not parties thereto during its en- 
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tire existence, but only such of them — four in number— ns 
were then c(mnected with the National Company at the be- 
ginning of the 20 years. As the others became connected 
with it, they became parties to the conspiracy, and remained 
so until the finding [617] of the indictment, except as to the 
four who ceased their connection in 1910 and 1911, when they 
ceased to be parties thereto. Such we take to be the con- 
spiracy charged in the first count. 

[4] Of course the defendants were subject to conviction 
under the first count only in so far as the conspiracy charged 
existed within the three years preceding the indictment and 
as to the competitors who were then in existence. Because of 
the bar of the statute of limitations, no conviction could have 
been sought in so far as it existed prior to the three years. 
The reference to its prior existence and to its being against 
competitors not in existence during the three years was 
merely in order to a description of the conspiracy. Apart 
from this the count is to be taken as charging only a con- 
spiracy within the three years against those of the competi- 
tors named then in existence. That it did not allege which 
of them were in existence did not render the count void for 
uncertainty. 

[5] ' It remains to consider whether the count is defective 
in not charging an offense against the United States. There 
is but one particular in which it is claimed that it comes 
short of so charging, and that is in not alleging facts show- 
ing that th^ trade and commerce conspired against was in- 
terstate. In Item 4 of the introductory statement the char- 
acter of the trade and commerce in which the competitors 
named were engaged is set forth, and the charge is that it 
was that trade and commerce which was conspired against. 
Unless, therefore, such trade and commerce was interstate, 
the point is well taken. It is urged that, in determining 
whe&er it was or not, no help can be obtained from the 
claim made in that item that it was. It must be determined 
solely from what it is alleged that the competitors named 
had done. So limiting the consideration, it is claimed that 
all that is alleged could have been done and yet the competi- 
tmeii not have been so engaged. As to sales and shipments 
pHnidiant thereto the allegation is satisfied by sales calling 
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for delivery to the purchasers in the State of manufacture 
and shipments to them therein; the transportation from that 
State to the States of the purchasers being by them. And 
as to confflgiunents for sale to dealers and agents the allega- 
tion is satisfied in the same banner. But in such cases the 
transportation from the State of manufacture to the State 
where the sale was to be had by the agents, if not also by the 
dealers, was by the competitors, through the agents and deal- 
ers. So doing, however, is such an unusual way of trans- 
acting business that the fair meaning of the allegation should 
be taken to be that the sales were for delivery in the State 
of the purchaser, and the shipments pursuant thereto were 
from the State of manufacture to such States, and so as to the 
consignments for sale. It is merely contended that the 
allegation does not “ necessarily ” mean this. Whilst it may 
not necessarily so mean, such we take to be its fair meaning, 
and whilst the claim that the business the competitors did 
was interstate can not supply an omission in the allegation 
as to what they did, it can serve as an aid to its interpreta- 
tion. It must be held, therefore, that the first count is good. 

The second count alleges that the defendants had monopo- 
liised a part of the interstate trade and commerce in cash 
registers. It alleges that [ 618 ] defendants had so done at 
divers times during the three years preceding the indictment, 
within the lower court’s district, and under the circum- 
stances and conditions set forth and described in the first 
count. The way in which they had so done was by the use 
of the means therein set forth and described. They had 
thereby drawn that part of that trade and commerce to the 
National Company and caused it to grasp it. That part of 
that trade and commerce was the interstate trade and com- 
merce in cash registers which, but for the use of those means 
by defendants, would have been secured or retained by the 
competitors named in the first count as having carried on 
business during those three years. It will be noted that the 
allegation is not that the defendants had monopolized the 
intea^te trade and commerce in cash registers in the United 
States or in some particular portion thereof. It is' that 
they had monopolized a part of such trade and commerce, 
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aiod tliftt part which they had monopolized was that 
part thereof which the competitors referred to would have 
secured or retained, but for the use of those means by the 
defendants. The meaning of the allegation is no more than 
this— ^at by the iise of those means the defendants had 
made interstete sales of cash registers for the National 
Company which, but for the use thereof, those competitors 
would have made. That such is its meaning is home out by 
the allegation that it was “ at divers times ” that defendants 
had monopolized a part of that trade and commerce, and 
the further allegation that because the items thereof were 
unknown and of great extent they could not be emunerated 
or set forth in the count. 

Assuming that what was done, as set forth in the count, 
constituted monopolizing within the second section, it is 
questionable whether the company was not the monopolizer 
and the defendants were mere aiders and abettors. But as 
aiders and abettors are liable as principals this is unim- 
portant. 

[6-9] Assuming, further, that the count charges no more 
than that defendants by the use of those means had made 
interstate sales of cash registers for the National Company 
which, but for the use thereof, those competitors would have 
made, the question arises whether this is an offense under 
section 2 ; i. e., whether the making by one competitor of an 
interstate sale or interstate sales of a commodity by the use 
of wrongful means which, but for the use thereof, another 
competitor or other competitors would have made, constitutes 
monopolizing a part of interstate trade and commerce by 
such competitor within the meaning of the second section. 
It should be approached through the first section. It is now 
settled that that section covers those contracts, combinations, 
and conspiracies only which are unreasonably in restraint of 
interstate trade or commerce. Possibly every conspiracy in 
restraint thereof is unreasonably so. This is on the idea that 
there is no such thing as a reasonable conspiracy, or a ecm- 
piracy to do a reasonable thing. It is a contradietion la 
iWms. The section includes conspiracies between con^eti- 
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tors, <»r between the officers and agents, of a competitor on 
its behalf against a competitor. But it is not limited to sudi 
conspiracies. It includes also conspiracies between any per- 
sons, whoever they may be, against any other person. 
Loewe v. Lawlor^ [dl9] 208 17. S. 274, 28 Sup. Ct. 801, 62 
L. Ed. 488, 18 Ann. Cas. 816. It is not essential that the 
execution of the conspiracy be of any benefit to the con- 
spirators. It is sufficient that it will be in restraint of an- 
other’s interstate trade or commerce. And it is immaterial 
what is the extent of the interstate trade or commerce con- 
spired against. In the case of Steera v. United States^ 

Fed. 1, 112 C. C. A. 423, it was held by this court that a con- 
spiracy in restraint of a single interstate shipment was 
within the section. There is no act of interstate trade or 
commerce so insignificant as not to be protected by it. 
Clearly, then, a conspiracy between the officers and agents 
of one competitor on its behalf in restraint of a single inter- 
state sale or shipment of another competitor is covered by it. 

[10-11] But it does not follow from this that the making 
by one competitor of a single interstate sale or a great num- 
ber of such sales by the use of wrongful means, which, but 
for the use of such means, another competitor would have 
made, is a monopoli/.ing of a part of the interstate trade or 
cmnmerce within the meaning of the second section, and 
covered by it. Whether it is covered by it depends upon 
what it is to monopolize, and what is ‘‘ any part ” of inter- 
state trade or commerce, within its meaning. The word 
monopolize ” is used in this section in a legal and accurate 
sense. Its root idea is to exclude. To monopolize trade or 
commerce, or a part thereof, is to exclude persons therefrom. 
It is not, however, to exclude all persons. In the case of a 
perfect monopoly, which in experience has arisen only from 
a sovereign grant, the exclusion is of all persons but one, or, 
perhaps, a group of persons. By reason of such exclusion 
such person or group of persons secure the entire field 
covered by the grant to themselves. But it is not such 
monopolizing that the section has in mind. It is monopoliz- 
ing by the acts of individuals. Mr. Justice McKenna, in 
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NaHonat Cotton OU Co. ▼. Team, 197 U. S. 115, 25 Sup. a. 
379, 49 L. £d. 689, said: 

'* The Idea of monopoly la not now confined to a grant of prlvllegea, 
bnt Is understood to include a condition produced by the acts of 
IndlTlduals.” 

In the case of such a monopoly it would seem that it is not 
essential that all but the insiders be wholly excluded, so that 
they have the whole field to themselves. It is sufficient that 
outsiders are substantially excluded, so that the insiders 
have to themselves approximately, or “ a largely preponder- 
ating part of,’* the whole field. But the section does not 
cover every monopolizing by the acts of individuals. A 
monopolizing by efSdency in producing and marketing a 
better and cheaper article than any one else is not within 
it. However, possibly, efficiency is so abundant that in 
experience there never will be, as there never has been, such 
a monopolizing. It is possible for there to be a monopo- 
lizing by a combination of competitors. Such combinations 
have been divided into “combinations by agreement,” or 
“ loose combinations,” in which each member of the com- 
bination remains in tbe field, notwithstanding the combina- 
tion, as in the case of Addyston Pipe <& Steel Co. v. United 
States, 175 U. S. 211, 20 Sup. Ct. 96, 44 L. Ed. 136, and 
“ combinations by fusion,” or “ corporate combinations,” as in 
the Standard Oil and Tobacco cases. Possibly in cases of 
the former class, where there is no exclusion of outsiders, it is 
not propea. to say that there is a monop [620] olizing, as in 
that contingency there is no exclusion. At most it may not 
be proper to say more than that there is a combination in 
restraint of trade. But in the latter case, notwithstanding 
there is no exclusion of outsiders, there is no reason for not 
characterizing what has been done as monopolizing, for in 
such case there is exclusion. The members of the combina- 
tion are excluded for the benefit of the single corporation into 
which they are fused. Mr. Justice McKenna seems to have 
had such monopolizing in mind in the case of National 
Cotton OU Co. V. Ttmu, supra, when he said : 

** Its [monopoly’s] dominant thought now is, to quote another, * the 
notion of exclusiveness or unity ’ ; in other words, the suppression of 
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cootpetltloa by the unification of Interest or managanmt, or it may 
be through agreement and concert of action. And the purpose la so 
definitely the control of prices that monopoly has been defined to be 
‘ unified tactics with regard to prices.’ ” 

A combination of competitors, accompanied by exclusion 
of outsiders, and the exclusion by a competitor, or by its 
officers and agents on its behalf, of competitors by the use of 
such means as are charged here, clearly constitute monopo- 
lizing within the section. Mr. Chief Justice White in Stand- 
ard OU Co. V. United States, 221 U. S. 1, 31 Sup. Ct. 502, 65 
li. Ed. 619, 34 L. E. A. (N. S.) 834, Ann. Cas. 1912D, 734, 
pointed out that monopolizing was a species of restraint of 
trade or commerce, so that a combination or conspiracy to 
monopolize a part of interstate trade or commerce is covered 
by both sections. In this particular they overlap. We have 
seen that conspiracies in restraint of trade and commerce are 
not confined to conspiracies by competitors, or on behalf of a 
competitor against a competitor. It is not even necessary that 
the execution of the conspiracy be of any benefit to the con- 
spirators. It is sufficient that it will restrain the interstate 
trade or commerce of the person conspired against. But in 
the case of monopolizing under the second section, where 
there is exclusion by a competitor, or a combination of com- 
petitors, of competitors substantially from interstate trade 
or commerce, it is in order that the former may have the 
whole or approiumately the whole of the field to itself or 
themselves. It is penalized, so that there may be no such 
exclusion, and the field may be occupied by all on equal 
terms. 

It follows from this general survey that there can be no 
monopolizing in the legal and accurate sense of the word 
where there can be no common occupation. Where in the 
very nature of things there must be exclusion of all others 
but one, there can- be no monopolizing. Hence, it would 
seem that there can be no monopolizing in making a single 
interstate sale, or in making a great number of such sales, 
evtti though wrongful means are used in making them. A 
wrong has been done the competitors, but the wrong is not 
that of monopolizing. In the very nature of things but one 
competitor can make the sale. The idea that such conduct 
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ojonstitutes Bumc^olizing » not according to tho legal and 
accurate meaning of the word. It can only be such aosording 
tb a popular conception thereof. 

[13] But, though but one competitor can make a sale, all 
competitors can enjoy the free opportunity of approaching 
each and every prospective purchaser on equal terms, with 
the chance of making a [621] sale if he can persuade him to 
buy. For one competitor to exclude all or substantially all 
other competitors from such opportunity — ^i. e., drive th^ 
from the field of freely offering their goods, so as to have 
that field to himself — is to monopolize according to the legal 
and accurate sense of the word. 

[14] This leads to a consideration of what is any part” 
of interstate trade or commerce, within the meaning of the 
section. What are the possible parts of interstate trade or 
commerce that may be covered by it? The interstate trade 
or commerce in a particular commodity of all prospective 
purchasers thereof in the United States is a part of inter- 
state trade or commerce; also the interstate trade or com- 
merce in such commodity of all prospective purchasers 
thereof in some particular portion thereof is a part thereof. 
And also the interstate trade or commerce in such com- 
modity of any prospective purchaser thereof wherever lo- 
cated in the United States is a part thereof. There can be 
no question that the first two are parts of interstate trade 
or commerce within the meaning of the statute. The case 
of Montagm^v. Lowery., 193 U. S. 38, 24 Sup. Ct. 307, 48 
L. £d. 608; involved a monopolizing of the second part of 
interstate trade or commerce above referred to. The only 
question is as to the third part. Is the interstate trade or 
commerce of a prospective purchaser a part thereof within 
it? The case of 'Whitwell v. Continental Tobacco Co., 125 
Fed. 454, 60 C. C. A. 290, 64 L. B. A. 689, involved the ques- 
tion whether it is. There a manufacturer of plug chewing 
tobacco had refused to sell to a jobber unless he would agree 
not to purchase such tobacco from its competitors, but to 
give his entire bustness to it, and the question was whether 
such conduct on its part was an attempt to monopolize a part 
of interstate trade or commerce under the section. This 
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([»i ttbethet the interstete tttyie <»* ebmmeM^ of 
thst jobber was a part of such trade or commerce within 
its meanii^, and whether the means by which it was at- 
traapted to monopolize it Was wrongful. It was held that 
the case did not come within the section. The apprehendon 
that, if it was held that it did, then every interstate sale 
would be within it, seems largely to have brought it about. 
This is to be gathered from certain expressions in Judge 
Sanborn’s opinion, repeated in United States v. Standard 
OU Co. (C. C.) 178 Fed. 177, 191. He there said: 

“Undoubtedly every person engaged in Interstate commerce neces- 
sarily attempts to draw to himself, to the exclusion of otherSi and 
thereby to monopolize, a part of that trade. Every sale and * • * 
transportation of an article which is the subject of Interstate com- 
merce evidences a successful attempt to monopolize that trade or 
commerce which concerns that sale or transportation. If the second 
section of the act prohibits every attempt to monopolize any part of 
interstate commerce. It forbids all comjiotltlon therein, and defeats 
the only purpose of the law ; for there can be no competition, unless 
each competitor is permitted * * * to draw to himself, and 
thereby to monopolize, some part of the commerce,” 

But there was no reason for such apprehension, for, as we 
have seen, interstate sales do not come within the section, 
because in sudi cases ther^ is no monopolizing. It is only 
the conception of the meaning of that word according to 
popular speech that could create such [632 J an apprehen- 
sion. It was such a conception that led Judge Ward in 
United States v. American Tobacco Co. (C. C.) 164 Fed. 700, 
727, to say; 

“As this section prohibits a monopoly of, or an attempt to monopo- 
lize, any part of such commerce, it can not be. literally construed. So 
applied, the act would prohibit commerce Itself.” 

In dealing with this subject the Supreme Court, speaking 
the Chief Justice, in the Standard OU Company case^ 221 
U. S. 61, 31 Sup. Ct. 516, 66 L. Ed. 619, 34 L. R. A. (N. S.) 
834, Ann. Cas. 1912D, 734, said : 

“ The commerce referred to by the words ‘ any part,’ construed in 
13ie light of the manifest purpose of the statute, has both a geographi- 
cal and a distributive Slgniflcance; that is, it includes any portion of 
the United States and any one of the classes of things forming a 
part of Interstate or foreign commerce." 
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This ezdudes therefrom the interstate trade or oommeree 
of. a particular prospective purchaser, of a particular coni’ 
moditj) end confines it to the interstate trade or commerce 
of aU prospective purchasers of a particular commodity in 
the United States or in some particular portion thereof. 
Beasoning from the analogy to a monopolizing by sovereign 
grant leads to the conclusion that such is a true construction 
of the section. In case of such monopolizing it is of a par- 
ticular commodity, and in olden times in England it was 
limited in some instances to particular portions of the King- 
dom. 

[16] The second count charges that defendant had monop- 
olized a part of the interstate trade and commerce in cash 
registers under the circumstances and conditions set forth 
and described in the first count,” and in the latter part it 
makes part thereof the allegations of that count descriptive 
of that trade and commerce, the concerns engaged therein, 
and the means employed by defendants, and as to knowledge, 
intent, and overt acts on the part of and by defendants. In 
the light of the ^itire context, we think the word “ 'monopo- 
lized ” should be construed as meaning “ secured.” So con- 
struing k, the question arises whether the offense which the 
count charges is not that of monopolizing the interstate trade 
and commerce in cash registers, and not a part thereof. 

[16] There is no rule of law requiring the offense intended 
to be charged in an indictment to be charged expressly in 
general terms, v It is sufficient if the facts alleged, if true, 
show the commission of the offense. If, then, the effect of 
what the second count alleges that the defendants had done, 
if done by them, was the commission by them of the offense 
of monopolizing the interstate trade and commerce in cash 
registers, that is the offense charged against them, and to 
which reference was had by the use of the words “ charge af 
monopolizing in this count made ” at the end of the second 
count. 

Now, the offense of monopolizing consists not only in ob- 
taining or securing, in the first instance, a monopoly by the 
wrongful acts of individuals, but in holding and maintaining 
it by such acts. According to the allegation of the first count. 
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dumg the preceding 8 years the Naticmal Company had a 
practical monopoly in cash regis[628}ters. It did approxi- 
mately 95 per cent of the manufacturing and selling of cash 
registers. Also, according thereto, the defendants carried 
on. the business of the National Company on a plan involv- 
ing the use of the means therein set forth, with the intent 
and purpose to restrain the interstate trade and commerce 
of all its known competitors and to drive them out of busi- 
ness. Such are the circumstances and conditions under which 
it is alleged that the defendants had secured for the Nati<mal 
Company interstate sales of cash registers by the use of those 
means which, but for the use thereof, would have been 
secured by those competitors. Such action on the part of 
defendants was calculated to hold and maintain the monop- 
oly which the National Company had. It being done with 
such intent, it was done with the intent to maintain and hold 
the monopoly. It seems to us, therefore, that the count does 
charge the commission of the offense of monopolizing inter- 
state trade and commerce in cash registers during the 3 
years preceding the indictment. This being so, it is not 
duplicitous. It charges but a single offense. 

[17] But this is not all that is to be said upon this count. 
The competitors whose interstate trade and commerce are 
alleged to have been secured by defendants for the National 
Company by the use of the means complained of are alleged 
to be those ‘‘ mentioned in said first count as having carried 
on business during said 3 year&” When, however, we turn 
to the first count, we do not find any of the competitors 
namied therein mentioned as having carried on business dur- 
ing the 3 years preceding the indictment. It is only on the 
hypothesis that the count alleges that all of the 32 competi- 
tors carried on business during the whole 20 years that it 
can be said that it mentions those of them who carried On 
business during the 3 years. But we have seen that the Gov- 
ernment does not contend that such is the meaning of the 
allegation, and we have held that it does not mean it. It 
means no more than that during the entire 20 years some, of 
the c(Mnpetitors were carrying on business without giving 
any indication whatever as to when any of them were so 
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d«^. The competitors, then, whose it te silel^cl 

the defendants secured by the use of those tneans, are in- 
capable of identification. It is not those who in fact carried 
on business during the 8 years, but those which the first 
count mentions as then carrying (hi business; and it ddes 
not menticm which of them so did. We see no escaping from 
the condusion that the count on this ground is void for un- 
certainty. We are aware that the point is somewhat tech- 
nical, and that it is in the air now that the courts should be 
mdulgent to looseness in pleading, even in an indictment. 
But that indulgence goes no farther than that an indictment 
is to be ** taken to mean what it fairly conveys to a dispas- 
sionate reader by a fairly exact use of English speech.” It 
should not go to the extent of taking it to mean that which 
** by a fairly exact use of English speech ” it does not mean, 
or, in other words, when it says competitors “ mentioned in 
said first count as having carried on business during said 
8 years,” it should be taken to mean competitors who did 
carry on business during those 8 years. The words of Mr. 
Justice Brewer in Clyatt v. [634] United States, 197 IT. S., 
207 ; 25 Sup. Ct., 429 ; 49 L. Ed., 726, come in here. They 
are: 

"Only In the exact administration of the law will justice in the 
long run be done, and the confidence of the public in such administra- 
tion be maintained.” 

On this ground we think the count is defective, and the 
court erred in Overruling the demurrer thereto. 

[18] This brings us to the third count, and we need not 
spend much space upon it. It charges that the defendants, 
having before the 3 years preceding the indictment, engaged 
in the unlawful conspiracy described in the first count, and 
having by engaging therein drawn to the National Com^ 
pany and caused it to grasp that part of the interstate trade 
and cmnmeroe which, but for their engaging therein and by 
the use of the means described in the first count, would have 
been secured or retained by the oompetitors mentioned in the 
first count as having carried on business before those 8 years, 
had during those 8 years continued to hold, conduct, and 
oarzy on the interstate business of The National Company 
so by those means before those 8 years augmented and there- 
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by bttd mono^Iixed the interstate trade and eommerce 
in cash registers. The monopolizing here charged, it will 
be noted, is not of a part of said teade and commerce, but 
su^ trade and commerce. It differs from the second count 
in that it does not allege that during the 3 years preceding 
the indictment defendants had secured for the National 
C<^pany any such trade or commerce by the use of wrongful 
means, which, but for the use thereof, would have been 
secured by its competitors. What it charges the defendants 
did was that during the 3 years they had continued to hold, 
ccmduct, and carry on the interstate business of the National 
Company, augmented by the interstate trade and commerce 
in cash registers which before the 3 years, by the use of tlie 
means complained of, they had drawn to the National Com* 
pany and caused it to grasp, and which, but for the use of 
those means, would have been secured or retained by those 
of its competitors mentioned in the first count as having 
carried on the business before the 3 years. It will be noticed 
that the same uncertainty exists here as to the interstate 
trade and commerce in cash registers secured by the National 
Company, by the use of those means, before the 3 years, 
and held on to by it during the 8 years. It is that which, 
but for the use thereof, would have been secured by those 
of its competitors which are mentioned in the first count as 
having carried on business before the 3 years preceding the 
indictment. The first count no more mentions which of 
them carried on business before the 8 years than it does those 
which so did during the 8 years. On this ground the count 
is bad. 

But it is otherwise insufiicient. It does not charge an 
offense against the United States, i. e., the offense of mo- 
nopolizing a part of interstate trade and commerce, and 
that for two reasons. According to the allegations of the 
first count, made a part of this, the cash registers manufac- 
tured and put on the market by the National Company dur- 
ing the 20 years were patented. It owned patents which 
covered them. So far as the third count goes, the interstate 
trade and commerce 16S6J which it so secured may have 
been covered by its patents, and it was in law entitled to it 
titereunder. It may not have had a right to get it in the 
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way duuenii^, but should have asked the courts to protect its 
rights. This is a question that will be considered later. In 
bedding onto it thereafter it could not have been guilty of 
monopolizing, even if otherwise it might have been. The 
indictment, having thus charged that the National Company 
had patents covering the cash r^^isters made and sold by it, 
should have negatived that the trade and commerce which 
it so secured and held onto was covered by those patents. 
In the first count it is alleged that defendants’ conduct 
therein complained of was not justified or warranted by 
any letters patent ” ; but it was not meant thereby to charge 
that the trade and commerce affected by the conspira<7 com- 
plained of therein was not covered by the National Com- 
pany’s patents, for it is the position of the Government that 
the defendants were not justified or warranted by those pat- 
ents in protecting the rights so secured in that way. It is 
charged in the first count that at the beginning of the 20 
years the National Company did 80 per cent of the manu- 
facturing of cash registers. This of itself was a practical 
monopoly. It is not alleged that it had been secured by 
wrongful acts. Presumably it was entitled to it under its 
patents, It is true that it is alleged that long before the 3 
years preceding the finding of the indictment most of the 
basic patents and many of the improvement patents had ex- 
pired. But this concedes that some of the basic patents 
were then still unexpired at the beginning of the 3 years, 
and it is consistent with the fact that such was the case as 
to a great number of improvement patents. Everything, 
therefore, which the count alleges, may be true, and yet the 
National Company have been entitled to hold onto the busi- 
ness which it had so secured, in which case its conduct in so 
doing could not have been monopolizing. 

[19] But otherwise the count does not charge the offense 
of monopolizing, in that it does not allege that defendants 
had done anything during the three years to maintain and 
to hold its monopoly. In the case of a monopoly brought 
about by monopolizing through a combination by fusion ” 
or ^ owporate combination ” the monopolizing exists as long 
as tbs combination continues to exist. It can at any time be 
dissolved, and its constituent elraients restored to existence. 
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But in the case of a monopolizing by wrongful meana, as 
here, the monopolizing ceases whenever the pugnacious com- 
peti^r ceases to fight. It is not possible to resurrect the 
competitors who have been slain in the contest and restore 
to them what they have lost. Such competitor does not 
continue to monopolize, within the meaning of the statute, 
in holding onto the spoils of victory. It is never to be lost 
s^ht of that actually doing business, no matter how large, 
is not monopolizing. It is excluding from the opportunity 
of doing business that is. If it is thought that this is an 
evil condition of things, which should not be allowed to con- 
tinue, the answer is that things should not have been allowed 
to get in that condition. The competitors attacked should 
have called upon the courts to protect them whilst they were 
being attacked. 

[6861 In the case of United States v. Irvine, 98 U. S., 450, 
25 L. Ed., 193, it was held that the offense of withholding 
pension money was complete upon its first being withheld, 
and that it did not continue thereafter, even though the 
money was never paid to the pensioner. And in the case of 
United States v. Kissel, 218 U. S., 607, 31 Sup. Ct., 126, 
54 L. Ed., 1168, Mr. Justice Holmes said: 

“ It also Is true, of course, that the mere coutlniiance of the result 
of a crime does not continue the crime.” 

[20] It is also urged that the third count is bad for failing 
to allege proper venue. It would seem to be clear that it was 
essential to allege that the offense charged was committed 
within the district where the indictment was found. Other- 
wise, the court had no jurisdiction of the offense. It would 
seem clear, also, that the third count is not aided by the al- 
legation of venue in the first and second counts, unless such 
allegation is incorporated in the third count by reference 
thereto. The Government does not differ with the defend- 
ants as to these two propositions. Its position is that the 
allegation of the first count as to venue is so incorporated in 
the third. It makes this out from the fact that it alleges by 
way of recital that the defendants had, prior to the three 
years preceding the indictment, engaged in the unlawful coh- 
spiraqr charged in the first count “ under the circumstances 
and conditions mentioned and described in the first count.” 
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But this ireferenee to the eon^ira^ diatged in the fihst 
count. It has no reference to the offense charged in the third 
count, to wit, of holding, conducting, and cartTing on the 
buhiuess unlawfully acquired. 

It must be held, therefore, that the third count is bad, and 
the lower court erred in overruling the demurrer thereto. 

[21] 2. We ccane now to the assignment that the court 
erred in Overruling defendants’ motion that the trial be had 
at Dayt(m. Section 100 of the Judicial Code divides Ohio 
into two judicial districts. Northern and Southern, and the 
Southern into two divisions. Western and Eastern. It pro- 
vides that certain terms of the District Court for the West- 
ern Division shall be held at Cincinnati and certain for the 
Eastern at Columbus. Then follows this provision : 

"PrwAded, That terms of the District Court for the Soutliern Dis- 
trict shall be held at Dayton on the first Mondays In May and Novem- 
ber. Prosecutions for crimes and offenses committed In any part of 
said district shall also be cognizable at the terms held at Dayton. 
All suits which may be brought within the Southern District, or eltlier 
division thereof, may be Instituted, tried, and determined at the terms 
held at Dayton.” 

This is a continuation or re-enactment of the act of March 
4, 1907 (34 Statutes at Large, 1294), which first provided for 
the holding of terms of court at Dayton. This prosecution 
was instituted at Cincinnati. It is not claimed that the 
lower court abused its discretion, if, indeed, it had any, in 
overruling tips motion, but that defendants were entitled as 
a matter of right to have the case transferred to Dayton for 
trial. The sole ground of the motion was that the National 
Company’s plant and principal office is located there, and 11 
of the defendants resided there, and that none of them re- 
sided at Cincinnati. We fail to find any basis whatever for 
this position. It will be noted that [627] Dayton is made 
a place for holding court for the entire Southern District. 
As to prosecutions for crimes and offenses, committed in any 
part of the district^ they “shall be cognizable,’’ and as to 
suits which may be brought within the district — i. e., of 
whiiffi it has jurisdiction — ^they “may be instituted, tried, 
and determined ” at Dayton. The provisicm that such pros- 
ecfuiidns shall be cognisable at Dayton does not require that 
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they iiutituted there; otherwise no pros|C!iti(m could be 
instituted at Cincinnati or Columbus, but all would have to 
be instituted at Dayton. No more does it require that any 
prosecution instituted at Cincinnati or Columbus shall be 
transferred there for trial. The only possible question which 
can arise is whether any prosecution instituted at Cincinnati 
or Columbus can be transferred to Dayton. The original act 
provided for such transference of pending suits and nothing 
else. This assignment, therefore, is not well taken. 

[22] 3. Chronologically the assignments calling in question 
the rulings on the admissibility of evidence come next. But 
we prefer to pass at once to the assignment that error was 
committed in overruling defendants’ motion to direct the 
jury peremptorily to find a verdict for them. As intro- 
ductory to its consideration, two things should be clearly 
understood. One is as to what, under the evidence, was the 
case which it was open to the Government to claim should 
be submitted to the jury. It was whether within the 3 years 
preceding the indictment the defendants conspired in re- 
straint of the interstate trade or commerce in cash registers 
of the American Company of Columbus by the use of the 
fifth and ninth means specified therein. We make this out in 
this way: Certainly it was not more than whether (he de- 
fendants within that time conspired in restraint of such 
trade or commerce of the competitors named who were in 
existence during the 3 years by any of the means specified. 
It did not include whether they at any time conspired against 
any other of the competitors named therein because, as they 
had cessed to exist prior to the 3 years, defendants could 
not have conspired against them within the 3 years, and, so 
far as they conspired against them prior to the 3 years, i. e., 
whilst they were in existence, as the prosecution therefor was 
barred by the statute of limitations, the indictment did not 
seek conviction for the conspiracy as to them. Nor did it 
include whether they at any time conspired generally, i. e., 
against all competitors, because whilst, as we have seen, the 
underlying thought of the first count is that they so c(m- 
spired, and that this conspiracy was directed against the 
oomp^itora named during and as they came into existence, 
the count did not seek conviction for such generic eonspiracyk 
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Properly oonstoied, it sought conviction for s coni^iiwi^ 
sgainst the named competitors only, and those only who were 
in existence during the S years. And so far as such genindc 
conspiracy existed prior to the 3 years the prosecution for 
it, too, was barred. It follows, therefore, that that case Was 
not more than whether the defendants within the 8 years 
conspired in restraint of such trade or commerce of the 
American of Columbus, the Michi^n, the Peninsular, the 
Burdick-Corbin, the Jewell, and the Dial by any of the 
means specified, for these were the only competitors who 
were in existence during the 1628] 3 years. The Bensinger 
and Hopkins-Bobinson were not in existence at any time 
within the 20-year period, the St. Louis is not mentioned in 
the evidence, the Bundy was not in the cash-register busi- 
ness, and all the others ceased to exist prior to the 8 years. 
The last of them to go out of existence was the Union, and 
it ceased to exist as a competitor November 1, 1906. 

[23, 241 But the case was not even this much. It is not 
claimed by the Government that the generic conspiracy was 
ever directed against the Peninsular, the Burdick-Corbin, 
the Jewell, or the Dial. It only claims that it was directed 
against the American of Columbus and the Michigan. The 
American came into existence not later than the early part 
of 1907, and the Michigan in 1908. And, so far as the Michi- 
gan is concerned, there was no substantial evidence that 
such conspiracy was ever directed against it. There was 
evidence of but two acts which can be said to have b^n un- 
friendly towards it, only one of which was in the 3 years. 
They were directed not against it, but against two dealers 
in the machine, who purchased them outright and resold 
them. Its president and organizer, who had been connected 
with the National Company and who ceased his connection 
therewith in July, 1907, then holding the position of general 
manager, was one of the principal witnesses for the prose- 
cution, and he made no complaint whatever of the National 
Company’s attitude or action toward his company. Possibly 
the reason why the generic conspiracy, assuming that there 
was one, was never directed against these five companies, 
i. e., the Pemnsular, the Burdick-Corbin, the Jewell, the 
Dial, and the Michigan, was because they did not seriously 
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endanger the Natimial supremai^. And, in view of this, 
perhaps the generic conspiracy should be stated to be, not 
that it was against all competitors, but only against such as 
mig^t endanger such supremacy. Such is the way, then, in 
which we limit the case which it was open to the Glovemment 
to claim should be submitted to the jury to the American 
of Columbus. But we also limit it under the evidence as to 
the means to be used in accomplishing the object of the con- 
spiracy against that competitor; i. e., to the fifth and ninth. 
It is not claimed that the defendants conspired to use the 
fourth means against any competitors. The first, second, 
and third means were not means to accomplish that object. 
They were not calculated, in and of themselves, to restrain 
the trade or commerce of any competitor. If no use was 
made of the information thereby obtained, no competitor 
would be restrained in his trade or commerce. Their sole 
function, therefore, was to enable the defendants to use other 
means which, in and of themselves, were calculated to re- 
strain. It did not include the sixth, seventh, and tenth 
means, because there was no substantial evidence that the 
defendants at any time, much less within the 3 years, con- 
spired in restraint of that company by the use of those means. 

It may be assumed in this connection that there was sub- 
stantial evidence that the generic conspiracy and the specific 
conspiracy against the competitors who ceased to exist prior 
to 1907 included the use of such means, but it does not fol- 
low that the conspiracy against the American of Columbus 
included the use thereof. There was not a 1629] particle of 
evidence that any such applications for patents as are called 
for by the tenth item, or that threats to that company, or to 
any purchaser or prospective purchaser of its machines, to 
begin suits for infringement against it or him, called for by 
the sixth item, were ever made. But a single suit for in- 
fringement was ever brought That was brought against 
that company itself in the District Court of the Southern 
District of New York in 1908. The National obtained 
thernn a decree of infringement, which was reversed on ap- 
peaL NoHond Cash Register Co. v. Americm Oa»h Register 
Co.y 178 Fed. 79, 101 C. C. A. 569. The patent was held in- 
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TaU4 btcauee of the oale of a jdpgle maehine covered hjr it 
more than 2 years before its issue. The fact that the National 
waasucces^l in the lower court is at least prima facie evi^ 
denoe of probable cause. The mere fact that there may 
have been a conspiracy — i. e., a joint purpose on the part of 
the defendants to restrain the trade of the competitors who 
ceased to exist before the year 1907 by the use of such 
means— is no evidence whatever that they had such joint 
purpose as to the American of Columbus, when during the 
5 years of its existence preceding the indictment there was 
no manifestation of such purpose. The same is true as to 
the means covered by the eighth and eleventh items. We 
assume here, also, that there was substantial evidence that 
the generic conspiracy and the specific conspiracy against 
the competitors who ceased to exist prior to 1907 included 
the use of the means specified in the eighth item, and of other 
effective means not specified at all, but covered by the 
eleventh item. But there is not a particle of evidence that 
the defendants at any time within the 5 years of its exist- 
ence contemplated the use of such means against the Ameri- 
can of Columbus. And so it is that we limit the case which 
was open for the Government to claim should be submitted 
to the jury to whether the defendants within the 3 years pre- 
ceding the indictment conspired in restraint of the interstate 
trade or commerce of the American of Columbus by the use 
of the means described in the fifth and ninth specifications. 

[25] But in so limiting that case we are not to be under- 
stood as holding that the jury were not to ccmsider at all 
whether the defendants conspired in restraint of the com- 
petitors named who ceased to exist prior to 1907 during their 
existence by the use of all the effective means specified except 
the fourth and of other effective means not specified covered 
by the eleventh item, and whether they were parties, to a 
generic conspiracy of that character, and that evidence to 
this effect was not admissible. Our positicm is simply that 
those were subordinate issues in the case. The ultimate issue 
thsr^ was whether the def«idants had so conqnred against 
^ American of Columbus. The former issue had bearing 
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on tile qaestioii whether there was a generic conspinM^, and 
the latter on the question whether there was a conspiracy 
against the American of Gilumbus when it came into ex- 
istence, which continued into the 3 years. Our purpose in 
putting the matter thus is to bring out sharply just what 
was the ultimate issue in the case, after the close of the evi- 
dence. A dear understand [630] ing of this will aid ns in 
disposing of the question in hand, and also the other ques- 
tions yet to be considered. 

It is, however, urged on behalf of defendants that the 
decision in the case of Commonwealth v. Harley^ 7 Mete. 
(Mass.) 506, is against the consideration of a generic con- 
spiracy in this case at all. It was there held that, under an 
indictment charging a conspiracy to defraud Stephen W. 
Marsh, evidence was not admissible of a conspiracy to cheat 
the public generally, or any person who might fall in the 
way of the conspirators. This was, however, on the ground — 
it could only have been on that ground — ^that the charge in 
the indictment excluded the thought of a generic conspiracy, 
and charged a conspiracy which in its origination was a spcp- 
cific conspiracy against Stephen W. Marsh. But that is not 
the case we have here. It is true that the indictment charges 
a specific conspiracy only, but it is not a conspiracy which 
was specific in its origination. In its origination it was a 
generic conspiracy, which became a specific conspiracy by 
being directed against the competitors named as they came 
into existence. Hence it was a pertinent question in the case 
whether there was a generic conspiracy during the 20 years, 
and there was no variance. 

In the case of People v. Oilman, 121 Mich. 187, 80 N. W. 
4, 46 L. B. A. 218, 80 Am.' St. Bep. 490, a conviction was up- 
held under an indictment charging a conspiracy to defraud 
Edwin H. Sadler upon evidence of a conspiracy to cheat such 
persons as might be induced to attend certain seance meet- 
ings, and that he attended them. The decision is in conflict 
with the Massachusetts case, unless the indictment permitted 
the construction that it charged a specific conspiracy against 
Sadler by reason of a generic conspiracy being directed 
against him. 

96826 ’— VOL 6-17 8 
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. .[^]:Sb;aa to the fint, 8ec<md, and tihiird means— the iaeana 
which iaand of themselyea were non-effective— evidence tend- 
ing to show that the con8pir8<^ included them was admissi- 
ble. And so far as there was substantial evidence to tiie 
effect that it did, it was for the jury to consider whether it 
did, but only as bearing on the further question whether it 
included, also, any of the effective means. 

[27] The other thing which at this point should be clearly 
understood is whether, in order to there being such a case for 
submission to the jury, it is absolutely essential that any- 
thing was done in ^rtherance of such conspiracy within the 
3 years preceding the indictment. We think that it is not. 
.And this follows from Mr. Justice Holmes’ illuminating and 
most helpful opinion in the case of United States v. Kissel., 
218 U. S. 601, 31 Sup. Ct. 124, 54 L. £d. 1168. Before the 
decision in that case the question of the continuance of a 
conspiracy was in confusion and the authorities in conflict. 
There is no longer any confusion. The position there com- 
bated was that a conspiracy could not have continuance in 
time. It was urged that it could not, because it consisted in 
an unlawful agreement, and an agreement does not have con- 
tinuance. That that was what it consisted in seemed to be 
justified by the common definition of a conspiracy as an 
agreement to do an unlawful thing, or to do a lawful thing 
by unlawful means. But this is no longer an accurate defi- 
nition of a conspiracy. The agreement simply initiates the 
conspiracy, but it is not^the whole of it. Mr. Justice Holmes 
said: 

[ 681 ] **It is true that the unlawful agreement satisfies the defi- 
nition of the crime, but it does not exhaust it” 

And again he said:* 

”A conspiracy is constituted by an agreement, it is true; but it is 
the result of the agreement, rather than the agreement itself, Just as a 
partnership, although constituted by a contract, is not the contract, 
but is the result of it. The contract Is instantaneous; the partner- 
ship may endure as one and the same partnership for years, A con- 
spiracy is a partnership in criminal purposes.” 

Here we have an accurate definition of a conspiracy. Tt 
is a partnership in criminal purposes,’’ to which we might 
add, brought about by an agreement So long, then, as the 
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paitnenihip in a criminal purpose continues, the conspiracy 
continues. And it may continue without anything being 
done in furtherance of it. X and Y conspire on a day or 
two before the beginning of the period within which an in- 
dictinent on a certain date may be found to murder Z, or to 
commit some other crime, on a day certain one week off ; i. e., 
several days after the beginning of that period. After the 
beginning thereof, they abandon the conspiracy, either by 
a formal understanding or by allowing the day to go by 
without doing anything, and never renewing it. In such 
case the partnersship in the criminal purpose continues into 
the period. In so far, then, as it continued into the period 
it was not barred by the statute of limitations. The mere 
fact that the prosecution for the agreement which initiated 
the partnership is barred is no reason for barring it as to 
so much of the partnership as has continued into the period. 
It may be important to show something done in furtherance 
of the coni^iracy within the period to establish its continu- 
ance into it. It is not essential to its continuance thereinto. 

We come, then, to the question whether the Government 
was entitled to a submission of such case to the jury. This 
depends on whether there was substantial evidence in sup- 
port of that case. By substantial evidence we mean evidence 
fit to induce conviction. And in determining this we limit 
ourselves entirely to the Government’s evidence, for it is not 
the province of the court, on a motion for a peremptory in- 
struction, to weigh the evidence. That is for the jury only, 
except that it may be weighed by the court on a motion for 
new trial. Jenkins <& Reynolds Co. v. Alpena Portland Ce- 
ment Co., 147 Fed. 641, 77 C. C. A. 625. 

[28, 29] In order for the defendants to have so conspired 
it is essential that they had such connection with the Na- 
tional Company that in the performance of their duties they 
had to do with its competitors. Those of its officers and 
agents who had nothing to do with competition, as, for 
instance, those in the manufacturing department, can not be 
said to have so conspired. It is not sufficient to connect any 
officer or agent of the National Company with the conspiracy 
that they knew of it or acquiesced in it. They must by word 
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or deed have become a party to it. People t. Btokardti 1 
Mich. 216, 61 Am. Dec. 85; 6 B. C. L. p. 1066. 

[80] The president and general manager of the company 
had to do with competition. Both, the latter under tiiC 
former, had supervision [632] of its entire business. They 
were located at Dayton. The United States was divided into 
sisteen districts. Over each was placed a district manager. 
Those district managers were located in the principal cities 
of the country. They had complete charge of the business in 
their respective districts, which included sales and competi- 
tion. Sales were made by sales agents and salesmen distrib- 
uted throughout the country; the latter being under thC 
former, and both under the district managers. In making 
sales they were brought into contact with competition. There 
was a competition department, with a competition committee. 
This committee was located at Dayton. It had entire super- 
vision of competition. It had executives who dealt with 
competition in the field, known as “company salesmen.” 
They worked in conjunction with sales agents and salesmen, 
and when in the field were under the district managers. The 
nexus between the competition department and the president 
and general manager was the executive secretary. Besides 
these, there was a sales manager and assistant sales manager 
located at New York. They had more or less to do with 
competition. The district managers at times held conven- 
tions at Dayton. They were attended by the president and 
general manager, the members of the competition committee, 
the executive secretary, and the company salesmen. At 
these conventions the subject of competition was given prom- 
inence. The sales agents and salesmen at times held con- 
ventions in different parte of the country, and at these con- 
ventions competition was a subject of discussion. Some of 
these officers and agents — at least the president and general 
manager, competition committee, and district managers — 
took part in framing the policy of the company as to compe- 
tition. And it would seem that most, if not all, of them 
knew of it and had a hand in carrying it out. The sales 
agents and salesmen were paid a commission on their sales. 
All the others received salariea 
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All. but three of the plaintiffs in error were connected with 
the National Ciompany when the indictment was found, and 
most of them were connected in one or the other of the ca- 
pacities above set forth, and had been so for some time. The 
plaintiff in error John H. Patterson was president; Ed- 
ward A. Deeds, vice president and a director, and possibly 
assistant general manager; William F. Bippus, treasurer 
director; Robert Patterson, a director; Thomas J. Watson, 
sales manager; Joseph E. Rogers, assistant sales manager; 
Alexander C. Hamed, executive secretary; Alexander W. 
Sinclair and John J. Range, company salesman; and Fred- 
erick S. High, Pliny Eves, Arthur A. Wentz, George E. Mor- 
gan, Charles T. Walmsley, Charles A. Snyder, Walter Cool, 
Myer N. Jacobs, Mont L. Lasley, M. G. Keith, J. C. Laird, 
W. C. Howe, and E. H. Epperson, district managers. It is 
not certain that' the plaintiff in error Jonathan B. Hayward 
was then connected with the company ; if so, it was as patent 
counsel. The plaintiff in.error William H. Muzzy ceased his 
connection in 1911, and was then connected with the patent 
department at least as an attorney. Both Hayward and Muzzy 
had been members of the competition committee. And the 
plaintiffs in error William Pflum and Earl B. Wilson 16881 
ceased their connection in 1910 ; the one being general man- 
ager and the other sales agent. John H. Patterson had been 
president since 1884, and all the others had been connected 
with the company many years, though not in the same ca- 
pacities in which they were then connected, and yet most of 
them in capacities which caused them to have to do more or 
less with competition. 

We think it clear that there was substantial evidence to 
the effect that there was a conspiracy on the part of those 
officers and agents of the National Company who then had 
to do with competition against most, if not all, of the com- 
petitors named who were in existence before the American 
of Columbus came into existence, which was not later than 
the early part of 1907, except the Peninsular, Burdick-Cor- 
bin, and Dial, as long as they were in existence within the 20- 
year period, and that this conspiracy included the use of 
some, if not all, of the means specified, and other means not 
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specified aimed to be covered by the elevmth item, and that 
when that company came into existence there was a generic 
conspiraqr against all competitors, at least all who might 
endanger the National’s supremacy, which generic conspiracy 
had been in existence at least from the beginning of the 20 
yeare. In an issue of a publication of the company seem< 
ingly for distribution amongst its officers and agents, of date 
May 1, 1892, occur these statements: 

** If tile opposition knew whut is in store for them, they would not 
waste any more time and money staying in the business. They are 
all beginning to realize tliat there is no hope for them.** 

It is only a question of whether we propose to spend the money 
to keep down opposition. If we continue, it is absolutely certain no 
opposition company can stand against this company and its agents. 
If necessary, we will spend dve times as much money as we have 
already done, in order to down opposition. If they really believe thto, 
they will throw up the sponge and quit.** 

*‘We are receiving overtures to buy out opposition. We will not 
buy them out. We do not buy out ; we knock out.** 

In an issue August 1, 1895, occurs this statement: 

*‘We are determined to absolutely control the cash register busi- 
ness.’* 

And in an issue of date March 25, 1897, after setting forth 
the policy of the company of frankly informing a competitor 
of the purpose to drive him out of business, occurs this state- 
ment: 

*' This, it is true, is what is called * securing a monopoly * ; but we 
think there can be no possi^ble economic or other objection to it. Gash 
registers are not a necessity of life. Any one who chooses can do 
business without them, thus contributing nothing to the ' monopoly.' ** 

It is then stated that this monopoly ’’ is managed upon 
a liberal and broad-minded plan.” And at a convention of 
the district managers held at Dayton July 22, 1907, the de- 
fendant John H. Patterson, president, thus expressed himself 
to them : 

'* We want Mr. Anderson of the competition department to give you 
a little idea of how we are going to control competition. We want 
Mr. Hayward also to give you a little talk. We want Mr. Muzzy to 
tell you how we are goii^ to absolutely control the competition of the 
world, because we want you to feel this way. The first thing we aim 
to do Is to keep down competition.** 
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[*t41 And again: 

“I ^ed the Standard Oil Ciompany what waa the secret of the!?, 
suochss, and they said this question could be answered in a very few 
words. Men, nothing but men; men well organized; they will keep 
down competition and make things succeed.” 

In the publications of the company and' in the communica' 
tloiis between the officers and agents having to do with com- 
petition, terms of warfare were not infrequently used, such 
as battle, fight, enemy, ammunition, shot, whipped, victory, 
and flags flying. During that time all the competitors 
named then in existence retired from the field. The Amer- 
ican of Philadelphia, Boston, Hailwood, International, 
Hubinger & Carroll, and Latimer quit. The National does 
not seem to have been the cause of the Latimer quitting. 
The Century, Chicago, Cuckoo, Globe, Ideal, Kruse, Lam- 
•son. Metropolitan, Navy, Osborn, Standard, Simplex, Sun, 
Toledo, Union, and Weiler sold out to the National, and 
it discontinued their business. The American of Philadel- 
phia and Boston quit because of infringement suits brought 
against them by the National in which it was successfid. 
The decisions in its favor against them are National Cash 
Register Co. v. American Cash Register Co. (C. C.), 47 
P'ed. 212; National Cash Register Co. v. American Cash 
Register Co., 53 Fed. 367, 3 C. C. A. 559; National Cash 
Register Co. v. Boston Cash /. tfe R. Co., 159 U. S. 261, 15 
Sup. Ct., 1041, 40 L. Ed. 142. The result of this litigation 
may possibly have had something to do with other com- 
petitors quitting or selling out. Infringement suits were 
brought against most, if not all, the others, and these suits 
had more or less to do with their quitting or selling out. 
There was evidence tending to show in some of these in- 
stances at least that the claim of infringement was un- 
founded and known to be so, and that the suits for infringe- 
ment were not brought in good faith, but for the sole pur- 
pose of aiding in driving the competitors from the field, 
llie Government claims that such was the case in all in- 
stances. In most, if not all, of these instances, some, if 
not all, of the other means were resorted to, and it is not 
unlikely that in some instances at least they were more 
effective than the suits. And such means were resorted to 
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in some, if not all, the cases where the suits wei« suc- 
cessful. The Hailwood, International, Centuijj Chicago, 
Cuckoo, Globe, Ideal, Metropolitan, Navy, Osborn, Sim- 
plex, Son, Toledo, Union, and Western retired from the 
field during the 7 years prior to 1907. Most, if not all, of 
the others retired before then, and mainly in the early part 
of the 20-year period. 

Ill justice to the National Company and the defendants it 
should be noted that it was the pioneer in the cash register 
business and developed it. It owned the basic patents and 
must have acquired in a proper manner a very gi'eat number 
of improvement patents. In addition to this, it had the ad- 
vantage of very great capacity in the management of its 
affairs. These two considerations together, without refer- 
ence to any unfair treatment of its competitors, are sufficient 
in themselves to account in a large measure for the success it 
has attained. And it is not unlikely that its trade was 
pirated by other competitors besides the American of Phila- 
delphia and the Boston, against whom it obtained [635] de- 
crees of infringement, and that these, as well as others, in 
their competition with it, resorted to some of the tactics com- 
plained of here.. 

We think it clear, also, that there was substantial evidence 
to the effect that this generic conspiracy was directed against 
the American of Columbus when it came into existence, and 
became specific as to it, and that it continued up until just 
shortly before the lieghming of the 3-year period. The only 
other cmnpetitors then in existence were the Peninsular, Bur- 
dick-Corbin, and Dial, neither of which, as stated, w'as of 
much consequence. That company was the successor of the 
International, and it in turn of the Hailwood. The Hall- 
wood during its existence, which covered a number of years, 
was one of the National’s most stubborn competitors. It 
went into the hands of a receiver in 1903 or 1904. There was 
evidence tending to show that an effort was made, whilst its 
assets were in such hands, by the National, to acquire them 
without its being known in the transaction. The Interna- 
tional acquired them, and then the American. Its conhec- 
tion with the Hailwood not unlikely aided it in getting es- 
tablished in business soon after entering the field. So iden- 
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tified- with the Hailwood was it that its machines were fre- 
quently called Hailwood, and it, sometimes, the Hailwood 
Compai^. In view of its connection with the Hailwood 
Company, one would expect the generic conspiracy to be 
directed against it as soon as it came into existence, and so 
the Oovemment’s evidence tended to show. May 4, 1907, the 
district manager at Detroit, Henry F. James, wrote to the as- 
sistant head of the competition department, Joseph E. War- 
ren, that the Hailwood (i. e., American) situation in Detroit 
looked rather serious, and suggested the employment of the 
plaintiff in error Alexander W. Sinclair, then off the roll, to 
hire the HaUwood agent at that point. Warren answered 
that the competition did not warrant placing Sinclair on the 
roll again, and suggested that he (James) was in a better 
position to hire the agent than Sinclair. There was no evi- 
dence of anything else of a specific character during this 
year. But there were general statements as to competition 
which could not have had reference to any one but the 
American. Such was the statement of plaintiff in error John 
H. Patterson, at the convention of district managers July 
22, 1907. June 20, 1907, the general manager, Hugh Chal- 
mers, wrote to all the sales agents and salesmen, suggesting 
that they call on the users of competing machines and point 
out to them the weaknesses and deficiencies thereof, so that, 
even if they could not make a trade, they would cease to be 
a “plugger” for the opposition. And September 6, 1907, 
the head of the competition department, C. D. Anderson, 
wrote James at Detroit that tbe company was never in bet- 
ter shape to take care of competition than at that time, and 
for that reason they did not intend to let it increase again. 

March 1, 1908, the plaintiff in error Sinclair entered the 
employ of the American and located at Detroit. It is pos- 
sible that he was then still off the National’s roll. He con- 
tinued in its employ there until September 24, 1908. During 
this time a vigorous effort was made to drive him from the 
field, and it finally succeeded, when he reentered the Na- 
tional’s employ as a company salesman, and so continued un- 
til 1^86] the trial. The plaintiffs in error Pflum, then gen- 
eral manager, Hamed, then executive secretary, and Watson, 
then sales manager, , participated in this effort. The method 
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€d. attedr was to prerent him from making sales of AmeHoah 
machines and to displace such as he made. The way in 
which the former was attempted was by offering Hailwoods 
owned by the National Company at low prices — ^i. e., 30 
cents on the dollar — ^in competition. The intention was to 
construct a machine specially for that purpose. In letter 
from James to Hamed of date March 16, 1908, he stated that 
he needed a proper tool with which to fight Sinclair’s com- 
petition, and requested that 10 or 12 Hailwoods be sent him, 
as our machine parallel to Hailwood will not be ready for 
some time,” and Hamed in his answer said that work on 
draw-operated machine — which was the character of the 
American — ^was being pushed and they would be able to give 
it to him sooner than he had stated. But whether this ma- 
chine was used in this connection does not appear. The way 
in which the displacements were brought about was by offer- 
ing the regular National machines on unusual terms. Both 
methods were unfair. Their purpose was to drive Sinclair 
and the American which he represented off the field, so that 
the National might have it to itself. May 16, 1908, Harned 
wrote James, congratulating him on displacing six Hailwoods 
taken in part pay for six Nationals, and stated that all at 
the factory, including plaintiff in error Deeds, were pleased 
and gratified at the outcome, and that he had put a crimp in 
Sinclair from which he would have difficulty in recovery. 
June 9, 1908, James wrote Pflum that since Sinclair had 
taken hold he had blocked 25 of his sales and displaced 9. 
September 4, 1908, plaintiff in error Watson issued a circu- 
lar to the selling force empowering them to sell Hall- 
woods at 30 cents on the dollar. There was evidence of 
unfair means being used during this same time at Los Angeles 
to prevent the sale of the American machine, the details of 
which need not be given. And September 10, 1908, James, in 
whose territory Grand Rapids, Mich., was located, wrote 
plaintiff in error Watson, wanting to know the conclusions of 
hihiself and plaintiff in error Pflum as to the situation at 
thdt place, and whether they had succeeded in hiring Cleaves, 
the agent of the American, and saying that, if they could not 
hire him, they should have some special men — i. e., com- 
paify salesmen— -there until they ran him out of business. 
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After Sinclair returned to the service of the National) he 
was sent to Toledo, Ohio, where he remained at least until 
in'November, 1908. Whilst there he adopted the same tactics 
that had been used against him in Detroit to drive out the 
agents of the American at that point. Finally, in the middle 
of January, 1909, James, the district managm* at Detroit left 
the service of the National, and in breach of a contract that he 
had with it at once entered the employ of the American and 
was placed in charge of several States, with headquarters at 
Detroit. In the early part of February, 1909, certainly not as 
late as the 22d of that month, the new district manager ap- 
pointed to take the place of James at Detroit was installed. 
At a meeting of the sales agents and salesmen who were to 
be under him, held on that occasion, the plaintiff in error 
Watson was present and undertook to outline the policy 
[6371 of the National in meeting competition, and in the 
course of his remarks, according to one witness, he said that 
it would be necessary to use every means possible to put 
James out of business, and according to another that they 
did not want him to get a foothold in Detroit, and that they 
would move their executive offices to Detroit, but that they 
would put him out of business. 

Thus it is that the Government’s evidence tended to es- 
tablish a conspiracy on the part of some of the defendants 
at least against the American, and brought it down almost to 
the door of the 3-year period. It remains to consider 
whether there was substantial evidence to the effect that It 
entered that door. Possibly in view of the fact that the 
American was still actively in business — that what had trans- 
pired preceding the 3 years down almost to it indicated 
an absolute and fixed purpose to restrain the trade of the 
American, if not to drive it out of business, without any indi- 
cation of a change of purpose before the 3 years — and that 
the American was represented at Detroit by the National’s 
former representative, against whom it had a grievance, it 
was for the jury, without more, to determine whether the 
conspiracy continued into the 3 years. But the case does not 
depend upon presumptions Things were done within the 
3 years by representatives of the National in restraint of the 
American’s trade and commerce. According to the defend- 
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aatsy all thit was donie was bj salSs agents and salesmen; and 
none of the plaintiffs in error were directly connected with 
it; and what was done by sales agents and salesmen was 
scanty, in view of the fact that the National had 750 of such 
representatives distributed throughout the country, and the 
American was doing business all over it. They urge that 
what (he Government’s evidence established was done should 
be taken as being all that was done. The American knew 
of all unfriendly action towards it, and actively assisted it 
in the prosecution of the case, and the evidence disclosed that 
it made a very thorough investigation. Here, according to 
defendants, was all that was done. In 22 instances sales 
agents and salesmen of the National attempted to induct 
purchasers of American machines, who had not paid for 
them, to repudiate their contracts by seller’s talk and offer- 
ing to allow them what they had paid on the purchase price 
of Nationals, in two, and possibly three, of which instances 
the attempt was successful. They occurred in 14 different 
States and 17 different localities. Ten of them occurred in 
1909, 7 in 1910, and 5 in 1911. Defendants would have it 
that these were all such instances, but the tendency of the 
testimony of Steubenmuch is to establish 8 others, 6 of 
which were in 1910 and 2 in 1912, in Connecticut. In addi- 
tion to these the acts in restraint covered by the Govern- 
ment’s evidence were the display in March, 1909, by the Na- 
tional’s sales agent at Los Angeles, in California, in his 
show window, smashed-tip Hailwood cash registers with a 
card bearing this inscription : 

“Hundreds of merchants have exchanged unsatisfactory Hailwood 
cash regtstmrs for Nationals. We sell them at 80 cents on the dollar. 
But as they have no commercial value and do not sell, we are com- 
Iielled to break them up to make room and will sell as Old Junk.” 

—ran unsuccessful attempt by the sales agent of the Na- 
tional at Dallas, Tex., in the winter of 1909-10 to bribe a 
dayman in the employ [638] of the American agent to 
tell him where he delivered every American machine, and 
an unsuccessful attempt by the sales agent of the National 
at. Los Angeles, Cal., May 1, 1910, to induce the American 
agent at that point to leave its employ and enter that of 
the National. The defendants contend that it is more rea- 
sonable to account for these acts by a desire on the part of 
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the sales agents and saleanen to make commissionB then 
the existence of the conspiracy charged. Undoubtedly tiaese 
acts are small in number compared with the number whidi 
might have been, and it is possible to account for them on 
the grounds suggested. And the fact that James, the most 
important witness for the Government, did not definitely 
testify to any specific acts in restraint of his trade after he 
became connected with the American is favorable to the 
defendant’s position. But even on the basis that the fore- 
going list exhausts all acts in restraint of the trade and 
commerce of the American within the 3 years, and that 
these are to be accounted for, as defendants would have 
it, or as mere sequelae of a conspiracy that terminated be- 
fore the beginning^of the 3 years, still we are constrained 
to hold that it was for the jury to determine whether the 
conspiracy continued into the 3 years. We have shown that 
the Government’s evidence tends to establish the continuance 
of the conspiracy almost up to the very beginning of the 
3 years. Something happened shortly after the beginning 
of the 3 years calculated to terminate the conspiracy, which 
may account for nothing being done by the defendants 
in error within the 3 years indicating the continued ex- 
istence of the conspiracy, and which, if it was the cause 
of its termination, involves its continuance into the 3 years. 
That was action on the part of James to call the National 
to account for its attitude towards and action against the 
American. On July 14, 1909, an information in the nature 
of a quo warranto on behalf of the people on relation of 
James was filed in the Supreme Court of Michigan against 
the 'National Company to oust it from that State for vio- 
lating its anti-trust laws, which proceeding resulted in a 
judgment for a fine on July 14, 1914. In the nature of 
things, some time must have been taken to prepare for the 
proceeding, and the evidence disclosed that James caused 
affidavits to be taken of unfair acts towards the American 
by National agents as far back as in March, 1909. It is 
not unlikely that the National became aware of this con- 
t^plated proceeding, and knowledge of it was calculated 
tQ cause it to take steps to end all action against the 
American which could reasonably be complained of. And 
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we find that on April 1, 1909, the plaintiff in error Pflum 
sent the following letter to all the district managers, to wit: 


** The National Gash Registbb Company, 

New York, April 1, 1909. 

** To All Disthict Managers : 

Mr. M. N. Jacobs : In the various conventions I have attended, I 
found that some of the newer members in the districts are not thor- 
oughly clear on the best way to handle sales made by other companies. 
Please see that every agent in your district thoroughly understands 
our position in the matter. 

**You know what this policy is, but in brief will say that in no 
case will we permit any of our agents to misrepresent cash registers 
manufactured by other companies, neither will we permit any agent 
or person in our employ to induce any purchaser of a cash register 
made by any other company to break [680] his contract and return 
the register to the manufacturer. With the Hue of registers that our 
agents now have, they are able to show the superiority of Nationals 
over those of any other make and at lower prices. 

** There has been no violation of our policies that 1 know of, but 1 
give you this information because of the Inquiries received from the 
newer men in the field. 

** Please see that these Instructions are carried out in every detail 
and that the new men are so instructed on entering the field. 

“Tours very truly, 


“W. P,— T. 


Wm. Pflum, 

Vice President and Manager.^* 


There is room to claim that such is the only reasonable 
ground to account for this letter being written and sent out. 
If so, there is room to claim, further, that the conspiracy 
continued at least untifthen. 

[81] But we would not be understood as holding that, 
apart from this construction, the acts in restraint of the 
Americanos trade within the 3 years above given were not 
sufficient, in connection with the evidence tending to trace 
the existence of the conspiracy up to the beginning of the 8 
years, to require that the question as to its continuance within 
the 3 years be submitted to the jury. The question is not 
whether those acts were sufficient to establish the entering 
into a conspiracy in the first instance, but the continuance of 
a conspiracy theretofore formed. And that list cannot be 
said to be exhaustive. We have heretofore noted that James 
ill his letter to Hamed of March 16, 1908, and Harned In his 
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ani^er, referred to a drawer-operated machine paralld to 
the Hailwood (i. e., American), which the National was 
making for the purpose of fighting the American therewith. 
The Government’s evidence tended to show that a machine 
known as 1,000-line machine, and whieh not unlikely was 
this machine, was used only for the purpose of fighting the 
American and keeping it from making sales within the 3 
/ears. If so, this could hardly be without some of the de- 
fendants being connected with it. The Government’s posi- 
tion here was combated strongly by the defendants, but we 
mnnot weigh its evidence on this point as against that of 
the Government. For these reasons, therefore, we think the 
;ase was for the jury, and the court did not err in over- 
mling all the motions. It is not the province of an appellate 
court to weigh the evidence. What the trial court might do 
on a motion for new trial as to some of the defendants, in 
(he view which we have taken of the nature of the offense 
charged, we need not pause to consider. 

4. It is now in order to take up the assignments question- 
ing rulings upon the admissibility of evidence. They are 
very numerous, but the consideration of them can be short- 
ened by classification. In considering them, the case for 
the jury, as we have determined it to have been, should be 
kept constantly in mind. That case is whether within the 
three years the defendants conspired in restraint of the 
trade of the American of Columbus, by the use of the fifth 
and ninth means. No evidence that was not relevant thereto 
was admissible, and all that was was admissible, if not other- 
wise objectionable. The primary classification of these 
rulings is into those involving evidence that was admitted 
and those where the evidence was excluded. We consider 
first those where the evidence was admitted. In this con- 
nection it may be said generally that the admissible evidence 
was not confined [646] to that which bore directly upon 
the existence of such conspiracy within the 3 years. All that 
was not otherwise objectionable tending to show the existence 
of a generic conspiracy when that company came into exist- 
ence and its fixed and absolute character was relevant and 
admissible. Likewise as to all evidence tending to show that 
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upon its coining into existence the generic conspirai^ wis 
directed against it specifically and continued down to the 
beginning of the 3 years. 

The admitted evidence involved in the rulings covered 
by the assignments relates to transactions within the 8 years 
and to transactions prior thereto as far back as the beginning 
of the 20 years. Here we consider first that which relates 
to transactions within the 3 years. And that may be divided 
into the evidence of the acts in restraint of the American 
trade, heretofore referred to, evidence of an act against that 
company, not heretofore referred to, and evidence of acts 
against the Michigan and Dial companies. 

[32] All of the evidence of acts against the American, 
heretofore referred to, was objected to, and the rulings ad- 
mitting it are assigned as error. It is urged that none of 
those acts come within the means specified in the indictment, 
and that the eleventh item is insufficient, under the authoritj^ 
of the case of United Staies v. Oreene (D. C.) 115 Fed. 343, 
346. We think, however, that they fairly come within the 
fifth and ninth. Greater stress is made on the consideration 
that it was not shown that any of the defendants were con- 
nected with any. of those acts. It is true that there was no 
direct evidence of such connection, apart from the use of the 
1,000-line machines; but this circumstance did not render 
evidence of those acts inadmissible. The Government would 
base its admissibility on the doctrine of respondeat superior. 
It cites the cases of United States v. Gooding^ 12 Wheat. 460, 
6 L. Ed. 693; CUguot'a Champagne^ 3 Wall. 114, 18 L. Ed. 
116; and Stochwell v. United States, 13 Wall. 531, 20 L. Ed. 
491, where it was held that: 

"Whatever Is done by an agent In reference to the business in 
which be is at the time employed and within the scope of this au- 
thority is said or done by the principal, and may be proved as well in 
a criminal as in a dvll case in all respects as If the principal were 
tbe actor.” 

But this doctrine can have no application here, as the per- 
sons who did the acts — i. e., sales agents and salesmen— wete 
not the agents of the defendants. They were the ag^ts of 
the National Company. They were under dofendante, hut 
this not make them defendants’ ogonts. It urges fu^er 
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that they were co^conspirators with defendants, and under 
the case of Clune t. United States^ 159 U. S. 690, 16 Sup. 
Ct. 125, 40 L. Ed. 269, what one conspirator does is evidence 
against the other, even though he is not a defendant or 
charged with being a party to the conspiracy in the indict- 
ment. Possibly this is sufficient to uphold the action of the 
court in admitting the evidence. But it is not necessary to 
rely on it. All the acts were done in the regular course of 
the business of the National Company. Those sales agents 
and salesmen were under the direct supervision of some, 
at least, of the defendants. There was substantial evidence 
that [641] prior to the 3 years the defendants were in a 
conspiracy to restrain the trade and commerce of the Ameri- 
can of Columbus by causing such acts to be done, and the 
sole question was whether that conspiracy had continued 
into the 3 years. The doing of those acts was relevant to 
that issue. It was not an unreasonable inference that they 
were to be accounted for by the continued existence of the 
conspiracy. Possibly they are to be accounted for by the ini- 
tiative of the sales agents and salesmen in their anxiety to 
make commissions or as mere sequelee. But it was for the 
jury to determine how they were to be accounted for as be- 
tween those three possible ways of doing so. The defendants 
contend that is a case of an inference upon or from an infer- 
ence, and that this is not allowable under the cases of United 
States v. Roas^ 92 U. S. 281, 23 L. Ed. 707, and Manning V. 
Insurance Co., 100 U. S. 693, 25 L. Ed. 761. That is a case 
of an inference upon or from on inference is attempted to 
be made out by tracing the course of inference in this way. 
An inference is first drawn that the sales agents and sal^- 
men acted upon the instructions of the National Company, 
and then the further inference is drawn that defendants 
were connected with such instructions. This case does not 
involve any such question. It is a case of immediate infer- 
ence. The course of inference is not as claimed, but from 
the acts done to the conspiracy as the cause thereof. The 
court, therefore, did not err in admitting the evidence. 

[33] The evidence of an act against the company not here- 
tofore referred to was as to something that happened in 
«582B*— VOL 5-17 
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connection with one of the attempts on the part of the Ka* 
tional’s sales agents and salesmen to induce purchasers of 
American machines to repudiate their contracts of purchase, 
to wit, the attempt as to Conrad Green & Sons, of Portland, 
Oj^on, in the latter part of 1910. The agent of the Ameri- 
can, who made that sale, left its employ the latter part of 
March, 1911, and entered that of the National. Evidence 
was admitted that after the delivery of the machine it was 
noticed to be out of order. The American agent made re- 
peated attempts to fix it, but it remained out of order until 
he quit its employ. After he left, his successor, a repairman, 
who with the agent had examined the machine before its de- 
livery and found it to be in perfect condition, examined it 
again and found that it was out of order because a piece of 
its mechanism was bent. The Government’s position was 
that the American agent had bent it, at the National’s in- 
stance. There was no other evidence that the National bad 
any other connection with the matter than that the Ameri- 
can agent entered its employ four or five months afterwards 
and one of its competition men was seen in his store about 
three weeks before he did so. We do not think the evidence 
was sufficient to connect any National agent with the defec- 
tive condition of the machine. There was no evidence of 
any other such act having ever been committed or attempted 
against the American. We, therefore, hold that there was 
error here. 

[84, 85] The acts against the Michigan and Dial, evidence 
of which was admitted, were these: A salesman of the Na- 
tional attempted to induce a dealer in Michigan cash regis- 
ters, who bought them out [648] right from the Michigan 
Company and resold them, to discontinue the business by 
tlnreats of interference. A similar transaction to this took 
place prior to the three years, i. e., in 1908. As to the Dial 
in one instance an agent of the National happening in the 
office of that company when an acquaintance was. there ne- 
gotiating for some of its stock advised him not to buy it; 
and in anotlier the plaintiff in error Muzzy attempted to 
pnrehase the business or patents of the company which was 
unsuec^ssful. We think the court erred in acWtting this 
evidence. The Gkivemment does not contend that the evi- 
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deuce as to the Dial was sufficient to make a case for the jury 
of conspiracy against it, and we have held that that as to 
the Michigan was not sufficient for that purpose. If this 
evidence did not tend to establish a conspiracy against those 
companies, it did not tend to establish (me against the 
American. 

[36] We come now to the evidence as to transactions prior 
to the three years as far back as the beginning of the twenty 
years which was admitted over defendants’ objection and the 
rulings as to which are assigned as error. The bulk of the 
evidence relates to such transactions and most of it was 
objected to. If the admission of any of the evidence as 
to acts against the American prior to the three years which, 
we have theretofore stated, is assigned as error, the assign- 
ment has escaped us. The admission of the evidence as to 
the other act against the Michigan is assigned as error. 
This assignment is well taken for the reason given as to 
the act within the three years. The rest of the assignments 
here have to do with evidence tending to show a conspiracy 
against the competitors who ceased to exist prior to 1907 
and a generic conspiracy which was directed against them. 
The same objections are made to some of this evidence 
which were made to the evidence of the acts against the 
American within the three years heretofore set forth. It 
is urged that the transactions to which it relates do not come 
within the means specified and the eleventh item is not 
sufficient to warrant evidence of them under the Greene 
case. And the defendants were not shown to be connected 
with or responsible for them. It is also urged as to the 
evidence relating to transactions and matters occurring in 
the early part of the twenty years that they were too re- 
mote. We think, however, that none of it was too remote. 
It, as well as the evidence of later transactions and matters, 
tended to show a generic conspiracy and bore on its fixed 
and absolute character and on its nature otherwise. As to 
defendants’ connection therewith they all occurred in the 
regular course of the business of the National, and whether 
any of the defendants and which of them were connected 
therewith was open to inference to be drawn by the jury. 
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* [87] Not do we think the objection to' ceirlaih of this 
evidenoe that it did not relate to transactions coining within 
the means specified well taken. The ruling of the court in 
refusing to require a bill of particulars of the means in- 
tended to be covered cannot be questioned here and the 
indictment was quite liberal in the matter of specification. 
Besides, the case for which the defendants were subject to 
conviction was limited to means specified, to wit, fifth and 
ninth. The [643] question here is whether in establishing 
the generic conspiraig^ — a fact relevant to the existence of 
the specific conspiracy covered by that case — ^the Govern- 
ment was limited to the means specified as to competitors 
who ceased their existence prior to 1907. The tendency of 
the use of other means than those specified was to establish 
that the generic conspiracy was to use every possible wrong- 
ful means that might be effective in putting an end to com- 
petition. 

[88] Special emphasis is made upon the assignments 
which call in question rulings admitting evidence concern- 
ing the purchase of the businesses of 16 competitors by the 
National prior to 1907, and how the purchases came about. 
But all this evidence was admissible. Its tendency was to 
establish a generic conspiracy to compel competitors to sell 
out to the National by the use of any effective wrongful 
means in existence when the American came in the field, and 
the tendency of such generic conspiracy is to establish a 
specific conspiracy agitipst the American when it came into 
existence, which continued into the 3 years, at least to restrain 
its trade and commerce, if not to compel it to sell out to the 
National, by the use of the fifth and ninth items. It is 
true that, at the time of these purchases, suits for infringe- 
ment were pending against most, if not all, of these competi- 
tors. If such suits were brought in good faith and were the 
cause of the competitors selling out, then the tendency of 
that evidence was not to establish such a generic conspiracy. 
The case of Virttie v. Creamery Package Company^ 227 U. 
S. 8, 88 Sup. Ct. 202, 57 L. Ed. 393, was an action for treble 
damages under the seventh section of the Anti-Trust Act 
for a conspiracy in restraint of the plaihtifPt interstate trade 
by prosecuting suits against them for infringement of patents 



P49TBB8jE>9 «!, 127 

Opinion of the Court 

aiid circulatiog r^rts that his articles were an infringe- 
meni thereof. Two suits for infringement had been brought, 
in one of which infringement was denied and in the other 
decreed. In connection with those suits such reports were 
circulated. It was held that no recovery could be had. Mr. 
Justice McKenna said : 

^'Patents would be of 11 tie value If Infringers of them could not be 
notified of the consequences of Infringement or proceeded against In 
the courts. Such action considered by Itself cannot be said to be 
Illegal. Patent rights, It is true, may be asserted in malicious prose* 
cutions as other rights • • • may be. But this is not an action 
for malicious prosecution. It is an action under the Sherman Antl- 
Trnst Act for the violations * * * of that act, seeking treble 
damages.” 

He did not mean by that that no recovery could be had 
under that act for damages caused by a conspiracy in re- 
straint of interstate trade by the malicious prosecution of 
suits for infringement. He meant no more than that it did 
not appear that there was any such conspiracy in that case. 
So far as appeared, both suits were brought in good faith. 

But here there was evidence tending to show that suits 
were not brought in good faith, and, on the contrary, were 
an ‘‘illicit use of the courts as instrumentalities of oppres- 
sion,” condemned in the case of Commercial Acetylene Go. 
V. Avery Portable Light Co. (C. C.), 152 Fed. 642. Besides, 
there was evidence tending to show in certain of the cases, 
at least, that the bringing of the suit was not [644] the real 
cause of the competitors selling out, but the use of other 
wrongful means. In addition to this, in each case of pur- 
chase it was made a provision in the contract that the com- 
petitor should not engage in the cash register business for 
20 or 25 years, except one or two States in the West, where 
the cash register business was not large, which evidenced 
the purpose to keep competitors out of the business. This 
circumstance made what is known as the Leland contract, 
settling litigation growing out of the suit against the Boston 
Company, in which the National was successful, admissible 
in evidence. After the end of that suit the National brought 
suits against certain officers of the Boston to recover darn- 
s'. In the case of Naiional Cask Register Co. y. Lelamd, 
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94 F«di 602, 37 C. C. JL 872, it was held that it was mtitled 
to recover, and this is the litigation in settlement oi whida 
the contract referred to was executed. By it the National 
acquired patents, models, and certain apparatus of the Bos- 
ton Company. It contained a provision by which the officers 
were not to engage in the cash register business for 26 years, 
except in Montana and Idaho. There was no error in admit- 
ting any of these contracts in evidence. 

[39] The admission of contracts with others than the 
competitors named in the indictment, eliminating them from 
the cadi register field, is also assigned as error. There were 
five or six instances of this kind. The parties with whom 
the contracts were made were mainly dealers in second-hand 
registers. They evidence a purpose to acquire complete con- 
trol of the business in second-hand 'registers of its make, 
and were admissible as tending to show a generic conspiracy 
and its character, notwithstanding they were not referred 
to in the indictment. 

[40] The ground of objection to the evidence thus far 
considered is at bottom want of relevancy. Except to the 
extent stated we have found it to be relevant. In addition 
to these portions of the evidence, the admission of certain 
other evidence is assigned as error on the ground of its being 
hearsay; It is evidence as to what took place at two con- 
ventions of district managers held at Dayton, one in Decem- 
ber, 1902, and the other in July, 1907. We have made use 
of what was said by the defendant, John H. Patterson, at 
the last of the two. What took place at these conventions 
was evidenced by what purported to be minutes thereof. 
Those of the first convention were identified by a witness 
who had been assistant to the head of the competition depart- 
ment and was present at it. He further testified that the 
minutes were taken by stenographers, amongst whom was 
the plaintiff in error, Hamed, who took most of them, and 
that he thought a copy was sent to each district manager, 
and several were kept in the competition department, ^ose 
of the last one were identified by the former district manager 
at Detroit. He testified that they were sent to him by the 
Nitional Company with his name on it. It is not dear 
whether he is to be understood as testifying that he was 
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preseat at the convention. Two objections are made to that 
evidence. One is that both were copies, and the originals 
should have been produced or accounted for. The other is 
that the evidence of what took place at those conventions 
was hearsay. The first obLfi45]jecti6n was not made in 
the lower court. That raised by the other was that before 
the minutes were read in evidence their accuracy diould 
have been guaranteed, either by the persons who made them 
or by others who were present at the conventions. Strictly 
speaking, the objection that the evidence was hearsay raised 
this question. But the objection should have been more spe- 
cific. It should have been expressly urged that such guar- 
anty should be made before admitting the minutes in evi- 
dence. It might have been furnished. Because of this, if 
any error was committed in admitting these minutes in 
evidence, it cannot be considered. 

[41, 42] This brings us to the assignments questioning 
rulings excluding evidence offered by the defendants. That 
mainly complained of is the rejection of evidence offered to 
prove that the National owned unexpired patents covering 
the machines made and sold or offered to be sold, by the 
16 competitors whom it bought out, by the Hailwood, Inter- 
national, and Hubinger & Carroll, which quit business, and 
by the American of Columbus, during the times they were 
in existence, which machines, therefore, infringed those pat- 
ents. According to this offer, all the competitors who ceased 
business prior to 1907, and the American of Columbus, 
against whose trade and commerce defendants are charged 
with conspiring, were infringers of the National’s patents, 
and in so conspiring they were but seeking to prevent them 
from doing that which the National had a right to have 
them 1 ‘efrain from doing. We are not much impressed 
with the good faith of the offer as to the American. The 
conduct of the National and its managing officers during the 
five years of its existence preceding the indictment seems 
to belie it. During that time no suit for infringement was 
brought against that company, except the one heretofore 
referred to, and there is no indication that they then thought 
that it was liable to such suit. It is not likely that they 
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wqulil hftve remained quiescent in this regard, if they ao 
thought. Because of the absence of any evidence to this 
effect, we have held that the conspiiacy as to that company, 
if ^ere was one, did not include the sixth and seventh 
means. . But, assuming that the offer was made in good 
faith, we think the court was right in excluding the evidence. 
It could not have been admissible to meet a charge that it 
had in bad faith threatened to bring suits for infringement. 
There was no such charge to meet. The only possible 
ground for its admissibility was to make good that de- 
fendants had the right to conspire in restraint of the inter- 
state trade and commerce in cash registers of the Americmi 
by the use of the fifth and ninth means, and hence were not 
guilty of an offense under first section of the Anti-Trust Act 
in so doing. 

This brings before us the question whether a patentee and 
another, or the officers and agents of a patentee, can conspire 
in restraint of the interstate trade or commerce in the article 
covered by the patent of persons who have no right to engage 
in such trade and commerce, and who by engaging therein 
infringe the right of the patentee ; i. e., whether such a con- 
spiracy comes within that section. Its disposition involves 
the rights of a patentee. These rights are two, one statu- 
tory [646] and the other at common law. The statutory 
right is usually stated in its adjective form; i. e., to exclude 
or to prevent others from making, using, or selling the arti- 
cle covered by the patent, or, in other words, to sue or to 
bring actions against others who are or have been making, 
using, or selling them. But this right has also a substantive 
form. It is that others shall refrain from making, or using, 
or selling the article. The patentee’s right at common law 
is to make, use, or sell the article. This right is to no 
extent dependent on the statute. The patentee, therefore, 
has the right to have others refrain from selling the article 
covered by his patent, and if they will not do so he has the 
rig^t to prevent them from sellinjg by suit. Has a patentee, 
then, the right to prevent any infringer from selling the 
article covered by his patent in any . other wayt He cer-^ 
taialy has oo right to do it by killing him, or destroying his 
factory, or sa<h infringing articles as he may own. In sell- 
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ing.the infringing article, no assaulta are made upon his 
I^rwn, so that there is no room for claiming that his action 
was in. self-defense. And the infringer owns his factory and 
articles^ The patentee may be entitled to a destruction of 
the infringing articles through the process of the court, but 
not otherwise. But has he the right to prevent him from so 
doing by action outside of the courts, not involving an 
invasion of the rights of person or property of the infringer ; 
i. e., by the use of means which would be wrongful if used 
by him to prevent another from selling articles not covered 
by his patent — ^i. e., such means as are charged here? 

We are not concerned here with the question as to what 
a patentee may himself do in a general way to protect the 
substantive right which he has from invasion. The ques- 
tion in hand is whether he and another, or his officers and 
agents in his interest, may conspire to prevent an invasion 
of his rights in the interstate field by the use of any such 
means. This depends solely on whether such a conspiracy 
is within the first section of the Anti-Trust Act. And it 
would seem that to ask this question is to answer it. The 
terms of the section are of a most sweeping character. It 
includes every conspiracy in restraint of interstate trade or 
commerce. It is not a question whether it is rightful or 
wrongful interstate trade or commerce that is covered by 
the conspiracy. It is sufficient that it is interstate trade or 
commerce. If two or more persons in no way interested in 
a patent were to conspire in restraint of the interstate trade 
or Commerce of an infringer, no one would contend that 
the conspiracy was not covered by the statute. No more is 
it open to contend that a conspiracy by a patentee and an- 
other, or by the officers and agents of a patentee in his inter- 
est, to restrain the interstate trade or commerce of an in- 
fringer, is not within the statute. The intent of the statute 
was to sweep away all conspiracies in restraint of such trade 
or commerce, whatever their character may be. The statute 
relicts the monopoly of the patentee. It to no extent in- 
vades the rights conferred upon him by his patent. Bement 
y. NaUonal Harrow Co., 186 U. S. 70, 22 Sup. Ct. 747, 46 L. 
Ed. 1058; United States v. 'Winslow, 227 17. S. 202, 33 Sup. 
Ct. 263, 57 L. Ed. 481. But the right to conspire with [ 647 ] 
another or others in his interest in restraint of the interstate 
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trade ^ oommerae covered by his patent is not one of the 
rights conferred tiiereby, and sncfa a conspira(^ is within the 
statute. Standard Sanitary Mfg. Co. v. United Statee. ^& 
U. S. 20, 88 Sup. Ct 9, 57 L. Ed. 107. Mr. Justice McKenna 
there said: 

“Rights conferred by patents are indeed very definite and ex- 
tensive, but they do not give any more than other rights a universal 
llcease against positive prohibitions. The Sherman Law is a limi- 
tation of rights — ^rights which may be pushed to evil conseciuences, 
and therefore restrained.” 

We are therefore clearly of the opinion that the defend- 
ants were not entitled to offer evidence that the trade and 
commerce of the American of Columbus in cash registers 
was covered by an unexpired patent owned by the National. 

[43] How, then, as to the competitors who ceased to exist 
prior to 1907, and who either sold out to the National or 
just quit doing business? Was evidence that their trade 
and commerce was covered by unexpired patents so owned 
admissible? We think it was. As to them the question 
before the jury was not whether the defendants had the 
right to conspire in restraint of their interstate trade or 
commerce. The defendants were not on trial for any such 
conspiracy. The right to prosecute them for such con- 
spiracy had been long before barred by the statute of limi- 
tations. But the question was before the jury whether 
they had conspired against those competitors to restrain 
their interstate trade., or commerce by threatening to bring 
and bringing in bad faith suits against them for infringe- 
ment of patents to compel them to sell out to the National 
or quit the business. It was the position of the Govern- 
ment that they had so conspired, and there was evidence 
tending to establish that they had, at least as to some of 
them. This was not an ultimate question in the case. It 
was only a subordinate one, and yet it was a real mie. It 
was not primarily subordinate to the question whether the 
defendants had conspired in restraint of the interstate trade 
or commerce of the American of Columbus by the use of 
such means. As we have seen, there was no such question in 
the case. It was primarily subordinate to the questi<m 
WlMth», prior to 1907, when the American came into ex- 
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jstaiee) ihe defendants were parties to a generic con^iraey 
in restraint of the interstate trade or commerce of all c<mi- 
tutors who might endanger the suprenuM^ of the National 
.by the use of any effective means, of which a conq>iracy 
against the American of Columbus by the use of the fifth 
and ninth means, which continued into the 8 years, was the 
outgrowth. 

Now, as bearing on that question, we think that the de> 
fendants were entitled to prove, if they could, that the ma- 
chines of those competitors were infringements. The means 
covered by the seventh item were in effect malicious prose- 
cutions against those competitors — ^the bringing of suits for 
infringement, not in the belief that the National had a good 
cause of action against them, but without regard to whether 
it had or not — in order to drive them from the cash register 
field; i. e., in bad faith or without probable cause. A suit' 
for malicious prosecution cannot be brought until the ter- 
mination of the prosecu[648]tion. In such a suit, therefore, 
it is never a question whether there was real cause for the 
prosecution. Its dismissal settles the question whether there 
was real cause. But it is a question therein whether there 
was probable cause. The suit cannot be maintained if there 
was. But here there was no termination of the suits for 
infringement, by a decision of the question of infringement 
involved therein. In most instances the suits were termi- 
nated by settlement. The question, therefore, whether there 
was real cause for bringing them, is still an open question. 
And if there was real cause for their bringing, they were 
not malicious prosecutions — they were not brought in bad 
faith. If in an ordinary suit for malicious prosecution it is 
a good defense that there was probable cause for the prose- 
cution, so here the claim that these infringement suits were 
brought in bad faith is met by showing that there was real 
cause for them, in that the competitors were infringers of 
valid unexpired patents held by the National. The defend- 
ants were not limited to showing that the National acted on 
the ad'vice of counsel in bringing the suits. They had the 
right to show, if they could, that such suits were based upon 
valid patents against real infringers. It is true that the 
effect of this is to bring into this prosecution a considerable 
number of patent suits as it were. But the Government 
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)u^;ti!rpttght them here by charging in the indicttnent that 
defendants conspired to drii^e these competitors from ^e 
cash register field by maliciously bringing suits for infringe- 
ments of patents against them, and introducing evidence to 
that effect We think, therefore, that the evidence was ad- 
missible, and that there was error in excluding it 

[44] It is also urged that the court erred in excluding 
evidence of competitive tactics and aggressions on the part 
of the National’s competitors, offered by defendants. As we 
make it, this evidence related only to the Hailwood, the 
American’s predecessor, and to Steubenrauch, the American’s 
Connecticut sales agent ; the conduct of the latter happening 
within the 3 yeara We think this evidence was admissible. 
The rdevancy of the Government’s evidence as to a con- 
spiracy against the Hailwood was in its bearing on the ex- 
istence of a generic conspiracy and its character. The tend- 
ency of the evidence as to its competitive tactics and ag- 
gressions against the National was to make out that, in so 
far as there was a conspiracy against the Hailwood, it was 
due to provocation. Provocation, therefore, was a possible 
element in the generic conspiracy, and, if so, the fact of 
there having been no provocation on the part of the Ameri- 
can, the remote successor of the Hailwood, would make it 
open to contend that the general conspiracy was never di- 
rected against it. It is in this way that it seems to us that 
the evidence as to the conduct of of the Hailwood bore on 
the question whether sthere was a conspiracy against the 
American. Then, as to Steubenrauch’s conduct: The tend- 
ency thereof was to show that the conduct of the National’s 
sales agent complained of was due to that conduct, and not 
to a conspiracy on the part of defendants against the 
American. 

[45] Finally, the exclusion of the letters of plaintiffs in 
error High and Snyder to the plaintiff in error Fflum, of 
date, respectively, April [649] 5, 1909, and April 6, 1909, 
in answer to his circular letter of April 1, 1909, to the dis- 
trict managers, heretofore quoted in full, are assigned as 
error. In those letters these two plaintiffs in error stated 
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thst the policy therein outlined had beep puietied in theit 
districtn We think the letters were admissible in evidence 
They were written nearly 8 years before the finding of the 
indictment, and were a part of the res ffestm. Hibbard r. 
United States^ 172 Fed. 66, 70, 96 C. C. A. 554, 18 Ann. 
Cas. 1040; Harrison v. UnUed States, 200 Fed. 674, 119 
C. C. A. 78; Gould v. United States, 209 Fed. 780, 126 C. 
C. A. 454. If there was anything in the circumstances then 
or theretofore existing affecting their good faith, they were 
for the jury to consider, just as it was for them to determine 
the good faith of the Pflum circular. 

5. It remains to consider the errors assigned in connection 
with the charge to the jury. But few exceptions were taken 
to the charge which was given, and no assignment of error 
in this connection has been argued. We therefore pass these 
exceptions by. The court submitted all three counts to the 
jury. The defendants requested that the jury be instructed 
to find them not guilty on the second and third. In accord- 
ance with our holding as to the sufficiency of these two counts, 
the defendants were entitled to have the jury so instructed. 
The first count alone should have been submitted to them. 

[46] The court clearly told the jury that the defendants 
could not be found guilty under that count unless they had 
conspired within the 8 years. This, of course, limited the 
case upon which they could be so found to competitors in 
existence during the 3 years. But defendants were entitled 
to have the jury instructed .specifically that they could not be 
found guilty as to the competitors who ceased to exist before 
1907. They asked specific instructions to this effect. These 
instructions were given as to 6 of them. They should have 
been given as to the other 20. That such instructions were 
given as to 6 made it more prejudicial that they were not 
given as to the other 20. 

[47] The defendants also requested that the jury be spe- 
cifically instructed that they could not. be found guilty as to 
each of the 6 competitors who were in existence during the 
3 years. They were not entitled to the instruction as to the 
American of Columbus. They were entitled to the inEd;ruc- 



i$$ W MBDrabUb lapOBSm^ 609 . i 

(^tnfen of tike Ooort 

tion as to the other 5. There was no substantial eridence 
that witMn the 6 years defendants had conspired as to ^her 
of those 5 competitors. The instructions as to the Burdidc* 
Coi4)in and Jewell were given. Those also as to the Penin- 
sular, Dial, and Michigan should have been given. The de- 
fendants further requested that the jury be specifically in- 
structed that they could not be found guilty of having con- 
spired within the 8 years in restraint by the use of each of 
the 11 means specified. They were so instructed as to the 
fourth. They were entitled to have it instructed also as to 
the sixth, seventh, eighth, ninth, and eleventh. Whilst, as 
we have held, the first, second, and third means were non- 
effective, without more, and the evidence as to the conspiracy 
within the 3 years including either of those means was slight, 
yet such as it was the jury was entitled to consider in con- 
nection with that bearing on the fifth and [650] ninth 
means, and no instructions should have been given which 
could be construed as excluding that evidence. That it is 
reversible error to submit to the jury the question whether 
the conspiracy in question includes means of which there is 
no evidence follows from the decision in Noah v. United 
States, 229 U. S, 373, 83 Sup. Ct. 780, 87 L. Ed. 1232. The 
grounds upon which we hold the court erred in not giving 
the specific instructions indicated appear in what we have 
had to say on defendants’ right to a peremptory instruction. 
The giving of them would have presented sharply to the 
jury the only ultimate qtiestion before it, to wit, whether 
within the 3 years the defendants conspired in restraint of 
the interstate trade or commerce in ca^ registers of the 
American of Columbus by the use of the fifth and ninth 
means specified. 

[48-50] The defendants also requested the giving of three 
instructions embodying certain general propositions as to 
what it was not unlawful for the defendants to do in their 
several capacities as officers and agents of the National, 
to wit: 

(1) "To require the agents of their company to report the names 
of persons who had purchased cash registers from competitors,: or 
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to secure eaiuplea of machines from time to time put on the market 
by competitors.” 

(2) “ To sell or offer and try to sell National cash registers te 
persons who bad bought and owned competing cash registers In ex- 
change at such price as was satisfactory to the parties.” 

(8) “ To compare by comparative demonstrations or otherwise com- 
petitive cash registers with National cash registers, for the purpose 
of demonstrating the superiority of the National cash registers, and 
thereby induce the prospective purchaser to purchase the National 
cash register.” 

No objection can be made to the last proposition, but the 
other two were too broad. They need qualification. It was 
unlawful for defendants to do as stated in the second propo- 
sition, if the doing thereof involved the purchaser and owner 
of the competing cash register breaking his contract with 
the competitor in any particular, or was done for the pur- 
pose of driving the competitor out of the cash register field. 
One competitor has the right to try to sell by fair means 
all of his goods that he can, and if the effect of his selling 
is to drive another competitor out of the field he is not to 
blame. But it is wrong for one competitor to want to drive 
another competitor from the field by unfair or illegal means, 
and to take steps to that end, so that he may have the field 
free from such competition and thereby be enabled to sell 
his goods. 

Then, as to reporting purchasers of competing registers 
and securing samples, it all depends on the manner in 
which the information in the one instance and the samples 
in the other were obtained or secured. If in a proper man- 
ner, nothing unlawful was done. 

We do not deem it necessary to consider the other re- 
quests asked and refused. 

We are constrained, therefore, to reverse the judgment of 
the lower court and remand the case for a new trial and 
further proceedings consistent herewith. 
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iiiEIliCAN TOBACCO CO.'ET AL. PEOPLE’S TO- 
BACCO CO., LIMITED.* 

(Circuit Court of Appeals, Fifth Circuit. April 11$, 1918.) 

[204 Fed. R^., 58.] 

Limitation of Actions ({ 100)— Dibcovekt of Conspibact— Anti- 
Tbust Act — Violation. — Where plaintiff sued defendants for con- 
spiracy, consisting of an alleged unlawful agreement to Injure 
plaintiff in Its business, in violation of the Sherman Anti-Trust 
Act (act July 2, 1890, c. 647, 26 Stat 209 [U. S. Comp. St 1901, 
p. 8200]), the period of limitation did not begin to [59] run until 
plaintiff discovered the existence of the conspiracy and its cause 
of action.* 

[Ed. Note. — For other cases, see Limitation of Actions, Cent 
Dig. ii 328, 480-493; Dec. Dig. I 100.] 

In Error to the District Court of the United States for the 
Eastern District of Ijouisiana; Bufus E. Foster, Judge. 

Action by the People’s Tobacco Company, Limited, against 
the American Tobacco Company and others. Judgment for 
plaintiff, and defendants bring error. Affirmed. 

Junius Parker^ of New York City, and George Denegre^ 
Joseph Paxton Blair, and TF. S. Parkerson, all of New Or- 
leans, La., for plaintiffs in error. 

Edwin T. Merrick and Ralph J. Schwarz, both of New 
Orleans, La., for defeiidant in error. 

Before Pardee and Shelby, Circuit Judges, and Newman, 
District Judge. 

Newman, District Judge. 

This is a suit by the People’s Tobacco Company, Limited, 
against the American Tobacco Company, Augustus Craft, 
and the Craft Tobacco Company, which was brought under 

*For former opinion of the Circuit Court of Appeals (170 Fed. 
896), see volume S, page 660. 

* Syllabus copyrighted, 1918, by West Publishing Company. 
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^e Ck>ntgrm of July 2, 1890, known as Shuman 
Anti-Trust Act 'V (act July 2, 1890, c. 647, .26 Stat 209 
[17. S. Comp. St. 1901, p. 3200p. The suit was for dam- 
ages alleged to have been sustained by the plaintiff below, 
the defendant in error here, by reason of an unlawful agree- 
ment on the part of the defendant companies and Augustus 
Craft, who, it is also alleged, conspired to injure the People’s 
Tobacco Company in its business. There was a verdict and 
judgment for the plaintiff. 

It is unnecessary to go into the character of the action 
or the questions involved on the merits of the case to any 
great extent, because the recovery in the district court as 
to the liability and the amount is not questioned here. The 
judgment, which recites the amount of the verdict, and is 
for three times the amount of the same and for counsel fees, 
is as follows: 

“Considering the verdict of the Jury rendered in this cause on 
March 80, 1912, wherein the Jury found in favor of the plaintiff and 
against the defendants, in solido, in the sum of $8,728.06, and con- 
sidering the law in such cases made and provided (act of Congress 
approved July 2, 1890), it is ordered, adjudged, and decreed that 
the plaintiff, the People’s Tobacco Company, do have and recover 
of and from the defendants, the American Tobacco Company, Augustus 
Craft, and the Craft Tobacco Company, Limited, in solido, the sum 
of $26,184.18, being three times the amount of the said verdict ren- 
dered on March 30, 1912, by the Jury herein, together with Interest 
thereon at the rate of 5 per cent per annum from the date of this 
Judgment. It is further ordered, adjudged, and decreed, in ac- 
cordance with the act of Congress as aforesaid, that the plaintiff, 
the People’s Tobacco Company, do have and recover of and from 
the defendants, the American Tobacco Company, Augustus Craft, 
and the Craft Tobacco Company, Limited, In solido, the sum of 
$5,000 as reasonable attorney’s fees herein allowed by the court to 
plaintiff in this cause. It is further ordered, adjudged, and decreed 
that said defendants be condemned to pay all the costs of this 
suit.” 

[60] The only question made on this writ of error is 
whether the suit was brought in time, the defendants plead- 
ing the prescription of one year under the law of Louisiana, 
and it is conceded that that is the prescribed time for Such 
actions in Louitiana. 

95826 *— VOI.6— 17 10 
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The oiriginal petition which commenced this proceeding 
wee filed Jenunry 80, 1908, and it is claimed that the first 
knowlec^ the plaintiff had of the fact that the American 
Tobacco Company was interested with Augustus Craft and 
the Craft Tobacco Company in the business which resulted 
in the injury to the plaintiff was in December, 1907. It is 
claimed by the plaintiff that the time when it became aware 
of the fact that the American Tobacco Company had com- 
bined with Augustus Craft and the Craft Tobacco Com- 
pany to injure it in its business is the period from which 
the prescription began to run. The contention here, on the 
part of the People’s Tobacco Company, as we understand it, 
is that the combination and conspiracy between the Ameri- 
can Tobacco Company, Augustus Craft, and the Craft To- 
bacco Company was concealed by the latter companies, or, 
at least, that their business operations and their methods 
were of such character that they concealed themselves, and 
that such concealment would prevent the ruiming of the 
statute. 

The question of prescription here was made in several 
ways by the defendants in the court below, by their requests 
to charge, which were refused by the court. They are prop- 
erly certified, making the question here clearly and specifi- 
cally as to whether prescription began to run before the fact 
of the concerted action on the part of the American Tobacco 
Company, Augustus Craft, and the Craft Tobacco Com- 
pany was discovered hy or became known to the People’s 
Tobacco Company. The charge of the court on this ques- 
tion of prescription was as follows: 

" When you have gotten that far, If you first decide the case on the 
question of conspiracy, approached the question of damages, and have 
determined that the petitioner is entitled to damages, then there is 
another question of fact for you to determine, and that relates to the 
defense of prescription. It is the law of Louisiana that acts, such as 
these, are prescribed in one year after they occur. But it is also the 
law that this prescription is suspended, has not effect or operation, 
qnring such period as the party injured does not know that he has 
been injured and is unable to bring a suit That means, gentlem^, 
that it begins to run from the moment or the day that the petitioner 
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knoM that he has enifered an actionable injury. That does not mean 
^at it would be^n to run if he merely knew his profits were falling 
off, or he knew they were falling off from the competition of the Graft 
Tobacco Company ; but it would begin to run if he knew that the fall- 
ing off or damage was caused by the competition to effect and in pur- 
suance of an illegal combination in restraint of trade. In other words, 
ffom the moment he knew he could bring an action against somebody 
to recover his damages, although he might not have known who the 
person was, or he might not have known how he was going to prove 
his action,, prescription would run, and after the lapse of one year his 
right of action would be barred. Therefore it is a question of fact 
for you to determine, in connection with this case, whether or not 
the plaintiff knew, or ought to have known, more than a year before 
this petition was filed, that he had suffered an actionable injury. 
The petition was filed on the 30th day of January, 1908, the citation 
was served the same day on all the defendants, and the allegation in 
the petition is that he did not know of this combination or its opera- 
tion against him until the 10th of December, 1007, which, of course, is 
within one year. [61] So, if you find the allegation in his petition is 
correct, and It not offset by the evidence, or not disproved by the evi- 
dence, you will pay no further attention to the question of pre- 
scription.” 

Taking this charge as a whole, we think it fairly presents 
the question of prescription in this case. The particular lan- 
guage which we think renders the charge sound, if it is 
otherwise subject to criticism, is this : 

“Therefore it is a question of fact for you to determine, in con- 
nection with this case, whether or not the plaintiff knew, or ought to 
have known, more than one year before this petition was filed, that 
he had suffered an actionable injury.” 

The court then proceeds to state that the petition was 
filed in January, 1908, and that the plaintiff alleges he did 
not know of the combination and its operation against him 
until December, 1907, clearly indicating, and saying to the 
jury, and so they must have understood, that if the plaintiff 
knew, or could have known, more than a year before the 
filing of its petition, of this unlawful combination against 
it, the plea of prescription would be good. The view of the 
court, as indicated by the charge, was that prescription did 
not begin to run until the People’s Tobacco Company knew, 
or ought to have known, of the agreement or arrangement 
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call«d a combinatkn or conapiracy” on tiw part <rf the 
other tobacco companies against it. While it might have 
known that its profits were falling off, and that the competi- 
tion of the Craft Tobacco Company was causing this, this 
could not give it a cause of action under the provisions of 
the Sherman Law, and until it discovered tbat it had a 
right of action prescription would not commence to run. 
We think this states substantially the law of the case, and is 
the correct view of the question of prescription. 

Much of the argument here has been directed to the ques- 
tion as to whether the maxim “ contra non valentem agere 
non currit prescriptio” is now a part of the jurisprudence 
of the State of Louisiana. The decisions of the Supreme 
Court of Louisiana are conflicting, and there might well be 
doubt, under those decisions alone, as to what is the correct 
view of this. In Levy v. Stewart^ 11 Wall. 244, 20 L. Ed. • 
86, however, which was a case from Louisiana, reference is 
made in the opinion by Mr. Justice Clifford to the law of 
Louisiana on this subject, and especially to the maxim con- 
tra non valentem,” etc., as follows: 

“ Recent decisions of the Supreme Court of the State are referred 
to by the defendant, in which it is denied that any exception what- 
ever is allowed in any case, in the law of prescription, as to bills and 
notes. None of those decisions are founded upon any ^press enact- 
ment, and the reasons assigned for the conclusion are not satisfactory. 
They admit that the maxim ‘ contra non valentem agere non currit 
prescriptio ’ is a maxim o^ universal justice, but deny that it applies 
to causes of action founded upon bills and notes, chiefly because ‘ they 
are prescrlptible against minors and interdicted persons as well as 
others,’ which the chief Justice of the court, in the case flrst cited, 
held to be an unsatisfactory reason for the conclusion, and in that 
view the court here entirely concurs.” 

This would seem to indicate that the Supreme Court of 
the United States recognizes the correctness of those deci- 
sions of the Supreme Court of Louisiana which consider this 
maxim still a part of the jurisprudence of that State. 

[62] In Bailey v. Glover, 21 Wall. 342, 22 L. Ed. 636, in 
the opinion by Mr. Justice Miller, this is said: 

. “ In snits in equity, where relief is sought on the ground of fraud,- 
the authorities are without conflict in support of the doctrine that 
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vrtiere tbe Ignonuue of tbe fraud has heeu produced by afflrmatlTe 
acts of the guilty party in concealing the facts from the other. Oie 
Statute will not bar relief provided suit is brought within proper 
time after the discovery of the fraud. We also think that In suits 
in equity the decided weight of authority is in favor of the proposi- 
tion that, where the party injured by the fraud remains In ignorance 
of it without any fault or want of diligence or care on his part, the 
bar of the statute does not begin to run until the fraud is discovered, 
though there be no special circumstances or effort on the part of the 
party committing the fraud to conceal it from the knowledge of the 
other party.” 

Afterward in the opinion the following is added : 

” But we are of opinion, as already stated, that the weight of Judi- 
cial authority, both in this country and in England, is in favor of 
the application of the rule to suits at law as well as in equity. And 
we are also of opinion that this is founded on a sound and philosophi- 
cal view of the principles of the statutes of limitation. They were 
enacted to prevent frauds— -to prevent parties from asserting rights 
after the lapse of time luid destroyed or impaired the evidence which 
would show that such rights never existed, or had been satisfied, trans- 
ferred, or extinguished, if they ever did exist. To hold that by con- 
cealing a fraud, or by committing a fraud in a manner that It con- 
cealed itself, until such time as the party committing the fraud could 
plead the statute of limitations to protect it, is to make the law which 
was designed to prevent fraud the means by which it is made success- 
ful and secure. And we see no reason why tliis principle should not 
be as applicable to suits tried on the common-law side of the court’s 
calendar as to those on the equity side.” 

This case of Bailey v. Glover has since been frequently 
recognized in decisions by the Supreme C^ourt and other 
United States courts. In Tro/er v. Clewe^ 115 U. S. 528, 6 
Sup. Ct. 155, 29 L. Ed. 467, the court, in discussing the 
question involved here as to the suspension of the statute of 
limitations, where the facts on which the case was based had 
been concealed, said (115 U. 8. 538, 6 Sup. Ct. 159, 29 L. 
Ed. 467) : 

**The case of Bailey v. Glover has never been overruled, doubted, 
or modified by this court.” 

Many other authorities to the same effect might be cited, 
but the foregoing are considered sufficient to establish the 
principle which must control here. 
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It is Stated in this case, howeyer, that the questicm of fratid 
or concMlment of facts upon which the case is founded was 
not made in the District Court, or presented to the jury by 
the court. We do not think this material here. The fact 
of a combination and conspiracy between the American 
Tobacco Company, Augustus Craft, and the Craft Tobacco 
Company had already been established in this case, and 
also the amount which the plaintiff was entitled to recover, 
embracing threefold damages and attorney’s fees. The 
judge, in his charge, fixed the time when prescription should 
commence to run as the date of the discovery of the fact 
of the concerted action by the two defendant companies and 
Craft. It must be borne in mind that the course of the 
wrongful conduct, injurious to the plaintiff, was all this 
time concealed from the plaintiff, and this conduct and this 
concealment most nec[63]essarily be considered as a fraud 
on the plaintiff. The court, in its charge, evidently assumed 
that, if the jury had found that the plaintiff was not entitled 
to damages, it would be unnecessary for it to consider the 
question of prescription at all. Indeed, such is indicated in 
the charge itself. But if it found damages for the plaintiff, 
making the consideration of the question of prescription 
necessary, then they would have already found such con- 
duct on the part of the defendants as would amount to a 
fraud on the plaintiff, and all it was then necessary for it 
to consider was when the plaintiff first ascertained the facts 
which formed the basis for the charge of fraud. 

It is said, however, that the only purpose for concealing 
the connection between the American Tobacco Company and 
Augustus Craft and the Craft Tobacco Company was that 
the American Tobacco Company was on the “unfair list” 
of organized labor, and that if its connection with the Craft 
Tobacco Company became known it would bring about a 
boycott by union labor of the Craft Tobacco Company. The 
fact of the concealment of the combination between the 
American and the Craft Tobacco Companies and Craft is 
none the less a concealment, as we see it, so far as the sus- 
pension of the running of the statute against the People’s 
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Tobacco Ctunpany is concerned. It is the lack ol knowledge 
pi the facts which would give it a cause of action, and its 
inability for that reason to bring suit, that tolls the statute. 

It must be home in mind all the time that the questions 
of combination and conspiracy between the two defendant 
companies and Craft to injure the plaintiff’s business, and 
of the plaintiff’s damages and the amount it is entitled to 
recover of defendants, have been settled in this case; also 
that it has been adjudged that there was a combination 
against the People’s Tobacco Company, of which it did not 
know until within the prescriptive period. Why should 
not the prescriptive period in this case commence at the 
time the combination against the plaintiff was discovered? 
The Sherman Act gives the right to an action for conspiracy 
to injure the business of the plaintiff, such as was alleged, 
and such as we must consider to have been established in 
this case. No action could be brought by the plaintiff 
until he had knowledge of the facts which gave him a cause 
of action. We think the court below was right in holding 
as it did on this question. 

This being the only question for consideration here, for 
the reasons given, the judgment must be affirmed. 


UNITED STATES v. NEW DEPARTURE MFG. CO. 

ET AL. 

(District Court, W. D. New York. March 12, 1913.) 

(204 Fed. Rep. 107.] 

Monopolies (8 81) — Sherman Anti-Trust Act — Violation — Indict- 
ment — “Enoaoe in Conbpiract." — Sherman Anti-Trust Act, July 2, 
1890, c. 647, i 1, 26 Stat. 209 (U. S. Comp. St. 1901, p. 8200), pro- 
vides that every contract, combination, or conspiracy In restraint 
of trade or commerce among the several States Is illegal, and that 
every person who shall make any such contract or engage. In any 
such combination or conspiracy shall be guilty of a 
Section 2 declares that every person who shall monopolize, or 
attempt to monopolize, or combine or couspire with any other 
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pevieii M pmoiiB to monopolise, ony {Mirt of ilie trade or ebmh 
m^roe within the several States, or with foreign nations, shall he 
guilty of a misdemeanor. Held, that the phrase ** engage in such 
combination or conspiracy,’* in section 1, was used in a broad sense, 
and included, not only such persons as initiated such a conspiracy, 
bti^ also those who afterwards engage therein; and hence an indict- 
ment, charging that defendants were engaged in a conspiracy among 
themselves to control and monopolize interstate commerce in the 
manufacture and sale of coaster brakes among the several States, 
followed by an allegation of overt acts tending to effectuate the 
conspiracy, was not defective for failure to charge directly the 
formation and existence of the conspiracy, the words “ engage in,” 
as so used, signifying to embark in, take part in, or enlist In, 
meaning substantially the same thing as to conspire." 

[Ed. Note. — For other cases, see Monopolies, Gent. Dig. I 20; 
Dec. Dig. S 31.] 

Monopolies (§ 31) — Combination in Restraint op Trade — Indict- 
ment — ^Lawful Purpose. — ^Where an indictment for violation of 
Sherman Anti-Trust Act, July 2, 1890, c. 647, §§ 1, 2, 26 Stat. 209 (U. 
S. Comp. St 1901, p. 3200), charged that defendants were engaged 
in a combination and conspiracy to monopolize and control the 
trade in and manufacture and sale of coaster brakes in the United 
States, and that for this purpose defendants, in combination with 
an association, had committed certain specified acts tending to 
restrain competition among themselves, including the assignment 
of pretended patent license rights, tending toward the establish- 
ment of uniform prices for the products, and an agreement between 
them for non-competitive discounts to Jobbers, dealers, etc., all of 
which were alleged to have been done with an unlawful intent to 
centred the market, the indictment was not defective, on the theory 
that the acts charged were in perfect harmony with a lawful 
purpose. ^ 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. I 20; 
Dec. Dig. I 31.1 

Monopolies (I 31) — Sherman Anti-Trust Act — Combination in Re- 
straint OF Trade — Patent Rights — Indictment. — In a prosecution 
of manufacturers of coaster brakes for combination in violation of 
Sherman Anti-Trust Act July 2, 1890, c. 647 §§ 1, 2, 26 Stat. 209 
(U. S. Comp. St. 1901, p. 3200), certain counts of the indictment 
alleged that defendant, the N. D. Company, was tlie owner of a 
basic patent for making such brakes, and issued licenses to manu- 
facture thereunder, charging, however, that the defendant corpora- 
tions were separately the owners of patents and patent rights for 
improvements in the coaster brake and other bicycle and motor 
cycle accessories, but that the defendants, to effectuate their* plan 

"Syllabus copyrighted, 1913, by West Publishing Company. 
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tOL restralii trade* feigned the making of a licenee agreement ostensi- 
bly covering a part,, but not the whole, of the coasts brake manu- 
fadured by the N. D. Company, charging that the pretended license 
agreements, which were to be en[108]tered into simultaneously by 
the N. D. Company as ostensible licensor with the remaining cor- 
poration defendants as ostensible separate licensees, were to be in all 
respects uniform in character, were to contain schedules of uniform 
and non-competitive prices, restrictions upon all sales, etc. Held. 
that such averments negatived an inference that the licenses were 
for a basic patent, but that the conditions were imposed on com- 
petitors in good faith and without an intention to violate the 
statute, since the fact that patents are issued to various persons or 
corporations, does not entitle them to combine to restrain the manu- 
facture or sale of the patented article or to enhance prices in re- 
striction of commerce. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. f 20; 
Dec. Dig. § 31.] 

Statutes (§ 47) — ^Validity — Do'initeness — Sherman Anti-Trust 
Act. — Sherman Anti-Trust Act July 2, 1890, c. 647, i§ 1, 2, 26 Stat, 
209 (U. S. Comp. St. 1901, p. 3200), providing that every contract, 
combination, or conspiracy in restraint of trade or commerce among 
the several States, or witli foreign nations, is illegal, and that every 
person who shall make such contract or engage in such combination 
or conspiracy shall be guilty of a misdemeanor, and that every 
person or persons who shall monopolize or attempt to monoplize, 
or combine or conspire with any other person or persons to monopo- 
lize, any part of the trade or commerce among the several States, 
shall be guilty of a misdemeanor, is not unconstitutional because of 
indefiniteness. 

[Ed. Note. — ^For other cases, see Statutes, Cent. Dig. I 47; Dec. 
Dig. § 47.] 

Indictment and Information (§ 87) — Time of Ofi'ENse — Limita- 
tions. — Where an indictment, charging a conspiracy in restraint of 
interstate trade or commerce in violation of Sherman Anti-Trust 
Act July 2, 1890, c. 647, l§ 1, 2, 26 Stat. 209 (U. S. Comp. St. 1901, 
p. 3200), alleged that defendants continuously, during the period 
from July 1, 1907, to January 8, 1912, committed the unlawful acts 
specified, it Bufilclently alleged that an offense was committed 
within the three-year statute of limitation^. 

[Ed. Note. — For other cases, see Indictment and Information, 
Cent. Dig. ii 244-255; Dec. Dig. I 87.] 

Indictment and Information (I 99) — Counts — Incorporation op 
Previous Counts — Reference.— It is proper to incorporate in a 
subsequent count by reference facts alleged in a previous one. 

[Ed. Note. — For other cases, sec Indictment and Information, 
Cent. Dig. 8§ 270, 2708 : I>ec. Dig. I 99.] 
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Indietment against the New Depaittire Manufacturing 
Company and others for alleged violation of sections 1 and 2 
of the Sherman Anti-Trust Act (act July 2, 1890, c. 647, 26 
Stat. 209 [U. S. Comp. St. 1901, p. 3200]). Demurrer to 
indictment overruled. 

See, also, 196 Fed. 778. 

JoTm Lord O'Brian^ of Buffalo, N. T., for the United 
States. 

Keneiick^ Cooke^ MitcheU <& Bass, of Buffalo, N. Y., Gross, 
Hyde <& Shipman, of Hartford, Conn., and Holmes, Rogers 
<& Carpenter, of New York City (Deilevan A. Holmes, of 
New York City; Wm. 'WdLdo Hyde, of Hartford, Conn.; 
Lyimn M. Bass, of Buffalo, N. Y., and Lovis E. Hart, pf 
Chicago, 111., of counsel), for defendants. 

[109] Hazel, District Judge. 

The defendants, the New Departure Manufacturing Com- 
pany and 5 other corporations and 18 individuals, have been 
indicted in eight counts for the violation of sections 1 and 2 
of the Sherman Anti-Trust Act, passed July 2, 1890 (act 
July 2, 1890, c. 647, 26 Stat. 209 [U. S. Comp. St. 1901, p. 
3200]), being charged with unlawfully engaging in a con- 
spiracy in restraint of interstate trade and commerce among 
the several States and foreign nations, and with attempting 
to monopolize such interstate trade and commerce. 

The indictment, to which the defendants have demurred, 
after charging in general terms that the corporation defend- 
ants were separately engaged in different States in the busi- 
ness of manufacturing bicycle and motor cycle coaster 
brakes and accessories, of a distinctive type and design *from 
those manufactured and sold by any other of the corpora- 
tion defendants, under certain letters patent and certain pat- 
ent license rights owned by them separately, alleges that 
the individual defendants were officers of the said corpora- 
tions, vested with power and authority to do and perform 
the unlawful acts and purposes of the conspiracy, with the 
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exception of Huntington and Jackson, who, howeyer, were 
possessed of similar power and authority to accomplish the 
unlawful acts and purposes of the oonq>iracy by reason of 
their appointment as arbitrators of the association formed 
by the said corporations; that the defradants produced in 
the aggregate 85 per cent of the entire output of bicyde 
and motor cycle coaster brakes and accessories consumed 
in the United States, and had power, by association and co- 
operation, to fix and control the prices thereof in the United 
States markets. The indictment substantially avers that 
said corporations were separate and distinct entities, and 
should each have conducted its business in competition with 
the others as to prices, rebates, discounts, and conditions of 
sales, and that such businesses would have been free from 
unlawful restraint if the defendants had not engaged among 
themselves in the conspiracy complained of. 

The direct accusation is that continuously from the 1st 
of July, 1907, down to the date of the indictment, the de- 
fendants unlawfully, knowingly, and with intent to do so 
engaged in a conspiracy among themselves in undue, un- 
reasonable, direct, and oppressive restraint of interstate 
business, trade, and commerce. The first count of tlie indict- 
ment charges the defendants with engaging in a conspiracy 
among themselves to restrain interstate trade; the second, 
to restrain the interstate trade of their competitors; the 
third, to restrain the interstate trade of the corporation de- 
fendants and individual jobbers and manufacturers of 
coaster brakes; the fourth, fifth, and sixth counts detail 
acts of conspiracy without referring to the proposed patent 
license ; while the seventh and eighth counts, after properly 
referring to the facts of the preceding counts, allege an un- 
lawful attempt on the part of the defendants to monopolize 
the interstate trade and conunerce in the said articles. A 
summary of the particular methods detailed in the indict- 
ment for effectuating the claimed conspiracy follows: 

(1) By agreeing upon prices for the products manufactured by 
the corporation defendants, and mnlntalng them ; (2) by establishing 
uniform and non-oompetltlve discounts to be offered to manufacturers, 



<^nlDft of ilie Oowt 

folrttenit «Da dealt tlO]«ni ; <8) by sdllng tbe manofaetwed iiroddot 
illj^no^-^Miiiipetitive prices^ rebates, and discounts largely in excess o^ 
tbe prices which would have prevailed if the defendants had not 
engaged in the conspiracy; (4) by refusing to sell coaster brakes 
except on the terms and conditions agreed upon by defendants; (5) 
by agreeing upon a form of contract with prospective buyers; (6) 
by refusing to sell products to any manufacturer or jobber not agree- 
ing not to deal in similar products manufactured by others; (7) by 
instigating patent litigation, or threatening with prosecution dealers 
in the commodity of a competitor; (8) by devising a pretended 
license agreement, under which the New Departure Manufacturing 
Company was to act as ostensible licensor, and the other corporation 
defendants as licensees, for the manufacture and sale of said coaster 
brakes and accessories under patents claimed to be owned by the 
former, and covering only parts thereof; (9) by entering at the same 
time into license agreements whereby the licensor agrees not to grant 
additional licenses without the consent of the licensees; (10) by 
granting uniform licenses containing schedules of non-competitive 
prices, discounts, and restrictions on sales to outside dealers; (11) 
by the discontinuance of pending litigation between the various de- 
fendants, and agreement not to question the validity of any patents 
owned by licensees; (12) by the payment of pretended royalties 
to the New Departure Manufacturing Company, which were credited 
back in return for the use of other letters patent; (13) by arranging 
for the deposit with an arbitrator of a guaranty fund to insure 
against breach of license agreement between licensor and licensees, 
and for the settlement of all disputes arising among the defendant 
corporations by said arbitrator; (14) by agreeing upon arbitrary 
non-competitive prices for the sale and resale of coaster brakes and 
accessories by jobbers, and by agreement to sell only to listed Jobbers 
as per arrangement; (15) by giving discounts only to such manu- 
facturers and Jobbers ai^^the defendant corporations should Jointly 
sanction; and (16) by carrying on litigation against competitors, 
and by preventing members of the combination from selling to com- 
petitors. 

The general claim of the Government is that it was the 
purpose and intention of the defendants to discourage and 
destroy competition by intimidation and coercion, by the 
institution of litigation against infringers of patents, and by 
the pretense of a basic license arrangement, running e$* 
clusively to the defendant corporations, binding each to a 
strict observance of the selling prices of the manufactured 
product, futuiie prices, restrictions on sales to jobbers, retail 
dealers, and customers, etc. 
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sDefeodasts contend that the indictmrat is fatally de^ 
feetive because it fails to charge, first, the formation of a 
conspiracy in violation of the act under consideration, as 
an averment that the defendants are .engaged in a . cmi- 
spiracy among themselves” to accomplish an unlawful end 
is not the equivalent of a direct charge of the fonnation 
or existence of a conspiracy; second, that the act is too in- 
definite to sustain a criminal prosecution; and, third, that 
the facts upon which the Government relies are equally as 
consistent with a lawful agreement to restrain interstate 
trade and commerce as with an unlawful agreement. 

[1] With respect to the asserted failure to charge a con- 
spiracy, there was considerable discussion at the bar; it 
being contended, inter aha, that the existence of the con- 
spiracy cannot be shown by the averment of the commission 
of overt acts. Sections 1 and 2 of the Federal Anti-Trust 
Act read as follows: 

“ 1. Every contract, combination in the form of trust or otherwise, 
or conspiracy, in restraint of trade or .commerce among the sevoal 
States, or with [111] foreign nations, is hereby declared to be 
iUegnl. Every person who shall make any such contract or engage 
in any such combination or conspiracy, shall be deemed guilty of a 
misdemeanor, and, on conviction thereof, shall be punished by line 
not exceeding five thousand dollars, or by Imprisonment not exceed- 
ing one year, or by both said punishments, in the discretion of the 
court. 

“2. Every person who shall monopolize, or attempt to monopolize, 
or combine or conspire with any other person or persons, to mo- 
nopolize any part of the trade or commerce among the several 
States, or with foreign nations, shall be guilty of a misdemeanor, 
and, on conviction thereof, shall be punished by fine not exceeding 
five thousand dollars, or by imprisonment not exceeding one year, 
or by both said punishments, in the discretion of the court.” 

The first part of section 1 states that every contract, com- 
bination, or conspiracy in restraint of trade or commerce 
among the several States is illegal, while the sentence fol- 
lowing is declarative of the character of the offense. Was it 
necessary to directly charge the existence or formation of a 
conspiracy upon which to base an accusation that the defend- 
ants engaged in a combination or conspiracy! The quoted 
provision is perhaps not as clearly expressed as it might be; 
but I tbinh the phrase “ engage in such combination or con- 
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used in a broad sense, and includes not only (mdb 
persons as initiate a conspiracy, but also those who after- 
wards engage therein. In Vmied 8tate$ y. Oreenhut (D. G.) 
50 Fed. 469, the indictment was held insufficient, because the 
crime was not charged in the language of the statute or its 
equivalent. In this case the precise language of the statute 
is used to charge the offense, and in addition the particular 
acts done or to be done by the defendants to effectuate the 
crime are set forth. It is a cardinal rule of criminal law that 
an indictment is not invalid for insufficiency, if it embraces 
the language of the statute and covers and includes the essen- 
tial ingredients of the offense with sufficient certainty to 
apprise the defendant of the charge that he will be called 
upon to meet. United States v. Britton^ 108 U. S. 198, 2 Sup. 
Ct. 525, 27 L. Fd. 703 ; Rosen v. United States, 161 TJ. S. 29, 
16 Sup. Ct. 484, 480, 40 L. Ed. 606; Armour Packing Co. v. 
Umted States, 209 U. S. 56, 28 Sup. Ct.- 428, 52 L. Ed. 681 ; 
United States v. Patterson (D. C.) 201 Fed. 697, opinion by 
Hollister, J. 

It is true that indictments under section 5440 of the Be- 
vised Statutes (U. S. Comp. St. 1901, p. 3676) must contain 
a definite charge of conspiracy to defraud the Government 
or to commit an offense against the United States, and resort 
cannot be had to a statement of overt acts to compensate for 
such omission; yet this rule of pleading, repeated in many 
adjudications cited in defendants’ brief, is not believed to 
be controlling in a prosecution charging the violation of the 
Sherman Act, which evidently does not require the averment 
of an overt act to constitute the offense the gravamen of 
which is to combine or conspire, or to engage in a combina- 
tion or conspiracy. United States v. Kissel (C. C.) 173 Fed. 
823; United States v. Patten (C. C.) 187 Fed. 664, affirmed 
by the Supreme Court, 226 U. S. 525, 33 Sup. Ct. 141, 57 
L. Ed. 833. In legal parlance, the words ** engage in ” eng- 
nify embark in, take part in, or ^list in, and when they are 
used in connection with the words “ combination or con- 
spiracy,” as in the act, [112] they mean substantially the 
same thing as to conspire; for one who engages in a con- 
spiracy becomes a conspirator, regardless of whether of hot 
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tbe ooiu^iracy has previously been initiated. In describing 
the offense without limitations, or without the induaion of 
a condition that an overt act need be first committed to com* 
plete the offense, Congress doubtless had in mind this defini* 
tion. When the Patten case, supra, was decided by the Su< 
' preme Court, a writ of error having been sued out by the 
Gb)vemment, Mr. Justice Van Devanter, who delivered the 
opinion of the court, said that such act made it a criminal 
offense to “ engage in ” a conspiracy in restraint of trade 
or commerce among the several States.” The particular 
phrasing of the indictment against Patten is not mentioned, 
but it was apparently considered that the offense consisted 
of engaging in a conspiracy. 

[2] Counsel for defendants have elaborately argued that 
the averments in the indictment are in perfect harmony 
with a lawful purpose, and that the conclusion that the 
defendants intended to destroy competition among them- 
selves is insufficiently supported; but in this I do not agree. 
The acts committed, or to be committed, by the defendant^, 
in combination with an association, the assignment of pre- 
tended license rights tending towards the establishment of 
uniform prices for the products, and the agreement upon 
non-competitive discounts to jobbers, dealers, etc., are evi- 
dential features from which the intention of the defendants 
must be ascertained. As said in Swift d; Co. v. United 
States, 196 XJ. S. 375, 25 Sup. Ct. 276, 49 L. Ed. 518: 

“Where acts are done with an unlawful Intent and an unlawful 
combination results, the offense is committed, even though the acts 
done were In themselves perfectly Innocent and lawful. But this act 
directs itself against the dangerous probability, as well as against 
the completed result.’’ 

[3] Upon this feature of the controversy it will be enough 
to briefly advert to the contention by defendants that infer- 
entially the indictment (counts 1, 2, and 3) alleges that the 
defendants, the New Departure Manufacturing Company, 
was owner of a basic patent for making coaster brakes, and 
issued licenses to manufacture thereunder. Reference to 
the indictment, however, discloses that the patent license 
agreement, separately considered and unconnected with any 
pretense, is not claimed to have been an element of unlawful- 
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mea* Cavettil readUig thereof bhows that the aaMrted cul- 
pability of the defeadants is primarily based upon the alle- 
gation that the defendant corporations were separately own- 
«C8 of patents and patent rights for improvements in the 
coaster brake and other bicycle and motor cycle accessories, 
differing from those held by the other corporation defendants,' 
but that the defendants, to effectuate their plan or sdieme to 
restrain trade, feigned the making of a license agreement 
ostensibly covering a part, but not the whole, of the coaster 
brake manufactured by the New Departure Manufacturing 
Company. Importance is attached to that part of the in- 
dictment charging that: 

“ The said pretended license agreements which were to be entered 
into simultaneously by the said New Departure Manufacturing Com- 
pany as ostensible licensor with the remaining corporation defendants 
as ostensible separate licensees were to be in all respects uniform In 
character, were to [ 118 ] contain schedules of uniform and non- 
competitive prices, restrictions upon all sales of the aforesaid mer- 
diandise and products to be made by any of said corporations de- 
fendants to Jobbers and manufacturers,” etc. 

This assertion, when considered with other averments, 
would seem to clearly negative the inference that the licenses 
w^ for a basic patent, or that conditions were imposed on 
competitors in good faith and without an intention to violate 
the statute under consideration. None of the separate patent 
r^hts owned by the defendant corporations hinged or de- 
pended upon license rights transferred by the New De- 
parture Manufacturing Company, and the right to manu- 
facture was not derived from it. 

We are not at this time concerned with the scope of the 
claims of such, license patent, or with the right to license 
others to manufacture or sell the patented articles, or to 
impose license conditions, or to fix the prices of sale to 
jobbers or dealers and by them to customers, and therefore 
the authorities cited by counsel for defendants, showing 
that patentees have the right to license others and to impose 
conditions as to price, etc., are not now applicable. Whether 
the plan was lawfully devised, without an intention to mo- 
nopolize or engage in a conspiracy in restraint of inteiN 
stete trade, is a question not now determinable, though it 
may be remarked that the general scheme by which the pricte 
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were to be fixed end controlled, assuming the trathfulness 
of the sTerment as to (he grant of a pretended license, pos< 
sesses an ingenious intermingling of various business in- 
terests, which no doubt justifies tbe conclusions of the indict- 
ment that the intention was to discourage and destrc^ 
competition and to attempt to create a monopoly. 

In the Bath-Tub Trust case, 226 U. S. 20, 33 Sup. Ct 9, 
57 L. Ed. 117, so called, a case recently decided by the 
Supreme Court of the United States, a situation somewhat 
similar to this in respect to quantity of output and license 
agreement was presented, and the court said : 

‘*The trade was, therefore, practically controlled from producer 
to consumer, and the potency of the scheme was established by the 
codperation of 85 per cent of the manufacturers. * * • The agree- 
ments therefore clearly transcended what was necessary to protect 
the use of the patent or the monopoly which the law conferred upon 
It. They passed to the purpose and accomplished a restraint of trade 
condemned the Sherman Law/* 

The Supreme Court then pointed out the distinction be- 
tween that case and the case of Bement v. National Harrow 
186 U. S. 70, 22 Sup. Ct. 747, 46 L. Ed. 1058; but never- 
theless the intimation in the opinion is clear that the mo- 
nopoly secured to the patentee by the issuance of a patent 
cannot be designedly used to form a combination or con- 
spiracy between manufacturers and dealers to accomplish a 
restraint of trade such as the Anti-Trust Act prohibits. 
Upon this subject the Circuit Court of Appeals for the Third 
Circuit, in National Harrow Co. v. Hench et al.^ 83 Fed. 86, 
27 C. C. A. 349, 39 L. R. A. 299, has aptly said : 

**The fact that the property Involved is covered by letters patent 
Is urged as a justification; but we do not see how any Importance 
can be attributed to this fact. Patents confer a monopoly as respects 
the property covered by [114] them, but they confer no right upon 
the owners of several distinct patents to combine for the purpose of 
restraining competition and trade. Patented property does not dif- 
fer In this respect from any other. The fact that only the patentee 
may possess himself of several patents, and thus increase his mo- 
nopoly, affords no support for an argument In favor of a combina- 
tion by several distinct owners of such property to restrain manu- 
facture, control sales, and enhance prices. Such combinations are 
conspiracies against the public interests, and abuses of patent privi- 
leges.*’ 

95825“— VOL 5—17 11 
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Ikllgiiage <Jttoted was cited with approval by Judge 
Ooze VK National Harrow Company y. Honch ot al, (C. C.) 
84 Fed. 226. 

Blowit Manufacturing Co. v. Tale Tovme Mfg. Co. 
(G. C.) 166 Fed. 557, of the patentees’ privilege of combin- 
ing their patent rights the court said : 

“ Where, however, each patentee continues to make his own goods 
under his own patents, and seeks to enhance his profits by agreement 
with creditors who make either patented or unpatented articles, then 
it seems to foliow that the agreement of each to restrain his own 
trade cannot be regarded merely as an incident to the assignment of 
patent rights. The patentee then restrains bis own trade, not for the 
purpose of enhancing the value of the license which he grants, but 
for the purpose of enhancing the value of his trade by removing 
competition." 

So here, as claimed by the Government, the license agree- 
ments were resorted to as a subterfuge to aid in stifling com- 
petition in trade and commerce, and to enhance the value of 
the respective businesses of the defendant, and fo create a 
monopoly in their productions. In Sanitary Manufacturing 
Co. V. United States (the Bath-Tub Trust case) the Supreme 
Court clearly supports the view that patentees’ rights are 
limited by the Anti-Trust Act, as the following excerpt 
from the opinion shows : 

"Rights conferred by patents are. Indeed, very definite and ex- 
tensive; but they do not give any more than other rights a universal 
license against positive prohibitions The Sherman Law is a limita- 
tion of rights — rights which may be pushed to evil consequences, and 
therefwe restrained.” 

[4] It is next objected that the Sherman Act is unconsti- 
tutional; but as to this ground of demurrer it is enough to 
say that since the hearing, or just prior thereto, Judge Hol- 
lister, in United States v. Patterson (D. C.), 201 Fed. 697, 
expressly held to the contrary, and stated in his opinion that, 
prior to his passing upon the constitutionality of the act, 
it had already been held constitutional by Judge Angel sit- 
ting at the trial of the Bath-Tub Trust case, by Judge Hand 
in the Sugar Trust prosecution, and by Judge Putnam in the 
i^oe Machinery Trust case (United States v. ’Winslow [D. 
C.], 196 Fed. 578). As such decisions are in complete accord 
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with my own views, 1 am persuaded that the Anti-Trust 
Act as a criminal statute is a valid enactment. 

[5] It is further objected that the offenses are not averred 
to have been committed within three years, and criticism 
is made of the phrasing “ during said period ” in the indict- 
ment; but as it is also alleged that the unlawful acts were 
committed by the defendants “ continuously during a period 
of time from the 1st day of July, 1907, to the present 8th 
day of January, 1912,” the time is stated within the 
[115] statutory limitations with sufficient definiteness. 
Glendale Woolen MUU v. Protection Ins. Co.^ 21 Conn. 19, 
54 Am. Dec. 309. 

[6] The seventh and eighth counts, which aver an attempt 
to monopolize the business carried on by the defendants, 
are also criticized as being too vague, uncertain, and indefi- 
nite. This objection has already been sufficiently answered 
by what has been said in passing upon the preceding counts. 
It was not improper to incorporate therein by reference the 
facts specified in counts 1, 2, and 3. Crain v. United States^ 
162 U. S. 634, 16 Sup. Ct. 952, 40 L. Ed. 1097; BlUs v. 
United Statee, 153 U. S. 315, 14 Sup. Ct. 924, 38 L. Ed. 725. 

Assuming, then, as we must, that all the facts and circum- 
stances as summarized herein are true, it is thought to be 
plainly shown that the continuation of such acts by confed- 
eration or concert of action on the part of the defendants 
tends towards the creation of a monopoly in the manufac- 
ture of the specified articles. Indeed, by the methods and 
acts complained of, the commingling of separate interests 
in separate patent rights, by the issuing of a pretended 
license for a pretended basic patent, with the intention of 
fixing uniform prices and discounts and imposing other con- 
ditions, benefits, and advantages were secured which may be 
enjoyed only by a separate patentee in the protection of his 
true monopoly. It was such courses of procedure by indus- 
trial interests in whatever form or guise that the Anti-Trust 
Act was designed to check and prevent. 

The demurrers are overruled on all grounds, and the 
defendant corporations and individuals are required to plead 
to the indictment at this regular term of court 
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EOBBRT H. INGERSOLL & BRO- v. McGOLL. 

(District Court, D. Minnesota, Third Division. March 17, 1918.) 
[204 Fed. R^., 147.] 

Monopolies (I 17) — ^Patents — ^License — ^Validity of Price Rebtbic* 
TiON. — If a license restriction imposed by the owner of a patent 
Is not for the purpose of protecting the patent or for securing its 
benefits, but for the purpose of evading the Anti-Trust Act (act 
July 2, 1890, c. 647, 26 Stat. 209 [U. S. Comp. St. 1001, p. 3200] ), 
it is void.® 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. I 18 ; Dec. 
Dig. § 17.] 

Monopolies* (I 17) — Patents — License — Validity op Price Restric- 
tions. — Complainants make and sell, under different trade names, 
watches containing parts which are patented. Each watch is 
placed In a box, and on some of the boxes is printed a notice or 
so-called license restriction, by which complainants attempt to con- 
trol the price at which the watch may be sold by Jobbers and re- 
tailers under penalty of being charged with Infringement of the 
patents. Others of the watches, sold under different trade names, 
but having the same mechanism and containing the same patented 
parts, are sold without any restriction. Held, that such restric- 
tions were clearly not Intended to protect the use of the patents 
or the monopoly which the law confers upon them, but for the pro- 
tection of certain of the trade-marks, and that a purchaser who had 
no contract relations with complainants was not bound thereby. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. S 13 ; Dec. 
Dig. § 17.] 

In Equity. Suit by Bbbert H. Tngersoll & Bro. against 
Henry McColl. On final hearing. Decree for defendant. 

Edward S. Rogers^ of Chicago, 111., and E. S. StHnger^ 
of St. Paul, Minn., for plaintiff. 

C. D. &Brien^ of St. Paul, Minn., for defendant. 

Willard, District Judge. 

This is a suit for the infringement of patent No. 787,041, 
grwted April 11, 1905, for improvements in lantern pinions 
use^Jn watches; patent No. 855,950, granted June 4, 1907, 

^Syllabus copyrighted, 1913, by West PuMlshing Goaipany^ 
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for soiprovements in Jever escapements used in watches; pat- 
ent No. 926)329, granted June 29, 1909, for improvements 
in watches relating to stem- winding and setting; and patent 
No. 968,987, granted May 24, 1910, for improvements in 
center frictions in watchea The infringement is said to 
consist in this: 

The plaintiffs are owners of the patents. They cause to 
be manufactured for them a watch known under three 
names, Ingersoll Dollar Watch,” Yankee Dollar Watch,” 
and Yankee.” This they sell to jobbers, who sell to retail 
merchants. Each watch is packed in a box, on the outside 
cover of which is pasted the following notice: 

** LICENSE. 

**Robt. H. Ingersoll & Bro., Makers, New York, Chicago, u>ndon, 

San Francisco. 

** Mechanism in this watch is covered by United States patents, and 
the watch is licensed and sold under and subject to the following con- 
ditions, assented to by purchase and controlling all sales and uses 
thereof, any viola [ 148 ]tion of which license conditions revokes and 
terminates all rights and license as to this and all other watches of 
makers in violator’s possession, and subjects the violator to suit for 
infringement of said letters patent : 

** (1) Jobbers may sell only to retail dealers, may not sell to any 
one designated by makers as objectionable, may not detach or sell 
without this notice, and may sell only at rates specitied in schedules 
furnished by makers. 

“ (2) Retailers may advertise and sell only to buyers for use at 
One Dollab. 

“ (3) No donation, discount, rebate, premium, or bonus may be 
allowed or given in connection with any sale at wholesale or retail. 

** (4) Guarantee, with date of sale indorsed thereon, to accompany 
each watch.” 

The defendant, a retail druggist in St. Paul, never bought 
any watches from the plaintiffs, and never had any con- 
tractual relations with them. He did, however, buy from a 
jobber in Duluth several of the Yankee watches, advertised 
them for sale in his store at 83 cents each, and sold them at 
that price. He knew at the time of so advertising and selling 
ttiAin of the license restriction imposed by the plaintiffs iii 
■regard to the price. The prayer of the bill is that he be 
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enjoined from selling a Yankee watdi lor less liian $1, and 
for damages and profits. 

The real question in the case is whether this is a suit to 
protect a trade-mark, or one to protect a patent' 

The Supreme Court of the United States has not yet di- 
rectly decided that such a price restriction upon a patmited 
article is binding upon a person who has enteied into no con- 
tractual relation with the patentee. Bobba-MerrQl Co. v. 
Straw, 210 U. S. 839, 345, 28 Sup. Ct 722, 52 L. Ed. 1086; 
Dr. MUes Medical Co. v. Park <6 Sons Co., 220 U. S. 878, 
402, 31 Sup. Ct. 376, 55 L. Ed. 502. Nor has the Circuit 
Court of Appeals of this circuit so decided, but that court in 
the case of National Phonograph Co. v. SohUgel, 128 Fed. 
733, 64 C. C. A. 594, did hold that such a price restriction 
could be enforced against a person who had entered into 
contractual relations with the owner of the patent. 

But although the owner of a patent may control the price 
of the patented article, it does not follow that the owner of 
a trade-mark can do so. No such power is vested in the 
owner of a copyright. Bohha-MerrUl Co. v. Straus, 210 
U. S. 339, 28 Sup. Ct. 722, 52 L. Ed. 1086. The owner of 
an unpatehted medicine cannot control the price in the 
hands of retail dealers with whom he has no contractual re- 
lations. An attempt to do so would be a violation of the 
Anti-Trust Law. Dr. MUes Medical Co. v. Park dk Sons Co., 
220 U. S. 373, 31 Sup. Ct. 376, 55 L. Ed. 502. It is very clear 
that the owner of a trad^-mark is in no better position than 
the owner of a copyright. If this suit is really for the pro- 
tection of a trade-mark, it cannot be maintained. Nor can 
it be maintained on the ground of any contractual relation 
between the plaintiffs and the defendant, because there was 
none. 

Can it be maintained on the ground that the purpose is 
to protect a patent? In E. Bement <Ss Sons v. National Har- 
row Co., 186 U. S. 70, on page 92, 22 Sup. Ct. 747, on page 
756 (46 L. Ed. 1058) , the court said : 

[149] “But that statute clearly does not refer to that kind of a 
restraint of interstate commerce which may arise from reason^le 
and legal conditions Imposed upon the assignee or licensee of a patent 
by the owner thereof, restricting the terms upon which the article 
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may be used and the price to be demanded t^efor. Such a con- 
struction of the act (Sherman Act) we have no doubt was never 
contemplated by its fTamers." 

In Henry v. Dick Co.^ 224 U. S. 1, on page 81, 32 Sup. Ct. 
364, on page 372 (56 L. Ed. 645), the' court said: 

“ If the stipulation in an agreement between patentees and dealers 
in patented articles, which, among other things, fixed a price below 
which the patented articles should not be sold, would be a reasonable 
and valid condition, it must follow that any other reasonable stipu- 
lation, not inherently violative of some substantive law, imposed by 
a patentee as part of a sale of a patented machine, would be equally 
valid and enforceable.*’ 

In Standard Sanitary Mfg. Co. v. United States^ 226 U. 
S. 20, 33 Sup. Ct. 9, 57 L. Ed. 117, decided by the Supreme 
Court November 18, 1912, the court said : 

**The agreements clearly, therefore, transcended what was neces- 
sary to protect the use of the patent or the monopoly which the law 
conferred upon it. They passed to the purpose and accomplished a 
restraint of trade condemned by the Sherman Law. It had, therefore, 
a purpose and accomplished a result not shown in the Bement Case. 
There was a contention in that case that the contract of the National 
Harrow Company with Bement & Sons was a part of a contract and 
combination with many other companies, and constituted a violation 
of the Sherman Law ; but the fact was not established, and the case 
was treated as one between the particular parties, the one granting 
and the other receiving a right to use a patented article with con- 
ditions suitable to protect such use and secure its benefits. And there 
Is nothing in Henry v. A. B. Dick Co,, 224 U. S. 1 [32 Sup. Ct 364, 
56 L. Ed. 645], which contravenes the views herein expressed.” 

[1] From these authorities the rule to be deduced is this: 
If the license restriction is imposed, not for the purpose of 
protecting the patent or for securing its benefits, but for the 
purpose of evading the provisions of the Anti-Trust Act, 
then it is void, because such restriction is not a reasonable 
condition imposed upon the licensee of a patent by the 
owner thereof,’’ nor is it ^^a condition suitable to protect 
the use of a patent and secure its benefits.” 

It is necessary, therefore, to examine the evidence to see 
what the real purpose of the license restriction is in this 
case. Putnam, a witness for the plaintiffs, has been con- 
nected with their business for 15 or 16 years, and is, and for 
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more ^thfin 10 years has been, their general sales manager. 
He trifled, among other things, as follows: 

**Q. Please state what the fact has been, and is, in reference to 
the ilse of the complainant during this period of trade-marks and 
brand names in connection with the manufacture and sale of its 
products, and if trade-marks or brand names have been used thereon, 
please give some of the principal names employed. A. The general 
name under which its principal watch products have been sold Is 

* Ingersoll.* Different classes or grades of watches have been given 
identifying names, each of which has been largely advertised and 
has become a trade-mark for such particular watch. These names 
as how and recently used are ' Yankee,’ ’ Eclipse,’ ’ Midget,’ and 
’Junior.* There are and have been other names, but they are not 
ih such common or large use. 

. ” Q. Please state whether these names ’ Ingersoll,* or the universal 
general trade-mark name for the product, and the names 'Yankee,* 

* Eclipse,’ ' Junior,’ ' Midget,’ and other names have been in any way 
advertised as trade-mark [150] or brand names of the product? 
A. Bach of such names has been largely advertised; the name 
'Yankee* has been very largely advertised. 

"Q. Of these different trade-mark names, 'Yankee,* ‘Eclipse,’ 
'Junior,* ‘Midget,’ which has been the most extensively advertised? 
A. * Yankee,’ or, as it has been commonly known and advertised, the 
•Dollar Watch.* 

"Q. About when was the name 'Yankee* adopted by the com- 
plainant as a trade-mark name for a part of its product? A. Some 
time prior to 1897. 

" Q. At the time of its adoption, and since, has this name ' Yankee ’ 
been applied to a watch of particular construction? By that I mean 
distinctive construction, although it may have varied at different 
times? A. Yes. ^ 

"Q. At the time that the word ‘Yankee’ was adopted as a trade- 
mark name, and during the period that it was so adopted by the 
complainant, has there been a retail selling price for such Yankee 
watch, designed and requested to be employed and used by retailers? 
If so, please state what this retail selling price was. A. Since 1897, or 
thereabouts, there has been such retail selling price, and it was at 
that time and ever since one dollar. 

. "Q. How has the fact of one dollar being indicated and requested 
as the retail selling price been employed in connection with the 
Yankee watch in advertising it to the trade and public? By that 
1 mean has this term ' Dollar Watch * come to be associated with the 
Ihgersoll Yankee watch as a trade-mark name or phrase. A. It has. 

" Q. Please explain to what extent, if any, the term * Dollar Watch * 
has become .associated with and Is now used, if at all, as a trade- 
mark hahie or phrase for the Ingersoll Yankee watch in advertising 
by the plaintilf, by the trade, and by the public. A. It is my opin- 
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loii> iKiBed upoB obseryatldns and knowledge, that the term * Dollar 
Watch/ as applied to the Yankee watch, has lost. If it ever had, a 
monetary significance to the trade or to the public, and it is my belief 
that the two terms interchangeably used — 'Dollar Watch’ and 'Yan- 
kee Watch’— as trade-marks are associated definitely in the public 
mind with the same watch, the principal Ingersoll product in watches. 

"Q. Please state to what exent, if any, the term 'Dollar Watch’ 
has been employed since 1897 in advertising the Ingersoll Dollar 
Watch. A. In almost every advertisement and show card the term 
* Dollar Watch ’ has been used, and usually in such advertising and 
show cards the picture of a watch has been shown, on which watch 
has appeared the trade-mark 'Yankee.’ During the period referred 
to in the question, much more than a million dollars has been expended 
in the various ways referred to in my answer to question 17, and 
the largest part of such sum has been directed to the advertising of 
the Yankee or Dollar watclu 

" Q. During this period, has the newspaper or magazine advertising 
of the Ingersoll watch contained the term 'Dollar Watch,’ and, if 
so, in a general way to what extent? A. Almost always. 

« « « « « • • 

" Q. Referring to the license shown upon the box marked ' Exhibit 
P,’ containing the watch marked 'Exhibit G,* referred to Saturday 
in the testimony of Arthur H. Brown, please state, if you know, the 
date at which this license system was adopted, connected with the 
manufacture or sale of the Ingersoll Yankee or Dollar watch. A. In 
this particular form, this license system was adopted about six 
years ago. 

« 4i • « * * • 

"Q. Please state the fact as to whether, prior to the adoption of 
this license system some six years since, In connection with the 
Yankee or Dollar watch, this watch, under the name ' Ingersoll Yan- 
kee,’ ‘ Yankee,* ' Ingersoll Dollar Watch,’ or ' Dollar Watch,’ had ob- 
tained any reputation, either in the trade or with the public. A. I 
can perhaps best answer this question by stating that in the year 
1899 about one-half million Ingersoll Yankee watches were sold, and 
that the sale thereof increased yearly until in 1905 or thereabouts 
the sale had reached at least a million of these Ingersoll Yankee 
or Ingersoll Dollar watches. They were handled by many thousands 
of merchants throughout the United States and foreign countries. 

“Q. About what is the annual output of the Ingersoll Yankee or 
Dollar watch at present? A. About 2,000,000 per year.” 

[161] He further testified* that the Yankee or Dollar 
watch, since it was put upon Ihe market in about 1897, con- 
tained mechanism covered by letters patent of the United 
States. In that connection he also said : 

”Q. Have any notices of the dates or numbers of the patents 
covering the mechanism embodied therein been placed upon the 
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watches? If so, please state where. A. For a great mny years 
past, and I believe always, each Yankee watch has had stamped 
upon It the word * patented * and the dates of such patents as from 
time to time they existed in such watch. Such notice has usually 
been stamped upon that part of watch known as the barrel bridge, 
which is, commonly speaking, a part of the rear movement plate or 
rear of the watch movement.” 

He further said: 

” Q. What was the occasion or reason, If any, for the adoption by 
the complainant of this license system for the Ingersoll Yankee or 
Dollar watch, if you know? A. About 1899, or possibly 1900. when 
the sale of this Ingersoll Yankee watch or Ingersoll Dollar watch 
had reached into many hundreds of thousands, a few merchants, 
both retailers and Jobbers, sought to take advantage of the reputation 
of this watch, established by large advertising and large sale, by 
offering it to the public or to the trade, as the case might be, at 
less than the prices which the complainant had fixed upon for such 
watches. This caused protests from merchants, both retailers and 
Jobbers, throughout the country, who threatened, if such cut prices 
were allowed to continue, that they would cease handling and dealing 
In and buying from the complainant this Ingersoll Yankee watch. 
Thereupon complainant, knowing that its continuance as a business 
organization for the manufacture and sale of watches depended upon 
the good will of these merchants, both Jobbers and retailers, and the 
continued and continuous buying, handling, and selling by them of 
this watch, cast about for a plan by which it could properly and 
lawfully fix, determine, and control the price at which this Yankee 
watch might be sold by the merchants, both retailers and whole- 
salers, and, having found what, in their opinion was a proper means, 
determined upon and did adopt such means, out of which this present 
license system later grew.^^ 

”Q. Prior to the adoption of the license system in its present or 
original form, did the complainant have a means of controlling the 
prices of the Ingersoll Yankee or Dollar watch in the hand of dealers, 
or did it simply indicate the prices at which it desired the dealers 
to sell, without any means of enforcing such prices? A. While always 
indicating the price, it knew of no means, and believed it had no 
means, of controlling such prices. 

” Q. And until the license system was adopted, it was simply 
optional with the dealers to observe these prices, I understand? A. 
If you mean by * license system-* any system which the conq;>lainant 
had adopted, Including the system adopted about 1899 or 1900, the 
answer is 'Yes.* 

”Q. I understand that a license system was adopted about 1899 
or 1900, which, after various modifications, about six years since took 
the present form? A. That is correct” 
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Tliis testimony sfarongly indicates that the purpose of tiie 
plaintiffs was to protect the trade-taiark, and that the pat- 
ented improvements placed in the watch were of little or 
no consequence. There were always in the watch such 
patented improvements, but they were not always the same. 
The dates of patents placed upon the interior mechanism of 
the watch varied from time to time. The license ^stem 
was adopted in 1900, but the earliest one of the patents in 
suit was not granted until 1905. The case of these same 
plaintiffs against Snellenberg (C. C.) 147 Fed. 522, indi- 
cates that further evidence in support of the inference 
drawn from the testimony already in the case might 
[168] have been obtained. The purpose of that suit was 
the same as the purpose of this suit One of the patents 
there involved was for an improvement in escapement 
mechanism, and was issued in December, 1890; that patent 
expired in 1907. The escapement patent here in suit was 
granted on June 4, 1907. The other patent in that suit was 
for an improved clock pinion, and was granted in January, 
1891. That patent expired in 1908. The lantern pinion 
patent in this suit was granted on April 11, 1905. The 
plaintiffs make a high-grade watch, which contains none 
of the mechanism covered by the patents in suit. 

There has been no judicial determination of the validity 
of any one of them. There has been no litigation concern- 
ing any one of them. I^o testimony was presented by the 
plaintiffs to show that any one of the patents was of any 
value. The defendant produced as a witness a watchmaker 
of 80 years’ experience, who testified that there was nothing 
new in any of them. The plaintiffs presented no evidence 
in rebuttal. There is nothing in the case to show what pat- 
ents relating to the subject-matter of these improvements 
were granted prior to the patents in suit. While the de- 
fendant’s watchmaker testified that he understood the scope 
of the claims of two of the patents, yet it appeared that 
one at least of the other two he had never read. His evi- 
dence probably is not sufiicient to overcome the presumption 
of novdty and utility created by the issuance of the pat^ts. 

The most important evidence, however, remains to be 
stated. In addition to the Yankee, Eclipse, Midget, and 
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Junior, the plaintiffs sell other watches, one of wl^^ is 
called the Defiance. These watches, according to Putnam, 
have probably hundreds of special names. One of the 
watches offered in evidence was called the McColl, and was 
so named at the request of the defendant. He bought 27 
dozen Yankee watches and 18 dozen of the o&er hind. 
He paid 65 cents each for the Yankee and 55 cents each 
for the McColl watches. The Defiance and the McColl con- 
tain the same mechanism as the Yankee. The parts of the 
Yankee and the parts of the McColl and the Defiance are 
interchangeable. In fact, it is the same watch under three 
different names. The barrel plates of the Defiance and the 
McColl contain the dates of all the patents in suit. There is 
nothing on either of these watches to indicate that the 
plaintiffs are in any way connected with tiiem. They are 
sold without any license restriction, such as it attached to 
the sale of the Yankee. While the purchaser of the Yankee 
is required to sell it for not less than $1, a purchaser of 
identically the same watch, if it is called the Defiance or 
the McColl, can sell it for any price he chooses. 

If the purpose of the license restriction were to secure the 
benefits of the patents, no sound reason can be given why it 
should not have been applied to the watch when it is called 
the Defiance, as well as when it is called the Yankee. It is 
veiy evident that the plaintiffs care nothing for the patents. 
They say in one of their briefs: 

“A point was made ahthe argument that complainant makes three 
watches under different names and embodies In them the same patents, 
and that only one of them, the Yankee watch, Is sold under the license 
restriction. What Inference it is sought to draw from this fact is 
not apparent Complainant, having a complete monopoly under the 
statute, is not bound to [IfiS] exercise all of it. It may release any 
part of It that it sees fit and reserve the rest. If it wishes to release 
the ‘Defiance’ and the ‘McColl’ watches entirely from the patent 
moD(q;>oly by unrestricted sale, and retain a portion of its monc^oly 
of sale with respect to the Yankee watch, it may do so.” 

The right of a patentee to do what he may please to do 
• with the patented article is not unrestricted. It is limited in 
the. manner indicated by the cases hereinbefore cited. He 
eamaot impose upon a purchaser a condition Which is ‘un- 
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reasonable. He cannot impose an .unreasonable Cmidition, 
for tlra purpose of enabling him to violate the Anti-^Trust 
Act It' appears from the evidence in this case that the- 
license restriction so imposed on the sale of the Yankee watch 
is not for the purpose of securing the benefits of the patented 
improvements therein, but in order that the plaintiffs may 
protect the trade-mark or trade-name under which they sell 
the watch. Such a condition was not imposed ‘‘to protect 
the use of the patent or the monopoly which the law con- 
ferred upon it.” It is an unreasonable one, is beyond the 
power of the plaintiffs to impose upon the defendant, and is 
void as to him. Whether or not it would be valid if the de- 
fendant had made a contract directly with the plaintiffs, and 
thereby bound himself not to sell the Yankee watch for less 
than $1, it is not necessary to decide. 

Let the bill be dismissed, with costs. 


HALE ET AL. v. HATCH &NOETH COAL CO. ET AL. 

(Circuit CJourt of Appeals, Second Circuit April 14, 1013.) 
[204 Fed. Rep., 483.] 

Monopolies (I 28) — Civil Damages — Evidence — Question toe 
JuBY. — In an action by a private individual to recover threefold 
damages, authorize<l hy Sherman Anti-Trust Law July 2, 1890, c. 
647, i 7, 26 Stat 210 (tJ. S. Comp. St 1901, p. 8202), against an 
alleged combination of 1484] coal dealers In a city, engaged In 
interstate commerce, to force plaintiff out of business and Into 
bankruptcy, which they were successful in doing, evidence held 
to entitle plaintiff to submission to the Jury of the question whether 
a combination and conspiracy among defendants existed, whether 
they maintained a secret organization to keep up prices and to 
boycott dealers who did not enter the organization, and whether 
plaintiff was injured .ts the result of such conspiracy." 

[Ed. Note. — ^For other cases, see Monopolies, Cent. Dig. I 18; 
Dec. Dig. I 28.] 

In Error to the District Court of the United States for 
the District of Connecticut; James P. Platt, Judge. 


■Syllabus copyrighted, 1913, by West Publishing Company. 
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Action by Charlra B. Hale and others against the Hatc^ 
& North Coal Company and others. A judgment was en^ 
toried in favor of defendants by direction of the court, and 
plaintiffs bring error. Reversed. 

Ralph M. Grant and Jonah H. Peck, both of Hartford, 
Conn., and James A. Marr, of Bridgeport, Conn., for plain- 
tiffs in error. 

Henry Stoddard, of New Haven, Conn., and Hyde, Joslyn, 
Gilman ds Hungerford, J. Gilbert Calhom., and John J. 
Dwyer, all of Hartford, Conn., for defendants in error. 

Before Lacojibe, Coxb, and Ward, Circuit Judges. 

CoxE, Circuit Judge. 

This action is brought under the Sherman Law (Act 
July 2, 1890, c. 647, 26 Stat. 210 [U. S. Comp. St. 1901, p. 
3202]), the seventh section of which gives a private indi- 
vidual, whose business is injured by any of the acts for- 
bidden by the law, or declared unlawful thereby, the right 
to sue therefor and recover threefold damages. The act 
declares contracts, combinations, and conspiracies in re- 
straint of trade or commei'ce among the several States, ille- 
gal. It also provides that .every person who shall monopo- 
lize or combine or conspire with any other person to mo- 
nopolize interstate commerce, or make a contract or enter 
into a combination or 'conspire in restraint of trade, shall 
be guilty of a misdemeanor. For several years after Oc- 
tober, 1903, the plaintiff, Charles B. Hale, had been engaged 
at Hartford, Conn., in buying and selling coal mined in 
States other than Connecticut. A large part of this coal 
was mined in Pennsylvania and was the subject of interstate 
commerce. 

The defendants were coal dealers of Connecticut, having 
a place of meeting at Hartford where they frequently met. 
The plaintiff had built up an increasing business and had 
received a contract to supply the city with coal, for which 
he had underbid the other dealers. Soon thereafter he 
found it impossible to get coal from wholesale dealers, who 
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nol only refused to supply him, but in one instance, at 
least, canceled an order already accepted. Parties to the 
alleged conspiracy endeavored to persuade dealers outside 
of Hartford not to furnish him with coal. Other puties 
endeavored to persuade him to join the combination. The 
final result was that the plaintiff was forced into bank- 
ruptcy. 

[436] During the comparatively idiort period in which 
Hale had been engaged in buying and selling coal he suc- 
ceeded in building up a flourishing and steadily increasing 
business until he was successful in procuring the contract 
with the city in competition with the defendants. Then his 
troubles began; difficulty after difficulty confronted him, 
obstacle after obstacle was placed in his path; the result 
being, as before stated, failure and bankruptcy. We have, 
then, a successful and growing coal business destroyed. A 
large number of local dealers whose interests were hostile to 
those of Hale. Inability on Hale’s part to purchase coal 
except at ruinous prices. 

In looking for the causes responsible for Hale’s ruin, we 
naturally turn to those persons who were being injured by 
his success, viz. the local coal dealers of Hartford. It ap- 
pears that they rented a room in the Hartford Trust Com- 
pany building where they held meetings, that they met there 
and elsewhere under circumstances indicating secrecy. It 
also appeal's that several of the members openly expressed 
the opinion that Hale’s conduct was demoralizing the price 
of coal in Hartford. One of the witnesses testified that 
the secretary of the Hartford Coal Dealers’ Association, 
and a defendant, stated to the witness that “they had an 
association that was holding up the price of coal; and that 
everybody was in it with the exception of Mr. Hale.” 

Without considering the entire testimony which points 
to the defendants, or some of them, as the parties responsible 
for the destruction of Hale’s business, we think enough has 
been stated to make it clear that the question was one of 
fact which should have been submitted to the jury. It is 
true that the evidence is to a large extent circumstantial. 
The defendants did not write out and formally pass a reso- 
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lution declaring that Hale was demoralizilig the trade by 
sidling at lower priees than the association deemed reasem-^ 
able Mid thi^, therefore, (bey would not deal with him them* 
selves or with any wholesaler who sold him coal. Con- 
spirators do not work in this way. They do not advertise 
their purpose openly; their methods are secret, sinister, and 
clandestine. It is rare, indeed, that a conspiracy is proved 
by direct evidence. In a vast majority of cases circumstan- 
tial evidence is relied on. Such evidence is as efficacious as 
direct if it establishes the proposition that the defendants, 
or some of them, had a common purpose to violate the law 
which they succeeded in accomplishing. Marraah v. United 
States, 168 Fed. 226, 229, 93 C. C. A. 511. 

The jury might have found that the combination and 
conspiracy alleged in the complaint existed; they might 
have found that there was a secret organization of Hartfeu’d 
dealers to keep up prices and to boycott those who did not 
enter the organization. Had they so found their verdict 
could not have been set aside as contrary to the evidence. 
It matters not whether the evidence was strong or weak, 
it is sufficient that the jury was justified in finding that it 
established the -alleged conspiracy. It cannot be held as 
matter of law -that the plaintiff failed to make a case. 

The judgment is reversed. 


UNITED STATES v. WINSLOW ET AL. (TWO 
CASES.)® 

(District Court, D. Massachusetts. March 2, 1912. On Petition for 
Rehearing, March 21, 1912). 

[195 Fed. Rep. 578.] 

Indictment and Information (i 125) — Sherman Anti*Tbust Act— • 
CoNBTBUCTioN — INDICTMENT. — Sherman Anti-Trust Act (act July 
2, 1890, c. 047, i 1, 26 Stat 209. [U. S. Comp. St. 1901. p. 8200]) 
provides that every person who shall make any contract in restraint 
of trade or commerce or engage in any such combination or cdii* 

a For opinion of Supreme Court affirming judgmrat (227 U. S. 
202), see poat, page 198. 
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iplracy shall be deemed g«ilty of a misdemeaiior, and, on oonvlctlon, 
shall be puni^ied, etc. Held^ that the offense under sudi section 
permits in one count of an indictment an allegation of but a single 
transaction, to wit, the allegation of making one contract or engag- 
ing in one combination or conspiracy, although such a oombiimtion 
or conspiracy when once effected may be continuous.* 

[Ed. Note. — For other cases, see Indictment and Information, 
Cent. Dig. IS 334-400; Dec. Dig. I 125.] 

Indictment and Infobmation (S 150) — Demubber. — Where the ques- 
tions raised by demurrer to an indictment are both intricate and 
doubtful, the demurrer may be overruled, and their decision post- 
poned until the trial on the merits. Kansas v. Colorado, 185 U. S. 
125, 22 Sup. Ct. 552, 46 L. Ed. 838. 

[Ed. Note. — For otlier cases, see Indictment and Information, 
Gent, Dig. I 497; Dec. Dig. I 150.] 

COBPOBATIONS (I 369) — OVFICEBS — CRIMINAL LIABILITY. — OfflceTS OF 
directors of a corporation cannot protect themselves from criminal 
liability behind the corporate organization where they are the ac- 
tual, present, and elhcieut actors in the commission of the offense. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. S 1510; 
Dec. Dig. I 369.] 

Criminal Law (§59) — Misdemeanors — Principals. — ^All parties who 
are active in promoting a misdemeanor, whether agents or not, are 
Indictable as principals. 

[Ed. Note. — For other cases, see Criminal Law, Cent Dig. 
11 71-74, 76-81 ; Dec. Dig. § 59.] 

Indictment and Information (§106) — Allegation of Documents. — 
Where, in an indictment, it is necessary to plead numerous docu- 
ments which in themselves were not directly the subject matter of 
the litigation, it is not necessary to set out each instrument by its 
tenor. 

[Ed. Note. — For other cases, see Indictment and Information, 
Cent. Dig. § 283; Dec. Dig. § 106.] 

Monopolies (§ 31) — Indictment — ^Intent, — The rule applied that an 
indictment for an illegal combination and conspiracy must neces- 
sarily allege facts in detail to enable the court to determine for 
itself whether or not the alleged combination or conspiracy is to be 
carried out by what are in truth unlawful methods. 

[Ed. Note. — ^For other cases, see Monopolies, Cent. Dig. i 20; 
Dec. Dig. I 31.] 

Monopolies (I 10) — Sherman Anti-Trust Act— CSonstitution- 
AUTY. — Sherman AnU-Trust Act (act July 2, 1890, c. 647, 26 
Stat 209 [U. S. Comp. St. 1901, p. 3200}), making it a criminal 
Offense to make any contract or engage in any combination or 
conspiracy in restraint of interstate trade or commerce^ or to mo- 

* Syllabus copyrighted, 1912, by West Publishing Company. 

95825"— vol5— 17 12 




Syllitb^. 

iio^ or attempt to monopolise, or coiispire with any person 
to mbnopollaei, any part of such trade or [ 679 ] commerce, %ttS 
" not nncbnstitotional for indedniteness in so far as sought to form 
the Imsis of s criminal proceeding. 

(Ed. Note. — ^For other cases, see Monopolies, Gent. Dig. f 9; 
Dec. Dig. I 10.1 

iNDICTlCBlfT AND INFOBMATION (I 99) — InCOBPOBATION BT ReFEB- 
ENCE. — ^The rule applied that later parts of an indictment may 
incorporate the details of matters properly set out in the earlier 
parts by reference, subject, however, to the rule that duplicity and 
repugnancy must be avoided. 

[Ed. Note. — I’or other cases, see Indictment and Information, 
Gent. Dig. I§ 270, 270} ; Dec. Dig. § 90.] 

MoNorouES (I 10) — ^Restraint of Trade — Statutes — Construc- 
tion. — Sherman Anti -Trust Act (act July 2, 1890, c. 647, I 1, 26 
Stat. 209 [U. S. Comp. St. 1901, p. 3200]) is subject to the rule 
that statutes are not to be interpreted to change the common law 
except so far as a purpose to do so is necessarily implied ; therefore 
it is held, that the act was not intended to prohibit those minor 
contracts in partial restraint of trade which the common law had 
affirmed as reasonable, but was to be construed in accordance with 
the common law, developed along reasonable lines in accordance with 
mcklern commercial advance. 

[Ed. Note. — ^For other cases, see Monopolies, Cent. Dig. § 9 ; Dec. 
Dig. f lO.J 

Monopoues (§ 20) — Combination in Restraint of Trade— Non -com- 
peting Industries. — Combination of several corporations, each sell- 
ing or leasing machinery intended for different operations, not com- 
peting^ but supplementing each other, does not ordinarily constitute a 
monopoly in restraint of trade. 

[Ed. Note. — For other cases, see Monopolies. Dec. Dig. fi 20. 

Fop other definition^, see Words and Phrases, vol. 5, pp. 4570- 
4674.1 

Committee of Pbivy Council— Decisions — Conclusiveness — Monopo- 
lies — ^Demubbeb. — ^The business of the United Shoe Machinery 
Company is conducted by a system of leases, which are substantially 
the same as those described in United Shoe Machinery Company 
V. Brunet [1909] App. Cas. 330. It is claimed in these indictments 
that the provisions of these leases are unreasonable, and unlaw- 
fully operate to build up the alleged monopoly of the United Shoe 
Machinery Company. It is claimed by the respondents that United 
Shoe Machinery Company v. Brunet should be applied here, 
and that in harmony therewith the leases in question here should 
be declared valid. United Shoe Machinery Company v. Brunei was 
decided by a very able court, yet It was a decision of the judicial 
committee of the Privy (Council, and therelfore not authoritative as 
the decisions of the established courts of Great Britain. Independ- 
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entty 4^ these considerations, the pleadings in these indictments 

do not permit ns to so apply on this demurrer United Shoe Ua- 

eMnerv Company Brunet to such extent as to support the de- 
murrer. 

Sidney W. Winslow and others were indicted for vio- 
lating the Sherman Anti-Trust Act. On demurrers to in- 
dictments. Sustained in part and overruled in part. 

Asa F. French^ U. S. Atty., Edwin //. Ahhot^ Jr.^ Sp. 
Asst. U. S. Atty., William S. Gregg, Sp. Asst. Atty. Gten., 
James A. Fowler, Asst. Atty. Gon., and Oliver E. Pagan. 

Charles F. Choate, jr,, of Boston {Oloott 0. Partridge, 
of Boston, on the brief), for defendants Winslow, Hurd, 
and Brown. 

Henry F. Hurlhurt and Boyd B, Jones, for defendants 
Barbour and Howe. 

WUliam A. Sargent, of Boston, for all defendants. 

[680] Putnam, Circuit Judge. 

[1] These cases came before us on demurrer. They are 
indictments based on the act of July 2, 1890 (26 Stat. 209, 
c. 647), commonly known as the “ Sherman Anti-Trust Act.” 
No. 114 seems to be less complicated by special circum- 
stances than No. 113. We will therefore take up that first. 
It contains two counts. The first is based on the second 
section of the act referred to, relating to monopolies, and 
the second on the first section, which declares illegal certain 
contracts and combinations or conspiracies in restraint of 
trade, and punishes “every person who shall make any 
such contract or engage in any such combination or con- 
spiracy.” The second section of the act impliedly permits 
an indictment for building up a monopoly, as well as in- 
augurating it or maintaining it, and therefore may relate 
to a series of acts following each other, all covered into 
one indictment or count, without the indictment or count 
being chargeable with duplicity. The offense under the 
first section permits in one count an allegation of only a 
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single' trui8aetion-<-tiiat is, an aliegatiaii of making one 
contract, or ragaging in one combination or ebns^racy— 
so that while by virtue of the decisions of the Supreme 
Court in Urdted States v. Kissel, 218 IT. S. 601, 607, 81 Sup. 
Ct. 124, 64 h. Ed. 1168, and United States v. Barber, 219 
IT. S. 72, 78, 31 Sup. Ct. 209, 55 L. Ed. 99, such a combina- 
tion or conspiracy, when once effected, may be con|iinuous, 
yet only one contract or one conspiracy can properly be 
alleged in any one count. For this reason, as we go on, 
we will find that the second count, under the Circiunstances 
of the case, must be held invalid in law. 

There is such a chaos of decisions in reference to the 
Sherman Anti-Trnst Act, and such a chaos of understand- 
ing or misunderstanding with reference thereto, and this 
case apparently is regarded as of so important a character, 
that any conclusions a single judge may reach may prove 
of very little importance. It is not for the court 'here to 
judge of the possibility of a writ of error lying in these 
cases to the Supreme Court, but it is hoped by the court 
that such may be permissible. The court, moreover, can- 
not overlook the fact, in accordance with the practice shown 
in United States v. N, Y., N. H. ds H. R. Co. (C. C.) 165 
Fed. 742, decided on December 4, 1908, that the United 
States, under the act approved February 11, 1909 (32 Stat. 
823 [U. S. Comp. St. Supp. 1909, p. 1211]), have the privi- 
lege of demanding, on a bill in equity, the constitution of a 
court of three judges to pa-ss on the issues fundamentally in- 
volved here ; of course, much broadened out and made much 
more certain a.s they would be on a bill in equity. Also, the 
court, having a right to know its own records, cannot over- 
look the fact that such a bill in equity is pending in this 
district, subject to be advanced for hearing in accordance 
with the statute last named. Nevertheless, the court, being 
appealed to as the parties have a right to appeal to it, must 
do its duty as best it can. 

[2] It will turn out that, notwithstanding the apparent 
conflict, and as we say chaos, of decisions, there is a Clear 
path through them all to a satisfactory determination of 
the fundamental question involved here. It ma^ be fbqnd, 
howe^r, that certain incidental matters are proposed as to 
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^biok there is uncertainty necessarily involved by rea- 
[681]son of the multiplicity of the allegations relating 
thereto; and as to these the court reserves to itself the right 
to appeal to Kansas v. Colorado^ 185 U. S. 125, 145, 147, 22 
Sup. Ct. 552, 46 L. Ed. 838. The rule there is stated with 
reference to suits in equity where the issues are raised on 
demurrer; but it is equally applicable, on fundamental prin- 
ciples, to a criminal proceeding. In complicated cases de- 
murrers sometimes shut out the merits, and sometimes, so 
far as the case involved is concerned, bring before the court 
only a partial and inadequate view thereof. It is with great 
satisfaction that we may rely on the rule from Daniell stated 
in Kamos v. Colorado^ 185 U. S. at pages 144 and 145, 22 
Sup. Ct. at page 559, 46 L. Ed. 838, as follows : 

“ The pursuit of this course, on occasion, is thus referred to by Mr. 
Daniell (p. 342) : *The court sometimes declines to decide a doubtful 
question of title on demurrer, in which case the demurrer will be 
overruled, without prejudice to any question. A demurrer may also 
he overruled, with liberty to the defendant to insist upon the same 
defense by answer, if the allegations of the bill are such that the case 
ought not to be decided without an answer being put in. • ♦ * A 
demurrer will lie wherever it is clear that, taking the charges in the 
bill to be true, the bill would be dismissed at the hearing; but it 
must be founded on this: That it is an absolute, certain, and clear 
proposition that it would be so ; for if it is a rase of circumstances, 
in which a minute variation between them as stated by the bill and 
those established by the evidence may either incline the court to 
modify the relief or to grant no relief at all, the court, although It 
sees that the granting the modified relief at the hearing will be 
attended with considerable difficulty, will not support a demurrer. 

The conclusion of the court, stated in 185 U. S. at page 
147, 22 Sup. Ct. at page 660, 46 L. Ed. 838, was as follows : 

«« The result is that, in view of the intricate questions arising on 
the record, we are constrained to forbear proceeding until all the 
facts are before us on the evidence. Demurrer overruled, without 
prejudice to any question, and leave to answer.*’ 

There have been brought to our attention two decisions 
in this district, one of them, Oliver v. Gilmore (C. C.) 62 
Fed. 562, rendered independently of any question arising 
under the statutes of the United States, and the other, 
United States v. Patterson^ rendered June 1, 1898, reported 
in (C. C.) 55 Fed. 605, and again in (C. C.) 59 Fed. 280. 
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As the thccny of the latter case has never bem approve, 
we will not refer to it farther; biit the former case; Oliiier 
V. OUmorej deserves some consideration, as we will state 
later. 

[8, 4] The incidental questions we will dispose of now. 
It is objected that the respondents are joined as officers of 
various corporations around which this litigation gathers, 
that one corporation is the principal, and that the respond- 
ents are only officers or directors thereof. The indictment, 
however, expressly charges them as actors, and two funda- 
mental principles are thoroughly settled. One is that neither 
in the civil nor the criminal law can an officer protect him- 
self behind a corporation where he is the actual, present, 
and efficient actor; and the second is that all parties active 
in promoting a misdemeanor, whether agents or not, are 
principals. The rule distinguishing between directors of 
a corporation who are simply charged as such and di- 
rectors acting an immediate, special part in the proceed- 
[583]ings in question, was pointed out and settled by 
the Circuit Court of Appeals for this circuit in Naiionail 
Cash Register Company v. Leland, 94 Fed. 502, 508, 509, 
37 C. C. A. 372. .Although that was a civil suit for damages 
on account of an infringement of a patent right, the prin- 
ciples apply here as well as there. 

|5] Some questions are also made with reference to the 
method of setting out certain documents involved here. 
There are a great mahy documents all of the same class 
relied on by the United States. None of them is specifically 
described, nor any allegations beyond describing the sub- 
stance thereof as understood by the United States. We may 
return to this later if we find it necessary ; but all we need 
say at present is that, where whatever are involved are so 
numerous that they cannot be stated at length, or in detail, 
without incumbering the record to an extent beyond all 
practical rules of convenience, they may be stated generally. 
Also, as ruled by the Circuit Court of Appeals for this cir- 
cuit in Pooler v. United States^ 127 Fed. 509, 817, 62 C. C. 
A. 307, and by the Circuit Court in Untied States y. OrmSberg 
(C. C.) 181 Fed. 137, 189, it is not ordinarily necessary to 
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.the subject mattw of the litigation.. 

We will not notice particularly all the other propositions 
made by the respondents, which are numerous; but we will 
touch upon them so far as we think they require attention, 
grouping in our observations sometimes several minor propo- 
sitions made by the respondents, classifying as far as pos- 
sible those relating to similar topics. 

The counts contained in each of the two indictments, which 
are based on the first section of the act in question, declaring 
illegal combinations or conspiracies in restraint of trade, 
are objected to, with several forms of expression of the ob- 
jections, because they do not suitably charge in what man- 
ner interstate commerce was in fact unreasonably restrained. 
In this respect the respondents rely on expressions made 
by us in United States v. John Reardon (& Sons Company 
(C. G.) 191 Fed. 454, 456, reference to the same statute 
now under discussion, to the effect that : 

“ The fundamental rule, which never has been overthrown bj* the 
Supreme Court, although there are undoubtedly numerous expressions 
which would seem to shake It, Is that It Is never sufficient to allege 
tliat an act is Illegal, but the United States must allege something 
more which the court cun see on the face of the indictment is Illegal 
if the facts are proven as alleged.” 

[6] We stand firmly by this proposition; yet, as the of- 
fense under the first section requires only charging the com- 
bination in some form or other, with at most only an allega- 
ation of an overt act, it is not necessary to show that the 
purpose of the combination was accomplished, and therefore 
objections of the character just stated are not effectual. . U 
is nevertheless objected that the methods contemplated by 
these combinations are not properly set forth within the 
general rule cited from our prior decision. We observe that, 
of course, while as with reference to other alleged criminal 
acts the intent must be sufficiently set out to show malice in 
fact. or in law, so in these cases such intent must be set out; 
and this bas been done. Of course, the court fully under- 
stands the other settled rule of law that the use of [688] ad- 
jectives and adverbs, no matter how much reiterated, is, not 
sufficient, although required; and ^o that facts enough; 
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be flbitod in dbtoil to enable the covrt to determine 
for iteelf whether or not the alleged combination or cOn> 
is to be carried out by what are in truth unlawful 
inetiiods. We think as we leave this case it will be free from 
all objections in the latter behalf . 

It was claimed at the arguments that there is not a 
sufficient allegation establishing the jurisdiction in this dis- 
trict; but it is plainly inferable from all that is stated in 
the indictment that the formation of the conspiracy was 
within this district. This topic, as thus presented to us, 
is within section 954 of the Revised Statutes (U. S. Comp. 
St. 1901, p. 696), and is so far a matter of form that it 
should have been specially set out in the demurrer. Whether 
it was or not has not been brought to our attention. 

It is also said that the United Shoe Machinery Company, 
the organization which lies at the basis of these indict- 
mmtts, was created under the laws of New Jersey, and that 
curtain allegations with reference to its organization in the 
State of Massachusetts are repugnant; but the criminal 
law is not hampered by considerations of this character, 
and it looks through all stich forms, regarding them rather 
as possibly ineffectual evasions. 

[7] Also a question of constitutionality is raised on the 
ground that what is known as the Sherman Anti-Trust Act 
is too indefinite to lay the foundation of a criminal pro- 
ceeding. It is true that the Constitution of the United 
States requires that, ii^^all criminal prosecutions, the ac- 
cused ^ shall be informed of the nature and cause of the 
accusation” (amend, art. 6), and that this applies, not 
merely to the information or indictment, but to the statutory 
provisions on which the proceeding is based. It must 
liot be forgotten that the framers of the Constitution of 
riie United States and of the earlier State Constitutionls 
lived at a time when the recollection of the cruelties of 
tyrannical proceedings, and the suffering and injustice 
coming therefrom, were fresh, and, to a large extent, topics 
of consideration, and when the provisions of constitutional 
law necessary to protect against such had been thoroughly 
thought out. m this aspect the framers of these cohsti- 
totkms wwe vasi^ more alive to the necesrity of provisiomi 
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df kind we hiave qtioted, and oi&er like provisiona, than 
the present generation. The favorite resources' of tyranta 
were punishing alleged crimes which had no existence primr 
to the punishment, and arresting and holding in impria* 
onment for indefinite periods, and afterwards forfeiting 
both property and life, without fumi^ing those charged 
any knowledge of the charges laid against them; and the 
same men who framed these constitutions soon learned from 
immediate contact with the bloody revolution in France that, 
for all injustice and cruelties, excited or prejudiced multi- 
tudes are more pitiless than monarchs, emperors, czars, and 
all individual tyrants. Consequently, looking at the expe- 
rience of our forefathers more than at our own, it is the 
duty of courts and of communities to stand firm in behalf 
of constitutional provisions such as we have quoted, and 
more especially in behalf of those dividing the [581] Gov- 
ernment into departments as an absolute preventative against 
those who make charges, and prosecute them, becoming di- 
rectly or indirectly the judges. We have lived in so much 
peace for more than a century under the protection of the 
constitutional provisions to which we refer that whole 
masses of citizens and some of their leaders are slumbering 
in reference to them, while our forefathers, who were 
brought into almost immediate contact with all the devices 
to which tyranny was accustomed, were fully awake. The 
courts, however, are not permitted to slumber. We never- 
theless know of no case where statutes have been so general 
or loose as to have been held to violate the constitutional 
provision on which the respondents here rely. Moreover, 
the facts are supposed to be known to the respondents. 
They are chargeable also, according to the usual assumption 
of law, with knowledge of the law. Therefore, the facts 
being alleged in detail in the indictment, the respondents 
are supposed to be advised fully of what is intended to be 
charged against them. Certainly it is not so plain that the 
statute so violates the Constitution as to justify us in hold- 
ing it uncmistitutional in the absence of any adjudication 
by the Supreme Court. 

l^yertheless, while in theory the respondents are charge- 
able as we say, yet, in fact, the practical application of this 
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inrcuK^ iOf . jkhe law is T«y tw^^rtsiii. Ths Suptseis Cdprt 
has undertaken to define it in part in Oregon Steam Naviga- 
tion Company v. Wimor, 20 Wall^ 64, 22 L. Ed. 815, already 
referred to, which in OUver v. GUmore (C. C.), 52 Fed. 562, 
alri^dy referred to, we supplemented by further classifica- 
tion. The history of the law as shown in these two cases, 
and also in the Standard Oil Company v. United States^ 221 
U. S. 8, 81 Sup. a. 602, 65 L. Ed. 619, 84 L. R. A. (N. S.) 
884, is in a continuous state of development, and will un- 
doubtedly so remain for an indefinite period. This makes it 
practically so indefinite, both under the statute in question 
and aside from it, that criminal prosecutions like this at bar 
impose great hardship by terrorizing very considerable por- 
tions of the community who have acted honestly, through the 
possible peril of enormous fines and terms of imprisonment 
even for very many years. Under the circumstances, we are 
unable to understand why the Department of Justice di- 
rects, and the President permits, criminal proceedings like 
this, until, in the particular case, the practical application of 
the statute has been settled by civil proceedings, in view 
especially of the fact that the flexible methods of bills in 
equity are capable of exploiting all doubtful questions much 
more thoroughly, and with more just results, than criminal 
proceedings. 

The respondents claim that the indictments do not allege 
sufficiently that they were engaged in interstate commerce 
within the meaning of the Sherman Anti-Trust Act. They 
seem to rest this mainly upon the fact that they are leasing 
machinery instead of selling it ; but this fails so entirely to 
impress us that we do not dwell on it. On the whole, we are 
not much impressed with the respondents’ criticisms so far 
as they relate to mere matters of form, with a single excep- 
tion, which we will immediately state. 

Of course, in a case of this nature under a new statute, 
prec[688]edents, whether in textbooks or decisions, do 
imt Ornish standard forms of indictments, and there will bis 
a' great variety of forms of expression and methods of ai^ 
rangement among different pleaders; but we are struck in 
the ptiSBeat' case with the apparent frankness on tiie part' of 



VIOTBP KTAXIIB V. WIITffi^W. 


181 


Opinion of the Oonrt 

Suited .StaliM in attempting to bring before us ^aetiy 
tbe facts as they exist, or as they claim them to be, and we 
think they hare done so. We may, however, as well say it 
now, that we must reject the third count in indictment 113. 
That coimt, with certain general statements, describes tiie 
pith of the alleged offense as follows: 

“And under the circumstances and conditions In said first and sec- 
ond counts set forth with reference to said trade and commerce and 
the subjects thereof (tbe allegations of said first and second counts 
In that behalf, Including the allegations as to knowledge, Intent, and 
design on the part of said defendants, and as to methods adopted and 
used by them, being by reference Incorporated Into this count of this 
Indictment as fully as If herein repeated).’* 

[8] Modern practice fully justifies references in the later 
parts of an indictment to earlier parts of the same indict- 
ment for the details of matters properly set out in the earlier 
parts, and this has been correctly done with reference to the 
second count in indictment 114; but this practice is subject 
to the fundamental rules of pleading that duplicity and re- 
pugnancies must he avoided. The trouble here is as follows: 

We have studied the first and second counts in this indict- 
ment with the view of ascertaining the necessity of the sec- 
ond count and wherein it differs from the first count; and 
we have been unable in what study we have given them to 
analyze them with certainty in this respect. They are ap- 
parently looking generally to the same circumstances, so 
that all we have been able to do is to adopt the explanation 
of the United States in its supplemental brief in this respect. 
It alleges that the facts in the second count are substantially 
similar to those set out in count 1, with such changes as 
were necessary to charge a conspiracy to restrain the inter- 
state trade of shoe manufacturers by restricting their liberty 
of purchase in the shoe machinery markets. The arguments 
at the bar, however, as well as the supplemental brief for 
the United States, give us the understanding, as in fact it 
is stated in that brief, that the merger described in the 
first count created a combination which improperly re- 
strained the defendants themselves in the management of 
their respective portions of interstate commerce. Conse- 
quently the references to the first two counts inevitably in- 
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jtet into ibird count^ dlegatk>ns ^ich, combm^' iifio 

one counl, involve serious difficulties arising Inun duplicity 
and repugnancies, inasmuch as restraint of <M>iUmerce of 
miurafacturers of machines as among then^ves, and re- 
straint of commerce generally with reference to purchases 
from those manufacturers, are in law essentially different 
things; and the facts leading up to them are therefore nec- 
essarily different in certain essential features. The respond- 
arts were entitled to meet in the third count clear and con- 
sist allegations in accordance with the fundamental rules of 
pleading. As this is not vouchsafed them, the third count 
of indictment 113 must be held, for these special reasons, in- 
sufficient in law. 

[686] We have now reached the point where we can state 
(he substance of what we have under consideration. The 
supplemental brief for the United States, filed by leave of 
court on February 21, 1912, says that the initial design of 
the respondents was to be carried into effect as follows : 

“Every count charges that such Initial design was carried into 
effect by means (1) of the union of formerly independent units of 
Interstate commerce In the United Shoe Machinery Company; (2) 
by means of the system of leases with their tying provisions.” 

No other fundamental propositions in this connection are 
stated; and in this particular the brief expresses a result 
which we had reached by sifting at the conclusion of the 
arguments made before us whatever was submitted to us 
therein. We will therefbre confine our attention to these two 
elements, with some subordinate matters which we may feel 
called on to discuss. 

The letter of the statute under consideration contains no 
qualification whatever, but is aimed at every contract in 
restraint of trade, and every monopoly, affecting interstate 
commerce. The only difference in the letter is that the 
second section, which relates to monopolizing, uses the words 
“ in part,” while the first section omits those words. Never- 
theless, there can be ‘no question that both sections, so far 
as this particular is concerned, are to be construed in the 
siune way. The words ‘Sn part” are not in the first sec- 
tion, because a conspiracy in restraint of trade ip .pajt 
is inevitably a conspiracy in restraint of trade within (he 
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ItttfBr of the section* Therefore, mither in determining 
the matters involved in this litigation nor in weighing the 
authorities pro and cOn can any distinction be made in that 
behalf. Nevertheless, in the other particulars, with ref- 
erence to the letter of the statute, it is inevitable tiiat there 
should .be some qualification which does not appear on its 
face. Otherwise, contracts in restraint of trade, and also 
monopolies, which have always been regarded as innocent 
and useful, would be denounced to an extent which would 
demoralize commerce and utterly defeat the very purpose 
for which the statute was intended; that is, to advance com- 
merce, and not to destroy it. Restraint is often mere regula- 
tion or temporary obstruction for the purpose of clearing 
out the channel, and letting the stream flow at full tide. 
In these particulars the law is not prophetic as to the re- 
sults of what merchants and manufacturers propose, except 
so far as it can learn from experience; and in Oregon Steam 
Navigation Co. v. Winaor, 20 Wall. 64, 22 L. Ed. 315, al- 
ready cited, the Supreme Court approved a contract which 
created a complete monopoly, so far as could then be' fore- 
seen, of steam navigation along the whole coast of Cali- 
fornia, and approved a contract restraining that trade for 
a specific number of years. This was an emphatic illustra- 
tion of the condition of things which the Sherman Anti- 
Trust Act found; and the case demonstrates what mischief 
it might do if interpreted literally. Other examples in the 
same direction are always close at hand. Oregon Steam 
Navigation Company v. Winsor, uhi supra, contained sev- 
eral, including the suggestion at foot of page 67 of 20 Wall. 
(22 L. Ed. 315), in reference to portioning out the country 
in regard to a secret [687] formula, a suggestion carried 
into practical effect in Fowls v. Park, 131 U. S. 88, 9 Sup. 
Ct. 658, 33 L. Ed. 67. Oliver v. Gilmore, already cited, and 
which we have said was based on Oregon Steam Navigation 
Company v. 'Winsor, is more abundantly illustrative, and 
attempts to classify. It is interesting in its description of 
the development of the law given by Lord Justice Fry, than 
whom no one in England knew it better, although it must ' 
be said that we have not advanced in the United States so 
far as the famous Mogul case (54 L. J. Q. B. 540). 
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[9] Indepmdently of tfa^ there is the well-settled riile 
Uiht staihtes are not to be interpreted to change the ootnmofi 
la'w, except so far as a purpose so to do is hecessarilj implied. 
Aa'said by Mr. Justice Brewer with reference to this same 
statute in Northern Securities Company y. United States^ 
198 U. S. 197, 861, 24 Sup. a. 486, 466 (48 L. Ed. 679), de- 
cided March 14, 1904: 

Whenever a departure from common-law rules and definitions Is 
claimed, the purpose to make the departure should be clearly shown.” 

In fact, this rule of construction is so universally recog- 
nized, and so fundamental, that we need only call attention 
to it in this connection. The contrary understanding seems 
to have been a long time cultivated as a result of what ap* 
pears in connection with United States v. Trans-Missouri 
Freight Association^ 166 U. S. 290, 17 Sup. Ct. 540, 41 L. Ed. 
1007, decided March 22, 1897, although it is sometimes said 
that that understanding was only the reporter’s law, in view 
of the headnote stated as follows: 

“ The prohibitory provisions of the said act of July 2, 1880, apply 
to all contracts in restraint of interstate or foreign trade or commerce 
without exception or limitation ; and are not confined to those In which 
the restraint Is unreasonable.” 

In this case of nine judges only five concurred in the result, 
one of whom was Mr. Justice Brewer; so that, at the best, 
the conclusion was that of only five judges against four. 
But Mr. Justice Brewer, in connection with the expression 
we have cited from him, vigorously maintained that, al- 
though he united with the majority in the Freight Associa- 
tion case, the statute in question was leveled only at unlawful 
restraints and monopolies; and he added that: 

" Coogress did not Intend to reach and destroy those minor con- 
tracts in partial restraint of trade which the long course of decisions 
at common law had affirmed were reasonable, and ought to be upheld.” 

He continued: 

” The purpose rather was to place a statutory prohibition with pre- 
serlbed penalties and remedies upon these contracts which were ih 
direct restraint of trade, unreasoaable, and against public policy.” 

- Thetir’fbllows what we have previoudy cited from him. 
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Howevw^ all this discussion is rendered unnec^aty by 
tile exposition of the law in Standard OH Company v. 
United Statesy 221 U. S., 31 Sup. Ct., 56 L. Ed.^ 84 L. B. A. 
(N. S.)) already cited, to the effect that the statute has not 
revoked the common law in thei>articulars of which we have 
fi^ken, but has left it as stated in Oregon Steam Navigation 
Company v. TTin^or, and Oliver v. Gilmore^ and by Mr. 
Justice Brewer in the citations made from him. This ap- 
[588] pears all through the opinion of the Chief Justice, but 
is intensified by the following references, to wit: Referring 
to the expressions found in the statute restraint of trade 
and monopolies,” it says in 221 U. S. at the top of page 51, 
31 Sup. Ct. 612, 55 L. Ed. 619, 34 L. R. A. (N. S.) 834: 

“ It la certain that those terms, at least in their rudimentary mean- 
ing, took their origin in the common law, and were also familiar in 
the law of this country prior to and at the time of the adoption of 
the act in question.*’ 

Near the top of page 59 of 221 U. S., 31 Sup. Ct. 615, 
66 L. Ed. 619, 34 L. R. A. (N. S.) 834, the opinion is more 
emphatic with reference to the common-law definitions, as 
follows : 

’’Let us consider the language of the first and second sections, 
guided by the principle that where words are employed in a statute 
which had at the time a well-known meaning at common law, or in 
the law of this country, they are presumed to have been used in that 
sense unless the context compels to the contrary.” 

A full exposition is found in 221 U. S. on page 60, 31 Sup. 
Ct. on page 515, 55 L. Ed. 619, 34 L. R. A. (N. S.) 834, as 
follows: 

’’And as the contracts or acts embraced in the provision were not 
expressly defined, since the enumeration addressed itself simply to 
classes of acts, those classes being broad enough to embrace every con- 
ceivable contract or combination which could be made concerning 
trade or commerce, or the subjects of such commerce, and thus caused 
any act done by any of the enumerated methods anywhere in the 
whole field of human activity to be illegal if in restraint of trade, 
it Inevitably follows that the provision necessarily called for the 
exercise of Judgment which required that some standard should be 
resorted to for the purpose of determining whether the prohibitions 
contained In the statute had or had not in any given case been 
violated. Thus not specifying, but indubitably contemplating and 
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nenttlrtof a aUoaairdf it taUown tl^t It waa iatendad that tba aUi^ard 
of raaaoo whli^ l^id been applt^ at the coiDroon law and in this 
country In dealing with subjects of the character embraced by thb 
statute was intended to be the measure used* for the i^urpose of 
determiiilng whether in a given case a particular act had or had 
not brought about the wrong against which the statute provided."* 


In order, moreover, to understand what the opinion meant 
by its reference to the standard of reason which had been 
applied at the common law, and for which, unfortunately, 
the short expression rule of reason ” has been substituted 
we quote at length from 221 U. S. pages 68 and 69, 31 Sup. 
Cfc 816, 68 L. Ed. 619, 34 L. E. A. (N. S.) 834, as follows: 


** Without going into detail, and but very briefly surveying the 
whole field, it may be with accuracy said that the dread of enhance- 
ment of prices and of other wrongs which it was thought would fiow 
from the undue limitation on competitive conditions caused by con- 
tracts or other acts of individuals or corporations led, as a matter 
of public policy, to the prohibition or treating as illegal all contracts 
or acts which were unreasonably restrictive of competitive condi- 
tions, either from the nature or character of the contract or act 
or where the surrounding circumstances were such as to Justify the 
conduslon that they had not been entered into or performed with 
the legitimate purpose of reasonably forwarding personal interest 
and developing trade, but, on the contrary, were of such a character 
as to give rise to the inference or presumption that they had been 
entered into or done with the intent to do wrong to the general pub- 
lic, and to limit the right of individuals, thus restraining the free 
flow of commerce and tending to bring about the evils, such as en- 
hancement of prices, which were considered to be against public 
policy. It is equally tx^e to say that the survey of the legislation 
in this [589] country on this subject from the beginning will show, 
depending as it did upon the economic conceptions which obtained 
at the time when the legislation was adopted or judicial decisdon 
was rendered, that contracts or acts were at one time deemed to be 
such a character as to Justify the inference of wrongful intent 
which were at another period thought not to be of that character. 
But this again, as we have seen, simply followed the line of develop- 
ment of the law of Bngland.’* 

Returning for an instant to the short expression rule of 
reason,” found in the opinion from which we have quoted, 
which, without the context, is misleading, it simply is in 
line with what was said by Blackstone in an exaggerated 
muiner, that some lawyers tell us that the law is the per- 
fectimi of x^ason. It was merely a short way of exprea^n 
to the effect that the present state of the common law on that 
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topic is the result of deYelopxnaiM^ aleng r^aemaUe UneSi and 
iiiaud in hand with modern commercial advance. 

We are new in position to explain in detail the facte so 
far as they are concerned with the two principal points 
which we have to consider, namely, the fundamental nature 
of the original combination and the alleged abnormal and 
oppressive nature of the leases referred tq. The facts as 
to the combination are alleged in the first count, indictment 
114, to have been as follows, namely, the defendants — 

** continuously and at all times during the period of time from the 
7th day of February in the year of 1890 to the 19th day of Septem- 
ber in the year 1911, and therefore continuously, and at all times 
during the three years next preceding the finding and presentation of 
this indictment, at said Boston, in the manner and by the means 
hereinafter described, unlawfully and knowingly have monopolized 
part of the trade and commerce among the several States of the 
tJnited States — that is to say, the trade and commerce hereinafter 
mentioned and described, * * * and that continuously for many 
years prior to and throughout said period of time there has been 
carried on an extensive industry, consisting of the manufacture and 
sale of certain articles of merchandise, to wit, boots and shpeii, in 
the following cities and towns in the several States of the United 
States, to wit.” 

Then follows a long list of the cities and towns referred to. 

The indictment then continues: 

** Which said articles of merchandise, prior to and throughout said 
period of time, have been manufactured almost entirely by the aid 
and use of various kinds of essential machinery, which for the pur- 
poses of this indictment are grouped as follows ; 

** (Group I) — Lasting Machines — ^The machines included in this 
group are designed and used for the purpose of lasting the Uppers of 
shoes. 

“ (Group II) — Welt Sewing Machines and Outsole Stitching Ma- 
chines — ^The machines included in this group are designed and used 
for the purpose of sewing the seam which attaches the upper to the 
outsole of a torn shoe, and the seam which attaches the upper and 
welt to the insole of a welt shoe, and for sewing the welt of a welt 
shoe to its outsole. 

‘•(Group III) — ^Heeling Machines— The machines included in this 
group are designed and used for preparing and attaching the heels of 
shoea 

“(Group IV)— Metallic Fastening Machines— The machines in- 
cluded in this group are designed and used for the purpose of pre- 
paring and inserting metallic fastenings in shoes.’* 

W825*— VOL <^17 13 
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folloWis: 

**Aii<! the grand Jurors aforeeaid, upon their oath aforesaid, do 
farther present that for many years prior and down to said seVenth 
day of FObmary, [590] in the year eighteen hundred and ninety-nine, 
several separate corporations, operating independently and in com- 
petitioin with each other, were engaged in trade and commerce among 
the several States of the United States in the sale and lease of the 
ihachines included in said groups of shoe machinery, and that 
kmong the said corporations engaged in said industry were the fol- 
lowing, to wit: 

** Goodyear Shoe Machinery Company, corporation of the State of 
Maine, with its principal factory at said Boston, was engaged in 
interstate trade and commerce in the sale and lease of machines de- 
signed and used for the purpose of sewing the uppers to the soles 
of shoes, and machines designed and used for the purpose of lasting 
the uppers of shoes. The said machines are included in groups I 
and II, aforesaid. 

** Consolidated & McKay Lasting Machine Company, corporation 
of the State of Maine, with its principal factory at Beverly, in said 
district of Massachusetts, was engaged in interstate trade and com- 
merce in the sale and lease of machines designed and used for the 
purpose of lasting the uppers of shoes. The said machines are in- 
cluded in group I, aforesaid. 

“McKay Shoe Machinery Company, corporation of the State of 
Maine, with its principal factory at Winchester, in said district of 
Massachusetts, was engaged in interstate trade and commerce in 
the sale and lease of machines designed and used for preparing 
the heels and for attaching them to shoes, and in the sale and lease of 
machines designed and used for the purpose of metallic fastenings. 
The said machines are included in groups III and IV, aforesaid. 

“Eppler Welt Machine Company, corporation of the State of 
Maine, with its principal place of business at said Boston, was en- 
gaged in interstate trade and commerce in the sale and lease of 
machines designed and used for the purpose of sewing the uppers 
to the soles of shoes, which said machines were particularly adapted 
to the manufacture of welt and turn shoes. The said machines are 
included in group II aforesaid. 

“And the grand Jurors aforesaid, upon their oath aforesaid, do 
further present that prior to and until said seventh day of Feb- 
ruary, in the year eighteen hundred and ninety-nine, the several 
companies hereinbefore mentioned and described, sold and leased 
In the aggregate eighty-five per cent of all the machines included 
in all of said groups of shoe machinery so sold and leased to manu- 
facturers of shoes engaged th business in the several States of the 
United States, but no one of said companies sold and leased or 
controlled the sale and lease of a majority of all the machines in- 
cluded In all of said groups.** 
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Then follow allegations that prior to the 7th of February 
the several respondents were severally engaged in promoting 
the groups already referred to, and which are concerned. 
Then the indictment proceeds as follows: 

,/*And the grand Jurors aforesaid, upon their oath aforesaid, do 
further present that on said seventh day of February, in the year 
eighteen hundred and ninety-nine, said defendants Sidney W. Winslow, 
William Barbour, Edward P. Hurd, Elmer P. Howe, George W. 
Brown, and James J. Storrow, in pursuance of agreements among 
them to eliminate all competition, which, for a number of years prior 
to said date, hud existed among said Consolidated and McKay Last- 
ing Machine Company, Goodyear Shoe Machinery Company, McKay 
Shoe Machinery Company, and Eppler Welt Machine Company, and 
as a device and means for monopolizing, and whereby they have mo- 
nopolized the trade and commerce among the several States of the 
United States in the sale and lease of the machines included in each 
and all of said groups of shoe machinery, caused to be organized and 
took an active part in the organization of United Shoe Machinery 
Company, a corporation, under the laws of the State of New Jersey, 
hereinafter in this count of this indictment referred to as Unite«l 
Company, with broad i)owers under its charter to manufacture, buy, 
sell, lease, operate, and deal in and with all kinds of machinery, tools, 
and implements, and especially in everything in any way connected 
with or useful in the manufacture of shoes, which said United Com- 
pany, either imme[691]diately or soon after its organization, ac- 
quired and took over (the exact date of such acquisition being to the 
grand Jurors unknown) substantially all of the capital stock and the 
business and assets of each said Consolidated and McKay Lasting 
Machine Company. Goodyear Shoe Machinery (Company, McKay Shoe 
Machinery Company, and Eppler Welt Machine Company, by means 
of the issue and exchange of the capital stock of said United Com- 
pany. 

**And the grand Jurors aforesaid, upon their oath aforesaid, do fur- 
theor present, that said defendants, through said United Company, 
after its organization, to wit, on or about said seventh day of Febru- 
ary, in the year eighteen hundred and ninety-nine, and upon the acqui- 
sition by said United Company of substantially all of the capital 
stock and of the business and assets of each said Ck)nsolidated and 
McKay Lasting Machine Company, Goodyear Shoe Machinery Com- 
pany, McKay Shoe Machinery Company, and Eppler Welt Machine 
Company, then acquired control of eighty-five per cent of the trade 
and commerce among the several States of the United States in the 
sale and lease of each and every machine included in each and all of 
tl^ said groups of shoe machinery,** 
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Th« indictment ^irthel' «U6gM : 

“And tile gi'and jui^rs aforesaid, upon tbelr bath afbresald, do 
farther present that said defendants have, tbronghOQt said period Of 
time, carried on, directed, and eontridled, and caused to be carried OO) 
directed, and controlled their said trade and commerce in the sale and 
lease of the machines Included In said groups of shoe machinery, by 
the device and means of and through and in the names of said TTnlted 
Company, corporation as aforesaid, and United Shoe Machinery Cor- 
poration, a corporation of the State of New Jersey, and through cer- 
tain other corporations which said defendants dominate and control.” 

Then follows a list of minor companies of which the 
United Shoe Machinery Company is said to have obtained 
control. 

The foregoing completes the picture of the combination 
sought to be penalized under the Sherman Anti-Trust Act. 
It is to be noted that this count of indictment 114 claims 
that the combination of the four groups of machinery which 
we have described was intended to suppress competition; 
but the detailed facts therein overrule this alleged purposof 
and shut out suggestions of an intention in the way of sup- 
pressing competition, as we will show. 

[10] The alleged agreement was the combination of sev- 
eral interests controlling the various groups I, II, III, and 
IV. Admitting that each was controlled by a separate or- 
ganization without any cross-holding, it would have been 
clear that the result would have been simply a union of four 
different industries, not competing, but supplementing each 
other. A careful examination of the record shows, however, 
that, although the Goodyear Company, the McKay Shoe 
Machinery Company, the McKay Lasting Company, and the 
Eppler Welt Company nominally controlled independently 
of each other shares in the business to which groups I and 
II were related, yet the cross-holdings of the respondents in 
these, corporations prevented any competition prior to Feb- 
ruary, 1899, so that the status was the same as thou^ groups 
I and II formed one group, and cmly groups III and lY 
#ere separate and independent groups. No complaint ishat- 
ever is made in the indictment of the grouping in the way 
stated ; and, more by way of illustrating our line of reason-: 
ing than for anything else, we will add here that in indict- 
ment 118, whidi seems to [692J assume that the various 
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mAdtutes to -n^di thaae indiotineiits xdate ytwe eovvt^.kty 
patents, it is expressly admitted that the original groups 
I, II, III, and IV eontrolled mtmopolies, and that yet those 
monopolies were not of an illegal character. 

Taking up again, the second count in indictment 114, 
which refers back for all details to the first count, it plainly 
alleges only a oonspiracy. It states that the respondents “ un- 
lawfully and knowingly conspired to monopolize.” This ex- 
pression is plainly adapted to a combination only. There- 
fore we accept this count as such, leaving the first count of 
indictment 114, which we will approach later, as alleging a 
completed monopoly under the second section of the act. 

Coming back, therefore, to the proposition that the second 
count alleges only a conspiracy, the rules of pleading confine 
it to one conspiracy. As said in United States v. Kissel^ 218 
U. S. 601, 31 Sup. Ct. 124, 54 L. Ed. 1168, ubi supra, and 
according to the clear rules of law, it may well be regarded 
as a continuous conspiracy. Nevertheless, as was said in 
218 U. S. on page 608, 31 Sup. Ct. on page 126, 54 L. Ed. 
1168, ^ the contract is instantaneous,” though the partner- 
ship may endure as one and the same partnersliip for years”; 
adding, “a conspiracy is a partnership in criminal pur- 
poses.” Therefore it follows that the whole offense under the 
second count of indictment 114 is a combination formed on 
the 7th day of February, 1899, with the purposes and inten- 
tions then existing which we have described, and nothing 
more. This combination, then formed, was purely an eco- 
nomic arrangmnent, not in violation of any rule in restraint 
of trade at common law, or which has been announced by 
the Supreme Court, as is shown by an examination of all 
the cases decided by that tribunal. 

It seems to be impossible to deny that the combination 
of various elements of machinery, all relating to the same 
art and the same school of manufactures, for the purpose 
of constructing economically and systematically,-and of fur- 
nishing any customer, the whole or any part of an entire 
system, is in strict and normal compliance with modem 
trade progress ; as also it might be in strict compliance with 
modem progress to limit the manufacture and supply to 
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«eitfem details, as for example, steam gauges, wfaeeli for 
railroad cars, or axles for steam locomotiTes, without fur* 
nisMug anything else, although by so doing the manufac- 
turer of details becomes able to command the entire market. 
It is absolutely normal, and in accordance with the rightful 
demand of the market, for any dealer to supply mere details 
of an entire ^stem of machinery, according as hiS customers 
may desire. 

Such being the foot, the law as explained by Chief Justice 
White in 221 U. S. at page 58, 81 Sup. Ct. at page 615, 55 
L. Ed. 619, 84 L. R. A. (N. S.) 834, of Standard OU Com- 
pany V. United Statee, has kept hand in hand with ** devel- 
oping trade.” The great leaps which the law' has made in 
this direction, and the reasons why it has made them, is 
pointed out in many cases, especially in GC)1>8 v. Gat Com- 
pany^ 180 IT. S. 396, 409, 9 Sup. Ct. 553, 82 L. Ed. 979, 
where the leap was from MitcheU v. Reynoldt^ 1 P. Wms. 
181, limited to a [593] single town or city, to RoutUlon v. 
RoutUlon, 14 Ch. D. 351, which covered the whole of Europe 
as we remember it. At any rate, it covered practically an 
unlimited territory. In the same line is the distinction 
made by the Chief Justice in Standard OU Company v. 
Umted States, that the unification of power and control 
over petroleum there under discussion was due to the prima 
facie presumption of intent and purpose to maintain the 
dominance over the oil industry, not as a result of normal 
methods of industriai. development, but by new means of 
combination which were resorted to with the purpose of ex- 
cluding others from the trade.” 

So also in United States v. American Tobacco Company, 
221 U. S. 106, at page 182, 31 Sup. Ct. 632, at page 649 (55 
L. Ed. 663), the Chief Justice distinguished as follows: 

"We say these concloslons are Inevitable, not because of the vast 
amount of property aggregated by the combination, not because afone 
of the many oorporatlonB which the proof shows were united by 
resort to one device or another. Again, not alone because of the 
dominion and control over the tobacco trade which actually exists, 
but because we think the conclusion of wrongful purpose and lUegal 
combination la overwhelmingly established by the following oonstd- 
eratlaSh.'’ 
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follows a number of speci^ations, among wbi^ is 

.this:. ■ .. : 

**By persistent expenditure of. millions upon millions of dollars 
in buying, out plants, not for tbe purpose of utilizing tbem,. but m 
order to close them up and render them useless for purposes of 
trade.” 

We have examined every decision of the Supreme Ciourt 
bearing on these topics. Some of them, like Gibh$ v. Oas 
Company, 130 U. S. 396, 409, 9 Sup. Ct. 553, 32 L. Ed, 979, 
already referred to, and the Freight Association case, 166 
U. S. 290, 335, 17 Sup. Ct. 540, 41 L. Ed. 1007, were de- 
cided, or might have been, on the ground that they in- 
volved agreements for the suppression of corporations hav- 
ing a public character, which agreements are clearly illegal 
all over New England. All the other decisions involved a 
well-known rule which prohibits stifling bids and portioning 
out territory arbitrarily. In this is included Oregon Steam 
Navigation Company v. 'Winsor, already cited, with refer- 
ence to the excess period of three years explained therein. 
None of them penalize a combination like that originally 
formed in the present case. Therefore we cannot adjudge 
it invalid. 

The first count of indictment 114 reaches the case of an 
alleged completed monopoly, which, therefore, may include 
everything, not only the original combination, but what- 
ever occurred down to the time of the finding of the in- 
dictment. There are numerous minor matters here which 
are not covered by either of the two propositions which we 
have said were specially brought forward in the supple- 
mental brief of the United States; as, for example, the ac- 
quiring the ** Thomas O. Plant” assets, and several minor 
corporations. These are only the results, and of tiiemselves 
add nothing except by way of illustration and aggravati<m. 

What was tkus referred to in the supplemental brief of 
the United States are leases which are declared to be ^ ar- 
bitrary, opppressive, and unreasonable.” The alleged illegal 
purpose of the leases is set out [694] at full length, and tiiey 
ure denounced as unlawful devices for eliminating competi- 
tion. It is also urged tiiat, as a result of these leases, in 
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^«(MiDii)lah;fiblk inth tihb f(»l* ^^[rdap^ CMUioHditted as a^St^gied, 
the respondents have dominated 98 per cent of the bus^ess 
tO' whndi these groii^ relaited. We ^do not attacdi mueh im> 
portaoee to this percentage, because that, standing atone, is 
like one of the terms of an aglebraic equation, which of 
itself is non-efficient. As said in Oliver v. Gilmore^ ubi 
supra, a manufacturer or merchant may, by the mere fact 
of the quality of his goods, monopolize the market, which 
is pmrmisrable; as, for illustration, one of these indictments 
describes the respondents’ machines as the best put on the 
market. 

' [11] The leases referred to here are the same as those 
approved in the appeal of United Shoe Machinery Com- 
pmy V. Branet (1909) App. Cas. 880, where the Privy 
Council decided that the whole combination exhibited here, 
including leases, was valid. Notwithstanding the decisions 
of tile Privy Council are not authoritative, even in England, 
like those of the King’s Bench, yet the members of the judi- 
cial ccsnmittee who sat on this appeal were Lords Mac- 
Nat^ton, Atkinson, Collins, and Gorell, making an ex- 
ceectogly strong court, hardly to be surpassed in England. 
Therefore we would be free to follow it if the background 
was the same here as there. But it is not. There the back- 
ground was the special findings of a jury, here the indict- 
ments allege features going towards making up an illegal 
monop(dy, which are not clearly inoperative on their face;, 
so that we must fall back upon the rule we have cited from 
Kmeae v. Colorado, 185 U. S. 195, 145, 147, 22 Sup. Ct. 552, 
46 L. Ed. 638. We can easily see that the result of the trial 
of the issues of fact might remove the apparent illegality 
arising from these leases; but the case is not so clear that 
we can sustain the donurrer with reference to the first count 
of indictment 114. Therefore on the demurrer we hold the 
aecond count of indictment 114 invalid, and the first count 
tiiereof valid, unless on a trial it appears that the leases we 
lefer to are found to add no obnoxious feature. 

' Indictment 113 is easily disposed of. We have already 
siMMim ihait the third count is invalids The first and secofid 
ooimtoaire invalid for the same reason which invalidates the 
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Moond u&ant of indietment 114. This iadietmmt 118 wos 
evidently framed to bring out the question whether the fust 
that various maohines manufactured by the United Shoe 
Madunery Company are protected by patents in whole or 
in part is of importance in this connection. As the result 
jre reach cuts under this question, we prefer to postpone its 
consideration, hoping that the Supreme Court may have to 
dispose of it in some way before we are forced to proceed 
with it if ever. 

The general result is that on the face of the record we 
hold the original agreement of consolidation valid, and 
that on the pleadings we adjudge the condition arising from 
the subsequent adoption of the leases in question leaves the 
first count of indictment 114 not subject to demurrer. 

The judgment in 113 is as follows : 

The indictment is adjudged insufficient in law; the de- 
murrer thereto is sustained; and the respondents go there- 
from without day. 

[696] The judgment in indictment 114 is as follows: 

The first count is adjudged sufficient in law; and the 
demurrer thereto is overruled; and the respondents are 
given leave to plead anew on or before the first day of 
the March term, 1912. The second count is adjudged in- 
sufficient in law; the demurrer thereto is sustained; and 
the defendants go therefrom without day. 

ON PETITION FOR REHEARING. 

The respondents filed a petition for rehearing, probably 
claiming it as a matter of right under rule 16 ; at any rate, 
we accept it as such. We have to-day entered an order de- 
nying the same. Ordinarily it is not desirable to file 
opinions with reference to such orders, but in the present 
case one may be advisable. 

The petition relies on two propositions: One is that there 
is an inconsistency on the part of the court in reference to 
pleading the leases relied on in the indictment. We regret 
that, instead of quoting authorized expressions, we used a 
phrase whidi we thought was substantially clear, aiid thus, 
peiiiaps, mided counsel. Therefore we will repeat in Ian- 
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gaage : found ia any edition of Aichbold’s Criminal; Plead* 
ing, as follows: 

' ^ Ai oemiOon law, written instnunents, wherero* tliey formM 'a 
part of the glat of the offense diarsed, must be set out Terbatina’* 

' Kowhero is it attempted to apply this rule, except with 
the limitation thus stated. Both the examples given by 
Archbold, and by other authorities, and what the courts 
leUm by experience in the practical application of this 
role, should satisfy any one that the instruments referred 
to in this petition do not form a part of the gist of the 
offense charged. Moreover, the petition overlooks the fact 
that there is another rule which we applied, which is that 
the multiplicity of the instruments to which the indict- 
ment refers rendered it impracticable to plead them except 
in a general way. 

The other alleged error to which the petition relates is 
that the first count of the indictment No. 114 so far devel- 
oped rights covered by letters patent as to bring the case 
within Henry v. Dick^ 224 U. S. 1, 32 Sup. Ct. 364, 56 L. Ed. 
645, decided by the Supreme Court in the opinion handed 
down on March 11, 1912. The only point there decided 
wais to affirm a rule with reference to rights of patentees 
which has been accepted by us since the topic came under 
discussion; and, as we understand, is as is generally held 
in this circuit. The line of reasoning in the opinion per- 
haps develops propositions which may or may not be avail- 
able for the respond^ts in defense on a trial of issues of 
fact, if there is one, under the count indictment No. 114, 
to which the petition relates, but they are not available on 
the face of that count. 

It ought to be enough to say that at the hearing on the 
demurrers, to which it must be admitted we gave patient 
attention, it was not submitted to us that this count in indict- 
ment No. 114 showed that the respondents had any peculiar 
rights or defenses arising out of the patent laws. Even this 
petition makes a clear distinction between this indictment 
and the indictment No. 113. This is not only in ac [596] cord- 
i^me with our recollection of the presentation of the case 
when brpnght before us, to which it must be admitted we 
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g&ve the most careful fittentioiif but alw it sustained by 
one of the briefs for the respondents submitted at that time, 
' wherein, with reference to indictment No. 113, it was stated 
that all the machines referred to therein were expressly 
alleged to be covered by letters patent, while the same brief, 
with reference to indictment No. 114, stated only that its 
allegations led almost conclusively to the establishment of 
the proposition that the business was based on patents. Ac< 
cording to the fixed rules of criminal pleadings, matters 

expressly alleged” and those allegations which lead “al- 
most conclusively” are so wide apart that they are not in 
the same field at all. 

Indictment No. 113 alleges expressly again and again that 
specific machines are covered by letters patent. On this 
point the petition before us invites us, at large, to examine 
five pages, 26, 27, 28, 29, and 30, in in^ctment No. 114, and 
again three pages and again four pages, leaving us to search 
out what the respondents rely on. This is calling on the 
court for an abuse of time which counsel of the distinction 
and experience of those at bar should never have done. The 
court refuses to undertake the task, beyond turning up page 
26 referred to, where there is a general charge that the cor- 
poration controlled by the respondents acquired “ assets and 
letters patent ” without any further specification. As far as 
the court recollects, there is nothing more definite anywhere 
in indictment No. 113. This, of course, is not effectual on 
the proposition now brought before us; and this distinction 
between No. 114 and No. 113 clearly justifies us in holding 
that there was no intention at the trial of these demurrers to 
bring before us the proposition now made. The respondents 
at that trial had their hearing and their full day at court, 
and must be content therewith. 

On the whole, we repeat that we left the indictment as to 
which the respondents now complain in the condition which 
we described in our reference to Kansas v. Colorado^ 185 
U. S. 125, 22 Sup. Ct. 552, 46 L. Ed. 838; and we are not 
willing to be turned aside from that position by any fur- 
ther discussion. We must in any view deny the petition. 
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No. 620. Argued January 10, 1913.— Decided February B, 191$. ^ 
1227 U. S.. 202.] 

On apfieala under the Criminal Appeals Act of 1007 this court has no 
Jurisdiction to review the interpretation of the indictment by the 
lower court, United States v. Patten, 226 U. S. 525, and If that 
court has construed the count as alleging a combination of a par- 
ticular date to be in violation of the Sherman Law, without re- 
gard to subsequent acts, this court cannot pass upon the validity 
of those acts.* 

A combination for greater efficiency does not necessarily violate the 
Sherman Anti-Trust Act. 

Where each of several groups are carrying on a legal business of 
making patented machines which do not compete with each other, 
although the machines of all the groups are used by manufac- 
turers of the same article, such as shoes, a combination of the sev- 
eral groups does not violate the Sherman Anti-Trust Act. 

Bxclusion of competitors from making the patented article is of the 
very essence of the right conferred by the patent. 

Where the i^are in Interstate commerce does not appear in the rec- 
ord, and the machines in question are not alleged to be types of 
all the machines used in manufacturing the article for which they 
are made, the Government cannot claim that a specihed proportion 
of the business was put into a single hand. 

The disintegration aimed at by the Sherman Anti-Trust Act does not 
extend to reducing all manufacture to isolated units of the lowest 
degree. 

The Criminal Appeals Act of March 2, 1907, c. 2.564, 34 Stat. 1246, is 
a special provision and, as it is not mentioned in the repealing 
section of the Judicial Code of 1911 and is not superseded by any 
other regulation of the matter, it was not repealed by the Judicial 
Code. United States, Petitioner, 226 U. S. 420. 

The District Court rightly held that the counts under review of the 
Indictment against various persons for oombining their businesses 
of {90S] manufacturing patented machines for making different 
parts of shoes, and not competing with each other, did not consti- 
tute an offense under the Sherman Anti-Trust Act. 

195 Fed. Rep. 578, affirmed. 


« Fop/ opinion of District Court, sustaining, in part, demurrers , to 
indi<Htmnts (195 Fed. 678), see ante, page 170. 

*8yiiabns and statements of arguments copyrighted, 1913, by The 
Banks Law Publishing Company. 
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ApMsal— B%' OovEKNincwT IN (^tiUnnKt Gabib— Scope or REviE\r.— i* 
1. /nie Dl8tri<*t Court’r ^strtiction of the Indtrtnieiit fniist be ae- 
cepted by the Federal Supreme Court whea revie!wlor» uoder 
tlie act of March 2, 1907 (34 Stat at L. 1246, chap. 2564), a Judg- 
ment sustaining a demurrer to certain counts in the indictment, 
which is based upon the construction of the Federal statute upon 
which the Indictment is founded. 

For other cases, see Appeal and Krror, I. e, In Digest Sup. 
Ot. 1008. 

Monopoly — Restraint of Tbai^ in Patented Articles;— 2. The union 
in one. corporation of three companies, eacli manufacturing a dif- 
ferent non-competing group of patented machines coilectively used 
for making shoes, is not forbidden by the prohibitions of the 
Sherman Anti-Trust Act of July 2, 1800 (26 Stat. at L. 209, chap. 
647, U. S. Comp. Stat. 1901, p. 3200), against combinations in re- 
straint of interstate trade, although a large percentage of all the 
shoe machinery business may thus have been put into a single 
hand. 

For other cases, see Monopoly, II. b, in Digest Sup. Ct. 1908. 
Api*eal — By Government in (Luminal Case— Repeal.— 3. The Crimi- 
nal Appeals Act of March 2, 1907, was not repealed by the judicial 
Code of March 3, 1911 (36 Stat. at L. 1067, chap. 231, U. S. Comp. 
Stat. Supp. 1911, p. 128), since the former act is not mentioned 
among the statutes expressly repealed by § 297 of the Code, is 
not superseded by any other regulations of the matter, and is a 
special provision. 

For other cases, see Appeal and Error, I. e; Statutes. III. b, 
in Digest Sup. Ct. 1908. 

The facts, which involve the construction of the Sherman 
Anti-Trust Act, and determining whether the combination 
charged in an indictment thereunder of various manufac- 
turers of patented shoe machinery constituted a violation 
thereof, are stated in the opinion. 

The Solicitor General for the United States : 

This case presents the question whether it is legal to gather 
together into one corporation about 80 per cent of aJl the 
interstate trade in some particular line of activity when it is 

^Tbe paiugraphs following, In brackets, comprise the syllabus of 
tbe case as reported in Volume 57, page 481, Lawyers Bdittou, Su- 
preme Court Reports. Copyrighted, 1912, 1913, by The Lawyers Co- 
operative PubllsbiDg Company. 
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done grsdnaQy by leghiinate metiiods and any' 

unfair competition such as diaracterized tiie ^bacco.^and 
Standard Oil cases. If that is legal, the sooner the business 
world understands it the better. 

The indictment alleged that three separate groups of indi- 
viduals (each controlling a different group of machines 
essential to the manufacture of shoes), combined together 
whereby their separate businesses were combined into one 
under the joint management of these individuals; that each 
of the separate groups controls about 70 or 80 per cent of 
the interstate trade in the particular kind of machines manu- 
factured by it; and that by the combination there were 
placed into one hand from 70 to 80 per cent of all the busi- 
ness in those kinds of shoe machinery manufactured by the 
defendants. 

The constitutionality and sufficiency of the criminal pro- 
visions of the Sherman Anti-Trust Act are settled. United 
States V. Kissel, 218 U. S. 601; Northern Securities Co. v. 
United States, 193 U. S. 197, 401; Standard Oil Co. v. 
United States, 221 U. S. 1, 69; United States v. Swift, 188 
Fed. Rep. 92. 

[S04] Individuals are subject to indictment for acts done 
under the guise of a corporation where the individuals per- 
sonally so dominate and control the corporation as to im- 
mediately direct its action. United States v. Swift, 188 Fed. 
Rep. 92, 98; United States v. McAndrews <6 Forbes Co., 
149 Fed. Rep. 823; iNroill v. Commonwealth, 103 Virginia, 
855, 869, 860; People v. Clark, 8 N. Y. Crim. Rep. 179, 194, 
195, 212; People v. 'White Lead Works, 82 Michigan, 471, 
479; People v. Duke, 44 N. Y. Supp. 336, 337-339; State v. 
Great Works dbc. Co., 20 Maine, 41; United States v. Dur- 
land, 65 Fed. Rep. 408, 415 ; S. C., 161 U. S. 306 ; BaXliet v. 
United States, 129 Fed. Rep. 689; Fitzsimmons v. United 
States, 166 Fed. Rep. 477, 481; Foster v. United States, 178 
Fed. ^p. 165, 173, 176-178; La Sodete Anonyme <&c. y. 
iFofor (7o. (1901), 2 Ch. 613, 616-617. 

Prior to February 7, 1899, competition with reference to 
the different kinds of shoe machinery was so distributed 
betwiih the different groups of defendants and tile Inde- 
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pend^ll t&at a shoe mahufactorer had :24 diffwent choioea 
fOr obtaiiiif^ shoe machinery. 

By the organization of the United Shoe Machinery Corn*, 
pany and the coalescence into one of the three groups of 
bueineases formerly carried on separately by the defendants, 
the variety of choice open to a shoe manufacturer for ob- 
taining the necessary shoe machinery was reduced from 24 
ways to 16 ways. 

Tlw defendants then adopted what is known as the 
‘‘ tying ” clause lease, which provided that any shoe manu- 
facturer using any one class of machines furnished by the 
defendants should use for all his other machines only those 
furnished by the defendants; and that if he used any ma- 
chine made by an Independent, the defendants would forfeit 
his lease and remove his machines. This form of lease im- 
mediately reduced from 16 to 2 the different ways by which 
a manufacturer could equip his factory, so that he had to 
get all his machinery from the defendants or get it all from 
the Independents. 

[206] The effect of the combination was to place from 70 
to 80 per cent of all the shoe-machinery business (in so far 
as it related to those essential machines known as the last- 
ing, welt-sewing, heeling, and metallic fastening machines) 
into one hand. I'his combination into one group of four 
non-competitive businesses (which, taken together, consti- 
tute one complete business) curtailed the customer’s liberty 
of action by compelling him to deal with one and the same 
group as to all four classes of machinery, whereas formerly 
he could deal with four separate groups. The question pre- 
sented, then, is whether the combination into one group of 
75 per cent of the whole business of the country in a particu- 
lar line is in such restraint of trade as to violate the Sher- 
man law, it being conceded that the combination was not 
attended by any methods of \mfair competition or illegiti- 
mate trade practices. Without attempting to determine ex- 
actly at what percentage of trade control a combination 
passes into the region of illegal restraint, the Grovernment 
insists that when a combination acquires between 70 and 80 
per cent of the total trade in a particular business, the line 
between legal and illegal combinations has been passed; and 
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Utit this is so even though tiio cdmbiastioii is iBs4e ivithoiit 
resortmg to any wrongful methods to cotfxe any<hie to oomo 
into the cMnhination. Swift y. United Sk^, 196 U. S. 878; 
Sktndard Sanitary Mfg. Co. v. United States^ 226 S. 20; 
Standard Oil Co. v. United States, 221 XT. S. 1; United 
States V. American Tobacco Co., 221 XT. S. 106; 

States f. Union Pacific R. R. Co., 226 XT. S. 61; United 
States y. The Reading Co., 226 XT. S. 824. 

The adoption 1^ the XJnited Shoe Machinery Company 
of the “tying” clause lease whereby a customer was com* 
pelled to take all his machines from the defendants or all 
from the Independents was a direct restraint upon compe- 
tition and trade (1) of the defendants by limiting their 
trade to those who would agree to use only the de- 
[806]fendants’ machines; (2) of the customers by depriv- 
ing them of the right to use some machines uiiless they 
would also use others, (3) of the Independents by pre- 
venting them from selling their machines to their former 
customers. Montague v. Lowry, 193 IT. S. 38; United 
States V. St. Louis Terminal, 224 XT. S. 383; Standard 
Sanitary Mfg. Co. v. United States, 226 XT. S. 20; United 
States V. Union Pacific R. R. Co., 226 XT. S. 61; United 
States V. The Reading Co., 226 XT. S. 324. 

The patent laws do not authorize the “tying” clause 
leases. 

The precise point decided in Henry v. Dick Co., 224 XT. S. 
1, was that a patentee' might impose a restriction that his 
machine should be used only in connection with certain 
supplies which in point of fact bore so direct a relation 
to the invention that it could not be operated without their 
use ill physical connection with the patented machine. 

The doctrine of Henry v. Dude Co. should not be ex- 
tended to permit a license restriction beyond the actual use 
of supplies in connection with the necessary physical opera- 
tion of the patented machine. Standard Sanitary Mfg, 
Co. V. United States, 226 XT. S. 20. 

But even if the doctrine of Henry v. Dick Co. is extended 
tb ^ extreme limit of permitting any kind of restrictum 
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tip<^ tii 9 iue of a patented madune,' yet 'when raob 
gi{rictions are a part of one general scheme of combinatioD 
the patent laws no longw authorize such resb^ctions. The 
rights given by the patent laws do not give universal lionise 
against tiie poritive prohibitions of the Sherman Law, 
which is a limitation on all rights that might otherwise be 
pushed to evil consequences. Standard Sanitary Mfg. Co. 
V. United States, 226 U. S. 20; United States v. The Reading 
Co., 226 U. S. 824. 

The Criminal Appeals Act, 34 Stat. 1246, was not re- 
pealed by the adoption of the Judicial Code. 

[2071 defendant’s right of appeal to the Supreme 
Court was given in the fifth and sixth sections of the Cir- 
cuit Court of Appeals Act which, in the proposed revision 
of the laws of the United States, was placed in chapter 
10 on the Supreme Court,” in the title called ‘‘The 
Judiciary.” This right of the United States to appeal to the 
Supreme Court was contained in the Criminal Appeals Act, 
which, in the same proposed revision was placed in chapter 
18 on “ Procedure on Error and Appeal.” 

Congress, in passing the Judicial Code, did not attempt 
to cover the whole body of the revision submitted to it, 
but only adopted the first 14 chapters of the title “The 
Judiciary”; so that while it incorporated into the Judicial 
Code, chapter 10, on the “Supreme Court” giving the 
defendant a right to appeal, it did not attempt to covet* 
any of the field embraced in the later chapters of the revi- 
sion. Therefore, those subjects, inter alia, which were dealt 
with in proposed chapter 18 were never even considered 
by Congress and therefore remained controlled by the former 
laws governing them — one of which was the Criminal Ap- 
peals Act. (Cf. Committee Beport of 1907 of “ Commission 
to Codify and Bevise the Laws of the United States” and 
the Joint Committee of Congress’ Bevision of 1910. See 
Title XVI, “The Judiciary,” chapters 10 and 18). 

Mr, Frederick P. Fish and Mr. Charles F. Choate, jr., 
with whom Mr, Malcolm Donald and Mr. WilUam A. 8ar~ 
gerd were oh the brief, for defendants in error : 

Only a single question is presented by the case. 

86825 *— VOL 6— 17 14 
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SMBiifw^ured by tho ^Putod 
££oo MraafrMsturiiig Computy are protected by letters 
patent nw not considered by tbe District Court in its con- 
stractkm of the Sfaermani Act, and is not open in this court. 

[208} The facts adleged in the first and second counts are 
not brought out or are erroneously stated by the United 
States. 

Tbe eeocmd count is almost identical, word for word, with 
the first count, except as to the allegation in regard to inter* 
state commerce, and changing tbe charge of c(nnbination of 
defendants’ own trade into one of conspiracy to restrain the 
trade of dioe manufacturers in shoe machinery. 

On this writ of error, the question is whether the District 
Court erred in the construction of the Anti-Trust Act in 
sustaining^ the demurrers to counts one and two and so far 
as that act is construed by the District Court in its opinion 
relating to those two counts. 

For construction of the Criminal Appeals Act as applied 
to the question before this court, see United States v. Bitty ^ 
208 U. S. 398; UnUed States v. Keitel, 211 U. S. 370; United 
States V. Mason, 213 U. S. 115; United States v. Meseedl, 
215 U. 8. 26; United States v. Stevenson, 216 U. 8. 190; 
United States v. Kissel, 218 U. 8. 001; United States v. 
Basher, 219 U. 8. 72; United States v. Miller, 223 U. 8. 899. 

The District Court 'decided the two counts now before this 
court were bad for duplicity in pleading, that is to say, on a 
question of general law not involving the construction of the 
Sherman Act, and that cannot be reviewed here. United 
Stales V. Keitel, 211 U. 8. 370; United States v. Mason, 213 
U. S. 116; United States v. MescaU, 216 U. 8. 26; United 
States V. Stevenson, 215 U. 8. 190. 

The District Court also held the two counts bad on a 
second ground, namely, that the original organization of 
the company was neither a combinatimi in restndnt of trade 
Qor a conspiracy in, restraint of trade under the 81ierman 
Act. By such decision the District Court construed the 
8h(^nmiii Act. 
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llw Appeals Act of 1907, under whidi fhe 

. iMresent writ of error wie brought, was repealed by the 
[209'] Judicial Code which became effective January 1, 1912, 
and tberefOTe this court has no jurisdiction, as the writ of 
error was filed after that date. United Statee v. Stevenson, 
215 U. S. 190. 

The fact that the machines manufactured by the company 
are protected by letters-patent was not considered by the 
District Court in its construction of the Sherman Act, and is 
not open in this court. 

The District Court was not in error in its construction of 
the Sherman Act in relation to counts one and two. 

The organization of the company by said defendants to- 
gether, and the turning over by said groups of defendants to 
and the taking over by the company of the stocks and busi- 
ness of the three corporations, was not, and is not, a com- 
bination in restraint of defendants’ own trade nor a con- 
spiracy in restraint of trade of the shoe manufacturers in 
shoe machinery. United States v. American Tobacco Co., 
221 U. S. 106. 

By the organization of the United Shoe Machinery Com- 
pany there was no restriction of competition. The three 
groups of defendants, prior to the organization of the com- 
pany, were not engaged in competition with each other. 
Their businesses were absolutely different, and each business 
related to a different commodity. Kokomo Fence Machine 
Co. V. Kitsetman, 189 U. S. 8; Addyston Pipe Co. v. United 
States, 175 U. S. 211 ;Korthem Sec. Co. v. United States, 
198 U. S. 197 ; Montague v. Lovyry, 193 U. S. 88 ; MUes 
Medical Co. v. Park Co., 220 U. S. 378 ; Shawnee Compress 
Co. V. Anderson, 209 U. S. 423 ; Continental Wall Paper Co., 
V. y eight, 212 U. S. 227 ; U. S. Machinery Co. v. La ChapeUe, 
212 Massachusetts, 467 ; Swift <& Co. v. United States, 196 

U. S. 876; United States v. John Reardon Co., 191 Fed. Rep. 
464; Standard Sanitary Co. v. United States, 226 U. S. 20; 
United States v. Un. Pac. R. R. Co., 226 U. S. 61; United 
States v. Terminal R. R. Ass'n, 224 U. S. 388; United States 

V. Reading Co., 226 U. S. 824. 

[210] By the organization of the company the defendants, 
taken individually, or in groups, or together, did not agree 



td'riisbai& sudi trade as they^ had ia differaiit 
or in any manner to restrain their own tmde. 
aton Pi^ Coi y. United States^ 175 U. S. 211; 

£o!wry, 193 U. S. 88; Shawnee Oompreee Ub. y. And«rwn^ 
209 U. 8. 423; Cbntinental W<M Paper Co, y. Yoighty ^l^ 
17. S. 227 ; Elite v. Inman, 131 Fed. Rep. 182 ; Standard OU 
Co. y. United States, 221 U. S. 1; United States y. Ameri- 
can Tobacco Co., 221 U. 8. 106; Blount Mfg. Co. v. Yade 
Mfg. Co., 166 Fed. Rep. 655; United States v. Trarn- 
Miaaovri Aas^n, 166 U. S. 290; Swift db Co. v. United 
States, 196 U. 8. 875 ; Miles Medical Co. v. Park Co., 220 
U. 8. 878; United States v. Standard Sanitary Co., 191 
Fed. Rep. 172; Bigelow v. Calumet db Hecla Co., 167 Fed. 
Rep. 721. 

The combination created by the organization of the 
United Shoe Machinery Company was purely an economic 
arrangement, not in violation of any rule in restraint of 
trade at common law, or which has been announced 
the Supreme Court. Joint Traffic Case, 171 U. 8. 506. 

The combination of businesses, each dealing with a dif- 
ferent commodity, into one corporation, has never been 
held a restraint of trade either at common law or under 
the Sherman Act. United States v. American Tobacco Co., 
221 U. 8. 106; United States v. Reading Co., 226 U. S. 824; 
Union Pacific Coal Go. v. United States, 178 Fed. Rep. 
737 ; United States v. Standard OH Co., 173 Fed. Rep. 177. 

That the District Cburt was right in the only construc- 
tion of the Sherman Act now before this court, to wit, in 
holding that the organization of the United Shoe Ma- 
chinery Company was not within the purview of the Sher- 
man Act, is further apparent from the fact that such or- 
ganization of the United Shoe Machinery Company had 
no direct or immediate effect upon interstate commerce. If 
it. had any effect at all upon interstate com[Sll]merce, 
such effect was accidental, secondary, remote, and not even 
probable. Bigelow v. Calumet <Ss Hecla Co., 167 Fed. Rep. 
721; Anderson v. United States, 171 U. 8. 604; Field y. 
Bddber Asphcdt Paving Co., 194 U. 8. 618; Standard OB 
Oo.F.iUt^ted StaiUs,^\TJ. 1. 
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Whether , these lease proTisions are 6r are not in lee^riint 
not before this court for several reasons; these 
defendants are not indicted for making these lease pro- 
visions; the language of the indictment in regard to .these 
leases shows it; the act of the defendants in relatira to 
tiiese lease provisions is only an overt act, and only one of 
three or four overt acts named in the same paragraph of 
indictment; the combination and conspiracy are each ab- 
solutely complete without this overt act ; the leases are not 
a part of the combination or conspiracy. No original intent 
to change leases is shown or any agreement to do so; the 
leases are not part of the original combination or con- 
spiracy because between different parties; the question is 
one of duplicity on the theory of the United States; the 
lease provisions in these two counts were not construed or 
passed upon by the District Court; if the lease provisions 
had been involved here, the District Court would have con- 
sidered the patent law. 

The entire argument of the United States in regard to 
the business of these defendants and of the corporation is 
based on the erroneous view that the machines of the de- 
fendants were all the machines used in shoe making, and 
as a corollary to the above, the United States says that the 
defendants control between seventy ami eighty per cent 
of the entire shoe machinery business in the United States. 

On this record the particular form of the organization of 
the company, and the taking over of the capital stocks and 
business of the three original corporations is immaterial. 

Indictment 113 was dismissed by the District Court for 
[212] duplicity and it should be explained why the second 
count of indictment 114 was not brought to this court by 
the United States. 

The defendants are not indicted for dominating the sup- 
ply of shoe machinery. Reading R. R. caee, 226 U. S. 824. 

The argument of the United States fails absolutely, be- 
cause the defendants are not indicted for dominating the 
supply of shoe machinery; so also as to the alleged competi- 
tion before the date of the organization of the company 
and the alleged competition thereafter. 
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' llw srgiu the United States ae to theefeetdf the 
Ml^ization of the United Shoe Machinery Compuijr :ia 
absolutely fallacioos. 

The particular patented machines of these defenduits axe 
not indut>ensable to the manufacturer of shoes by the admiih 
sion of the United States in its brief; in fact, the dissatisfied 
dioe manufacturer mentioned by the United States is better 
off after the organization of this company than before. 

The organization of the company did not compel the cus- 
tomer to deal with the same group as to the four classes of 
machinery. All of the cases cited by the United States in 
thiS'Section of its brief relate to combinations of competitors 
dealing in the same commodity. 

It is to be remembered that defendants are not indicted 
for monopolizing; that defendants’ machines are patented 
and they are entitled to one hundred per cent of the trade 
therein. 

The merger of the three companies was lawful and proper. 

The leases form no part of the merger and are not perti- 
nent to this discussion. 

No express agreement to restrain trade is alleged, and, 
therefore, the Government is compelled to contend that the 
natural, necessary, and inevitable efifect of the merger was to 
restrain trade. 

[818] In every prior case, except Lowe v. Ldwlor, 208 
U. S. 274, the combination complained of has been a combi- 
nation of competitors^'or a combination formed to eliminate 
competition. 

As to the character of conduct condemned by the Sher- 
man Act see Standard Oil Co. v. United States, 221 U. S. 1 ; 
United States v. American Tobacco Co., 221 U. S. 106; 
United States v. Joint Traffic Asso., 171 17. S. 606; Ander- 
son V. United States, 171 U. S. 604. 

The merger did not produce, was not designed to pro- 
duce, and its natural or necessary effect was not to produce 
any restraint of trade, for defendants were not personally 
restrained; defendants’ business was not restrained; shoe 
manufacturers were not restrained; other shoe machinery 
manufacturers were not restrained. 
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tnrer’s iibeity of action was restrained becaitee the number 
of concents with which he could disagree was reduced is 
unsound. 

Ho greater power to restrain trade resulted from the 
merger, and if it could be held that any such power did 
result it would not naturally or inevitably restrain trade. 

Ho such power did result. If it did$ the probability that 
it would produce a restraint of trade is too remote. Swift 
di Co. V. United States, 196 U. S. 376; Commonwealth v. 
Peaalee, 177 Massachusetts, 267. 

If any restraint of trade could result from the merger 
it would be purely incidental to the accomplishment of a 
lawful purpose. Bigelow v. Calumet dk Hecla Co., 167 Fed. 
Rep. 721; Anderson v. United States, 171 U. S. 604; Field v. 
Barb&f' Asphalt Paving Co., 194 U. S. 618; Standard OH 
Co. V. United States, 221 U. S. 1; United States v. Joint 
Traffic Asso., 171 U. S. 606. 

The concentration of manufacturing at Beverly produced 
no restraint of trade. 

The leases made by the defendants were clearly lawful 
[314] whether considered separately or in connection with 
the merger. 

The general nile is that all restrictions imposed by pat- 
entees not in their very nature illegal are lawful. Bement 
V. National Harrow Co., 186 U. S. 70. 

Considerations of public policy not recognized in the 
patent law are irrelevant; the right to grant restricted 
licenses is given by the patent law. Henry v. Dwk Co., 224 
U. S. 1. 

This right, like other rights under the patent law, should 
be construed liberally. Ames v. Howard, 1 Sumner, 482; 
Henry v. Dick Co., 224 U. S. 1. 

If general considerations of public policy can be consid- 
ered as relevant, the right to impose such restrictions should 
be favored. 

The Sherman Act is not applicable to restrictions which 
are reasonable when considered with due regard for the 
patentee’s lawful monopoly. Bement v. National Harrow 
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. public have no right to have an unrestrained trade 
in or use of patented articles. United States v. Amferiom 
Bdl TeL, Co.^ 167 U. S. 224; Park y. Hartmann, 163. Fed. 
Bep. 24; Hubber Tire 'Wheel Co. v. MUteauhee Rubber 
Works Co., 154 Fed. Bep. 358; CRUy v. U. 8. Machinery 
(7o., 152 Fed. Bep. 726. 

• If trade is affected by reason of such conditions or re- 
^rictions imposed by patentees, such effect is incidental 
to the exercise of lawful rights, and therefore is itself 
lawful. The patentee’s compensation need not be direct, 
but may come from the sale or use of some other article. 
Button-Fastener Case, 77 Fed. Bep. 288; Henry y. Dick 
Co., 224 U. S. 1. 

Mr. Justice Holmes delivered the opinion of the court. 

[216] This is a writ of error to determine whether two 
counts in an indictment as construed by the District Court 
charge offences under the Sherman Act of July 2, 1890, 
c» 647. 26 Stat. 209. They were held bad, on demurrer, 
by the District Court. 195 Fed. Bep. 578. The two counts 
allege substantially the same facts; the first laying them 
as a combination in restraint of the trade of the defendants 
themselves, the second as a conspiracy in restraint of the 
trade of others, shoe manufacturers. 

The facts alleged are as follows: For the last twenty-five 
years practically all the shoes worn in the United States 
have bMn made by the help of machines, grouped as lasting 
machines, welt-sewing machines, and outsole-stitdhing ma- 
chines, heeling machines, and metallic fastening machines, 
there being a large variety of machines in each group. 
(These machines of course are not alleged to do all the work 
of mak in g finished shoes.) There is a great number of 
shoe factories, and because the machines are expensive and 
the best of them patented, the manufacturers have had to 
get them principally from the defendants. Before and up 
to; February 7, 1899, the defendants, Winslow, Hurd; and 
Brown, through the Consolidated and McKay Lasting' Ma^- 
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dune Cmnpai^, under letters patent, made suty per cent 
of all the lasting machines made in the United^ States ; the 
defendants, Barbour and Howe, through Cktodyear 
Shoe Machinery Company, in like manner, made eighty 
per cent of all the welt-sewing machines and outsole-stitcli' 
ing machines, and ten per cent of all the lasting machines; 
and the defendant Storrow (against whom the indictment 
has been dismissed), through the McKay Shoe Manufac- 
turing Company, made seventy per cent of all the heeling 
machines and eighty per cent of all the metallic fastening 
machines made in the United States. The defendants all 
were carrying on commerce among the States with such of 
the [216] shoe manufacturers as are outside Massachu- 
setts, the State where the defendants made their machines. 

On February 7, 1899, the three groups of defendants above 
named, up to that time separate, organized the United Shoe 
Machinery Company and turned over to that company the 
stocks and business of the several corporations that they re- 
spectively controlled. The new company now makes all the 
machines that had been made in different places, at a single 
new factory at Beverly, Massachusetts, and directly, or 
through subsidiary companies, carries on all the commerce 
among the States that had been carried on independently by 
the constituent companies before. The defendants have 
ceased to sell shoe machinery to the shoe manufacturers. In- 
stead, they only let machines, and on the condition that 
unless the shoe manufacturers use only machines of the 
kinds mentioned furnished by the defendants, or if they use 
any such machines furni^ed by other machinery makers, 
then all machines let by the defendants shall be taken away. 
This condition they constantly have enforced. The defend- 
ants are alleged to have done the acts recited with intent un- 
reasonably to extend their monopolies, rights, and control 
over commerce among the States; to enhance the value of the 
same at the expense of the public, and to discourage others 
from inventing and manufacturing machines for the work 
done by those of the defendants. The organization of the 
new company and the turning over of the stocks and busi- 
ness to it are alleged to constitute a breach of the Sherman 
Act. 
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''ri-H:iA >t6 be dbMrved thtt the' eebditioos aow ktsaH^ 
tto les^ &ze not alleged to heve been contemporaneoua with 
tlu» ccnnbination, or to have been contemplated when it was 
hiade. The District Court construed the indictment as con- 
fined to the combination of February 7 ; that isy simply to the 
merger of the companies without regard to the leases subse- 
quently made, 196 Fed. Rep. 692, 694; [217] and we have 
no jurisdiction to review this interpretation of the indict- 
ment. United States v. Patten^ 226 IT. S. 526. Hence the 
only question before us is whether that combination taken 
by itself was within the penalties of the Sherman Act. The 
validity of the leases or of a combination contemplating 
them cannot be passed upon in this case. 

Thus limited the question does not require lengthy dis- 
cussion, and a large part of the argument addressed to us 
concerned matters not open here. On the face of it the 
combination was simply an effort after greater efficiency. 
The bumness of the several groups that combined, as it ex- 
isted before the combination, is assumed to have been legal. 
The machines are patented, making them is a monopoly in 
any case, the exclusion of competitors from the use of them 
is of the very essence of the right conferred by the patents, 
Paper Bag Patent case, 210 U. S. 405, 429, and it may be 
assumed that the success of the several groups was due to 
their patents having been the best. As, by the interpretation 
of the indictment below, 195 Fed. Rep. 691, and by the 
admission in argument before us, they did not compete with 
one another, it is hard to see why the collective business 
diould be any worse than its component parts. It is said 
that from seventy to eighty per cent of all the shoe machin- 
ery business was put into a single hand. This is inaccurate, 
since the machines in question are not alleged to be types of 
all the machines used in making shoes, and since the de- 
fendants’ share in commerce among the States does not 
appear. But taking it as true we can see no greater objec- 
tion to one corporation manufacturing seventy per cent of 
three non-cmnpeting groups of patented machines cidlec- 
^vely used for making a single product toan to three owr- 
perataons making toe same proportom of one group each. 
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11m di^tegrati<m mimed at by the statute does not mctind 
to reducing all manufactc^ to isolated units of the lowest 
degree. [S18] It is as lawful for one corporation to make 
eyery pert of a steam engine and to put the machine to- 
gether as it woidd be for one to make the boilers and an- 
otiier to make the wheels. Until the one intent is nearer ac- 
complishment than it is by such a justaposition alone, no 
intent could raise the conduct to the dignity of an attempt. 
See Virtue v. Creamery Package Manufacturing Co,, ante, 
p. 8; Swift <& Co. V. United States, 196 U. S. 376, 896. 

It was argued as an afterthought that the act of March 2, 
1907, c. 2564, 34 Stat. 1246, under which the United States 
took this writ of error, was repealed by the Judicial Code 
of March 8, 1911, c. 231 ; 36 Stat. 1087, 1168. But it is not 
mentioned among the statutes expressly repealed by § 297 of 
the latter act, it is not superseded by any other regulations 
of the matter, it is a special provision, and on principles 
similar to those discussed in Ex parte United States, Peti- 
tioner, 226 U. S. 420, it must be held not to have been re- 
pealed. See further Johnson v. United States, 225 U. S. 
406, 419 ; Pei/ri v. Creelman Lumber Co., 199 U. S. 487, 497. 

Judgment affirmed. 


UNITED STATES OF AMERICA v. PACIFIC AND 
ARCTIC RAILWAY AND NAVIGATION COM- 
PANY, PACIFIC COAST STEAMSHIP COMPANY, 
ALASKA STEAMSHIP COMPANY, CANADIAN 
PACIFIC RAILROAD COMPANY. 

ERROR TO THE DISTRICT COURT OF THE UNITED STATES FOR 
ALASKA, DIVISION NO. 1. 

No. 697. Argued February 26, 1013. — Decided April 7, 1913. 

[228 U. S., 87.] 

Wblle under the Interstate Commerce Act a carrier may select Its 
through route connections, agreements -for such connections may 
constitute violations of the Anti-Trust Act if made not from nat- 
ural trade reasons or on account of efllclem^, but as a comblnatloa 
and conspiracy in restraint of Interstate trade and for the par- 
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: independent connecthug carriers.^ 

lO/mlew^ the dc^sion of the lower court suataluing ,a dethurt^ 
' an Indictihent charging a combination in violation of the JtAti- 
^ 'T^ this court Is not called upon to consider what the el’^ 

, menta of the plan may be independently, or whether there is or 'is 
.not a standard of reasonableness which Juries may apply. If a 
criminal violation of the act is charged, the criminal courts bATo 
cognizance of it with power of decision In regard thereto. 

A combination made in the United States between carriers to monopo- 
lize certain transportation partly within and partly without the 
United States is within the prohibition of the Anti-Trust Act, and 
[S8] also within the Jurisdiction of the criminal and civil law of 
. the United States, even if one of the parties combining be a foreign 
corporation. 

While the United States may not control foreign citizens operating in 
foreign territory, it may control them when operating in the 
United States in the same manner as it may control citizens of this 
country. 

The purpose of the Interstate Commerce Act is to establish a tribunal 
to determine the relation of communities, shippers, and carriers, 
and their respective rights and obligations dependent upon the 
act, and the conduct of carriers is not subject to Judicial review 
in criminal or civil cases based on alleged violations of the act 
until submitted to and passed on by the commission. 

QwBre, what the effect is of a finding by the Interstate Commerce 
Commission in such a case. 

Where the District Court holds that the averments of the indictment 
are not sufficient to connect certain defendants with the offense 
charged, it construes the indictment and not the statute on which 
it is based, and this court has no Jurisdiction under the Criminal 
Appeals Act to review Hhe decision. 

An objection to the demurrer made by certain defendants and sus- 
tained as to one count, and not passed on as to other counts which 
were struck down by the District Court but sustained by this 
court, may be raised in the District Court by such defendants in 
regard to such counts when the case is again before that court. 

[57 L, Ed. 742.»1 

Monopoly — Under Anti-Trust Act— Through-Route Agreements. — 
1. An agreement between connecting railway and steamship car- 
riers and a wharfage company to establish a through route and 

•Syllabus and statements of arguments copyrighted, 1918, by The 
Banks Law Publishing Company. 

> The paragraphs following, in brackets, comprise the syllabus of 
til# case as reported In volume 57, page 742, Lawyers Edition, Su- 
preme Court Reports. Copyrighted, 1912, 1913, by The Lawyers’ Oo- 
(^pmtive Publishing Company, 
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Joint fatea for trani^ between Puget Sound and Tukoii 

RiTer points, to refuse to make such arrangements with other 
connecting carriers, and to charge high local rates and discrimi- 
nating wharfage charges — all with the intent and result of ellmi- 
hating all competition — violates the prohibitions of the Anti- 
Trust Act of July 2, 1890 (26 Stat. at L. 209, chap. 647, V. 8. 
>Oomp. Stat. 1901, p. 8200), against combinations or conspiracies 
in restraint of interstate or foreign trade or commerce, or the 
monopolization of, or attempt to monopolize, any part of such trade 
or commerce. 

For other cases, see Monopoly, II., in Digest Sup. Dt. 1908. 

Monopolt-Anti-Trust Aot— Extra-Tebbitobial Effect. — 2. Extra- 
territorial effect is not given to the provisions of the Anti-Trust 
Act of July 2, 1890, by construing it to forbid a combination of 
foreign and domestic corporations to restrain competition in, and 
to monopolize, the transportation of freight and passengers between 
Puget Sound and Yukon River points over a route which lies in 
part outside the United States. 

Construction of Anti-Trust Act, see Monopoly, in Digest Sup. 
Ot. 1908. 

Oabbiebs — Remedy fob Discrimination — ^Necessity of Action by 
Interstate Commerce Commission. — 3. Discriminations practised 
by carriers In the giving or refusing of Joint traffic arrangements 
contrary to the act to regulate commerce cannot be redressed by the 
courts in either a criminal or civil proceeding in advance of action 
by the Interstate Commerce Commission. 

For other cases, see Carriers, III, in Digest Sup. Ct. 1908. 

Appeal — ^By Government in Criminal Case — Construction op In- 
dictment. — 4. A decision of a Federal district court on demurrer, 
that the averments of an indictment charging violations of the 
Anti-Trust Act of July 2, 1890, were not sufficient to connect the 
Individual defendants with the offense charged, is a construction 
of the Indictment, and may not be reviewed in the Federal Supreme 
Court at the instance of the Government. 

For other cases, see Appeal and Error, I e, in Digest Sup. Ct. 1908. 

Appeal — Judgment — Remanding — Directions to Lower Court. — 6. 
The Federal Supreme Court, when reversing a Judgment of a Fed- 
eral district court, sustaining demurrers to an indictment charging 
violations of the Anti-Trust Act of July 2, 1890, which is based 
upon the construction of that act, will leave it open to that court 
to pass upon such of the grounds of demurrer as were not consid- 
ered in the former ruling—especially where the Government does 
not express great confidence in the sufficiency of the indictment. 

For other cases, see Appeal and Error, IX 1, in Digest Sup. Ot. 
190a 

Indictment for alleged violations of the Sherman Anti- 
Trust Act and of the Interstate Commerce Act 
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oQlihte charige violatiinis of l^e Attti'l^iist Law. The fiat 
by the defendants en^ging in a combination and conspin^ 
in restraint of trade and commerce with one another to 
diminate and destroy competition in the business of trans- 
portation in freight and passengers between rarious ports 
in the United States and Britidi Columbia in the south, and 
the various cities in the valleys of the Yukon River and its 
tributaries, both in British and American territory, in the 
north, upon a line of traffic described, for the purpose and 
wito the intention of monopolizing such trade and com- 
merce. The second count charges the monopolization of trade 
and commerce in the [89] same business and between the 
same ports. The manner of executing the alleged criminal 
purpose is charged to be the same in both counts. 

The places of the incorporation of the corporate defend- 
ants are alleged, and the following facts: The Pacific Coast 
Steamship Company and the Alaska Steamship Company 
operate, respectively, lines of steamships as conunon carriers 
of freight and passengers running in regular route between 
Seattle, State of Washington, and Skagway, Alaska. The 
Canadian Pacific Railway Company is a like carrier and 
operates a line of steamships between Vancouver, British 
Columbia, and Skagway. During the time mentioned in 
the indictment the Pacific & Arctic Railway & Navigation 
Company owned and operated a railroad from tidewater 
at Skagway to the summit of White Pass, a distance of 
about twenty miles to the boundary line between Alaska and 
British Columbia, at which latter point it connected with a 
railroad owned and operated by the British Columbia 
Yukon Railway Company. The latter road extended from 
the summit of White Pass to the east shore of Lake Bennett 
and the boundary line between British Columbia and Yukon 
District of Canada, a distance of about twenty-five miles, at 
which point it connected with another railroad, owned and 
operated by the British Yukon Railway Company, which 
extends to White Horse on the headwaters of the Yukon 
River, in Yukon District of Canada. During all the times 
mm^oned Uiere was a line of steamers plying upon the 
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.¥akon Birer hodwaters thenof betwasn White 

Biorae a^ Dswaon, owned and operated by ^ British 
Yt^on N»Tigs^on Company. The four corporations last 
above mentioned and their stocks and bonds were owned 
and controlled by the same persons and individuals, and 
the said three lines of railroads and their lines of steamers 
were under one and the same management and were operated 
aa one continuous line [90] of common carriers of freight 
and passengers between the towns of Skagway and Dawson 
and way points under the name and style of the White Pass 
and Yukon Route, referred to as the railroad ” and had 
the sole and exclusive monopoly of the transportation busi- 
ness between Lynn Canal and the navigable waters of the 
Yukon River. A general trade and commerce was carried 
on between British Columbia and Puget Sound ports and 
the Yukon Valley, both in American and British territoiy, 
over the designated routes and to the various places on the 
routes, and the shortest and most natural route for such 
trade and commerce was, has been, and is by water craft 
from said southern ports to Skagway, and thence over 
Moore’s Wharf, so called, to the points of destination. 
Trade and commerce from White Horse and Dawson to said 
southern ports would naturally, when left untrammeled by 
milawful interference, move up the Yukon to the headwaters 
of that river and thence by way of said railroad to Skag- 
way, Alaska, thence over said Moore’s vVl-arf, and thence 
by steamship or other water craft to the said southern 
ports. 

The North Pacific Wharves & Trading Company was the 
owner and in exclusive possession and control of all of the 
wharves at Skagway at which steamships or other water 
crafts could take and discharge, or load cargo, that company 
having a complete and absolute monopoly of the wharfage 
business at Skagway, and owning and operating the Moore 
Wharf, which wharf, by agreement between the Wharves 
Company and the railroad, had been made and was the 
terminus of the railroad over which all freight going to 
or coming frmn or passing through Skagway had neces- 
sarily to pass. The wharf was operated as a puUie wharf. 
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ConiibiQmtdy during titree years immiediately j^reeedkig 
tbsi. Ending of the indictment the defendants (^mbined and 
oomqpired together to diminate and destroy oompetitimi 
in tile transportation business between the said southern 
ports and Skagway, for the purpose and [91 J with the 
intwtion of giving to and creating for the Alaska Steam* 
ship Cmnpany, the Pacific Coast Steamship Company, and 
the Canadian Pacific Railroad Company a monopoly of 
such business, and, to that end, purpose, and intention, 
entered into and continuously maintained a joint traffic 
arrangement between the railroad and the steamship com* 
panics, by and through the individual defendants as of- 
ficers and agents of the corporate defendants, pursuant 
to which arrangement either of the steamship companies 
could and did bill freight and passengeia through from 
either of the said southern ports to any point on the said 
railway or on said Yukon River or its tributaries along 
and over the route of travel and transportation described, 
and the railroad could and did bill freight and passengers 
through from Yukon and other northern points to said 
southern ports only on ships from Skagway south, bill- 
ing to either of the steamship companies. The rates for 
freight and passengers were fixed and an apportionment 
between the said I'espective carriers of the gross receipts 
was established and agreed upon. With the like intent 
and purpose it was agreed that the railroad should, and 
it did, refuse to enter>into any joint through traffic arrange- 
ment with any other carrier or carriers, and refused to 
receive any other through billing on shipments from the 
said southern ports except such as arrived at Skagway 
by some ship belonging to one of the steamship companies, 
or from said Yukon points to the southern po^ except 
by the same ships. As part of the same combination and 
with the same intent and purpose it was agreed that the 
Wharves Company should, and it did, during all the times 
mentioned, charge wharfage at the rate of $2 per ton for 
sR freight handled over its wharf except when the sauM 
was tiiipped on a vessel owned by either of the companies^ 
or was oonagned to some one whp had entered into or teas 
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about to enter into a contract with either of said lE^m^p 
companies to 492 J bind himself to have all of his freight 
carried by such steamship company and by no one else, 
in which latter case a wharfage of $1 per ton only was 
chared, and any charge in excess of. $1 was unreasonably 
high and was exacted for the unlawful purpose aforesaid* 
With like intention and purpose and as part of the same 
combination and conspiracy, it was arranged and agreed by 
and between the defendants that the said railroad should, 
and it accordingly did, fix and establish local rates and 
transportation charges for freight and passengers from 6 
per cent to 25 per cent higher than the through joint rates, 
differing according to classification of the various com- 
modities shipped. Pursuant to such arrangement and the 
purpose and intention afoi'esaid, the said railroad recuved 
for through shipments, as its share of freight charges, from 
15 per cent to 30 per cent less than it charged for the same 
class of freight shipped between Skagway and the same 
Yukon points. By reason of the facts alleged it became 
and was, during all of the time mentioned, unprofitable 
for the public to employ any carrier in the trade, traffic, 
or commerce save and except the said steamship companies, 
and competition in the said water transportation between 
the steamship companies and other carriers was in that 
manner and by the means of said combination and con- 
spiracy eliminated and destroyed, the defendants being en- 
abled to monopoluse such trade, traffic, transportation, and 
commerce to the injury of the public. 

The third count charged an unlawful and unjust dis- 
crimination in the transportation of passengers and freight, 
in violation of the Interstate Commerce Act. The dis- 
crimination is charged to have been practiced against the 
Humboldt Steamship Company between January 1, 1909, 
and August 10, 1910, which company is alleged to be a 
California corpwation and engaged as a common carrier 
of freight and passengers operating a line of steamers 
from the same ports frmn which the defendant steamship 
{984 companies operate their respective lines to Skagway, 
Ainalru . In the conduct of its business the Humboldt 
Steamship Company operated a steamship called the Hum- 
96826‘’-.AroL5— 17 16 
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bdldt** on a regular schedule and route between Seattie, 
Washington, and Skagway. ‘^The railroad,” as we have 
seen the White Pass & Yukon route is called in all of the 
counts, had entered into and maintained during the time 
afcwesaid with the defendant steamship companies a joint 
traffic arrangement whereby and under the terms of which 
freight and passengers might be billed at a joint through 
rate from the said southern ports over the route described 
to the various Yukon points, but refused without cause or 
excuse to enter into a joint traffic arrangement with the 
Humboldt Company, though requested to do so, or to re- 
ceive, carry, or handle any freight billed through from 
Seattle to Yukon points on the railroad or the Yukon 
Biver; and neither would nor did carry any freight what- 
ever i^m Skagway to any of said points in British or 
American territory at a less rate or charge than from 5 per 
cent to 30 per cent more, according to classification and 
character, than it received from the defendant steamship 
companies as its proportion of joint through rates from 
such southern points to the corresponding Yukon points. 
The railroad company, it is charged, caused the North 
Pacific Wharves & Trading Company to charge for all 
freight shipped on the steamship “Humboldt” for trans- 
^pment on the railroad to points along its line on the 
Yukon River a wharfage of $2 per ton, whereas it included 
at the same time in its portion of the through rate on 
through bills under its arrangement with defendant steam- 
ship companies all wharfage charges. And it is alleged that 
the defendants knowingly, willfully, and maliciously in- 
duced and incited the railroad company to practice the dis- 
crimination described, and each and all aided and abetted 
one another and the railroad company in such practice. 

[94r] The other facts as to routes, commerce and carriers, 
their relations and arrangements and the effect of them are 
the same as in the first and second counts, the order of state- 
ment being somewhat different. 

Count 4 is the same, as to the facts alleged, as the third 
count except the discrimination is charged to have been 
practiced against the Humboldt Steamship Company be- 
tw^ August 18, 1910, and January 1, 1912. 
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Count 5 brings tlie diseriminstitm charged down to the 
finding and presentation of the indictment There is no 
allegation of discrimination in wharfage charges. 

Count 6 charges the crime of conspiracy to commit an 
offense against the United States by destroying competition 
between the defendant steamship companies and the Hum- 
boldt Steamship Company. The same facts are alleged as 
in the other counts. 

Motions to quash the indictment and each of its counts 
were made and denied. Demurrers to the indictment were 
filed and sustained to all counts but the sixth. To that, the 
demurrer of the individual defendants was sustained. 

Mr. Solicitor General Bullitt for the United States : 

The United States may indict for violations of the Sher- 
man Anti-Trust Act without the necessity of any prior ac- 
tion by the Interstate Commerce Commission on the facts 
involved. 

An act may be in violation of the Sherman Anti-Trust 
Law without being in violation of the Interstate Commerce 
Act. Meeker V. Lehigh Valley R. R. Co., 183 Fed. Bep. 548; 
Texas R. R. Comm'n v. A., T. cfe S, F. Ry. Go., 20 I. C. 0. 
Bep. 463, 466; United States v. Joint Traffic Ass'n, 171 U. S. 
606; United States v. Trans-Missouri Ass'n, 166 U. S. 290. 

The Interstate Commerce Commission has nothing to do 
with prosecutions under the Anti-Trust Act. 

The United States may indict for unjust discriminations, 
[96] &c., in violation of the Interstate Commerce Act with- 
out the necessity of first having the Interstate Commerce 
Commission determine the legality or propriety of the acts 
complained of. 

The Interstate Commerce Commission has powers as be- 
tween carriers and shippers, but not as between the United 
States and carriers or shippers. 

Different rules govern applications by shippers for relief 
in the courts from those governing the United States, (a) 
In the light of reason. (6) The provisions of the statute, 
(o) Under the authorities. 

For suits between private parties see Atlantia Coast Line 
V. Maoon Grocery Co., 166 Fed. Bep. 206; B. db O. B. B. Co. 
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T. Pitcaim Coei <7®.,- 216 U; S. 481; Cdlv^t^vf froti r. 
KunawAa By. Cd.y 171 Fed. Kep. 713 ; Houston Ooal Oo. ▼. 
N. db W. By. Co..^ 171 Fed. Rep. 723; Jowstt Bros. v. H. 
<® 8t. P. By. Co.^ 166 Fed. Rep. 160; Kiser Co. v. Control of 
Ha. By. Co., 158 Fed. Rep. 193 ; No. Poe. By. Co. v. Pacific 
Coast dho. Ass'n, 165 Fed. Rep. 1; Proctor dh Oamhle ▼. 
United States, 225 U. S. 262; Bohinson v. B. <& O. B. Co., 
222 U. S. 506; Texas ds Pacific By. Co. v. AhUene Cotton 
Oil Co., 204 U. S. 426; Union Pacific B. B. Co. v. Oregon 
dk Wash. Ass’n, 165 Fed. Rep. 18; Wickwire Steel Co. ▼. 
N. Y. C. dk H. B. B. Co., 181 Fed. Rep. 816. 

As to prosecutions by the United States, see Armour 
Packing Co. v. United States, 209 U. S. 56; A., T. dk S. F. 
By. Co. V. United States, 170 Fed. Rep. 250; Chicago dk 
Alton By. Co. v. United States, 156 Fed. Rep. 558; S. C., 
212 U. S. 563; Chicago, St. P. dsc. By. Co. v. United States, 
162 Fed. Rep. 835; C., B. ds Q. By. Co. v. United States, 
209 U. S. 90; Great Nor. By. Co. v. United States, 208 

U. S. 452; L. V. B. B. Co. v. United States, 188 Fed. Rep. 
879; N. Y. Centred v. United States, 212 U. S. 481, 500; 
Standard Oil Co. v. United States, 179 Fed. Rep. 614; 
United States v. B. dk O. B. B, Co., 153 Fed. Rep. 997; 
United [96] States v. Great Nor. B. Co., 157 Fed. Rep. 288 ; 
United States v. Hocking Valley By. Co., 194 Fed. Rep. 
234; United States v. Mer. tfe Min. dsc. Co., 187 Fed. Rep. 
363; United States v. Miller, 223 U. S. 599; United States 

V. P. ds B. By, C7o.,'' 184 Fed. Rep. 543; United States 
V. Sunday Creek Co., 194 Fed. Rep. 252; United States ▼. 
Texas dk Pae., 185 Fed. Rep. 820; Wight v. United States, 
167 U. S. 512; Wisconsin Cent. v. United States, 169 Fed. 
Rep. 76. 

/ 

Mr. W. U. Bogle, with whom Mr. Carrol B. Graves, 
Mr. W. B. Stratton, Mr. Ira Bronson, Mr. Morven Thomp- 
son and Mr. Bruce C. Shorts were on the brief, for defend- 
ants in error: 

Under the provisions of the act of March 2, 1907, the 
questions for review are only those arising from the de- 
dsieh' of the court below in constniing the statutes Uj(>on 
which t^e indictment is founded. 
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Holding that *the indictment did not soffidenllir q>eei^ 
the acts of the individual defendants which were relied upon 
as cons^tuting e participation by them in the offense charged, 
or in aiding or assisting therein is not a construction of 
either the conspiracy statute, upon which that count of the 
indictment was founded, or of the Interstate Commerce Act, 
the violation of which was the crime which the defendants 
were alleged to have conspired to commit The ruling of 
the court below sustaining the demurrer as to count 6 was 
based upon general principles of criminal pleading, and is 
not reviewable under this writ. United States v. Keitely 211 
U. S. 370; United States v. Stevenson, 215 U. S. 190. 

Neither of the acts charged in the indictment, nor the two 
combined, amounts to undue restraint of trade or monopoly 
under the Anti-Trust Act, or undue discrimination under the 
Interstate Commerce Act. 

The Pacific and Arctic Railway & Navigation Com- 
[97]pany was constructed and operated from the interna- 
tional boundary line to Skagway. It was under no legal 
doty to assume any obligations whatever with respect of the 
carriage of either freight or passengers by water betwem 
Skagway and the southern ports. If it voluntarily assumed 
any obligations for carriage beyond its own line, it had the 
legal right at its own discretion to select the agencies beyond 
its own line for which it would be responsible. Under the 
principles of common law it had this absolute right, and 
could enter into an agreement for through routing and 
through rating with one connecting carrier and refuse to 
enter into any such agreement with any other connecting 
carrier. A., T. S. F. R. Co. v. D. dio. Co., 110 U. S. 667; 
S. P. R. Co. V. I. Com. Comm., 200 U. S. 636; Interstate 
Com. Comm., v. R. P. Co., 216 U. S. 538; St. Louis Drayage 
Co. V. L. ds N. R. R., 65 Fed. Rep. 39 ; O. S. L. Co. v. N. P. 
R. Co., 61 Fed. Rep. 466 ',C.i&N. W. Go. v. Osborne, 52 Fed. 
Rep. 912 "yP.ds 8. Co. v. A.,T.<S! 8. F. Co., 73 Fed. Rep. 438 ; 
Q., C. <Ss 8. R. Co. V. 8. 8. Co., 86 Fed. Rep. 407 ; Centred 
8toch Yards Co. v. L. <& N. R. Co., 118 Fed. Rep. 113. 

The provimcm in § 1 of the Commerce Act, requiring car- 
riers to establish through routes and just and reasonable 



8 $|’ . 

AigDtMnt 'lor Delendaati. 

rates applicable thereto, does not require a'carrier to esteb* 
liidi through routes with all connecting carriers. So long as 
reasonable through routes are established the obligation im- 
posed is complied with. 

This clause in § 1 standing alone, is not capable of par- 
ticular miforcement, and it must be read in conn^ion with 
§15. Two carriers cannot establish a through route unless 
they can agree upon the terms and conditions and upon 
the amount and division of the through rate. The failure 
of carriers to come to terms of agreement cannot be made a 
criminal offense under § 10 of the Commerce Act or under the 
Sherman Act. Cardiff Coed Co. v. C., M. <Ss St. P. R. Co.^ 
18 I. C. C. Bep. 460. There [98] was no legal duty upon the 
carrier to make a through routing agreement with any 
particular connecting carrier, until the Interstate Commerce 
Commission, after a hearing, had, in the first instance, deter- 
mined that such a through route was required by the public 
interest and ordered its establishment. Interatate Com. 
Cemm. v. N. P. C., 216 U. S. 538. 

The indictment in this case does not allege that any par- 
ticular agreement for through routing was ever presented 
to the railway company by any other connecting carrier 
than the defendants, nor does it allege upon what terms and 
conditions the railway should have contracted, nor indicate 
in any way how the defendant railway company was to be 
protected against the additional obligations resulting from 
a through routing witii such carrier. 

It is intended by the Interstate Commerce Act that the 
question, when and under what circumstances a through 
route should be established between any two particular con- 
necting carriers (in the absence of voluntary agreement be- 
tween them), and upon what terms and conditions such 
through route should be established, was committed in the 
first instance exclusively to the determination of the Inter- 
state Commerce Commission pursuant to the provisions of 
§ 15 of the act; that the courts could not, in either a civil 
or criminal proceeding, determine in the first instance and 
in the absence of action by the Commission, whether a 
throng route as between any two specified connecting car- 
riers was or was not required by the public interest; and tiiat 
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in . the absence of any action by the Commission, an allega* 
tion that a carrier entered into a through routing agreement 
with one connecting carrier and refused to make such agree* 
ment with any other carrier, cannot be held to be undue 
discrimination under the Commerce Act, or undue restraint 
of trade under the Anti-Trust Act. Tew. <& Pac. RoMway Co. 
V. AbUem Cotton Oil Co.^ 204 U. S. 426; B. & 0. R. Co. v. 
[99] Pitcaxm Coal Co.., 215 U. S. 482 ; Rohinaon v. B. <& O. 
R. Co., 222 U. S. 606; Proctor db Gamble Co. v. United 
States, 225 U. S. 282. 

The establishment or non-establishment of a through 
route in a given instance is administrative in its nature, 
and the determination of the necessity for its establishment 
is, in the first instance, committed exclusively to the judg- 
ment of the Commission by § 15 of the act. 

The construction of the indictment by the court below, 
showing a difference in conditions under which different 
wharfage rates were charged, is binding upon this court. 
United States v. Biggs, 211 U. S. 507; United States v. 
Patten, 226 U. S. 525; United States v. Winslow, 227 IT. S. 
202 . 

The reasonableness of the wharfage rate on local ship- 
ments, and the reasonableness of the difference in the rate 
on local and on through-routed shipments, are questions 
for the solution of which there is no certain or fixed stand- 
ard, and upon which different men might reasonably reach 
different conclusions. To make criminality depend, not 
upon facts, but upon the view of a jury as to the reasona- 
bleness of rates is contrary to fundamental principles. 
Tozier v. United States, 52 Fed. Rep. 917; Van Patten v. 
C., M. db St. P. Ry. Co., 81 Fed. Rep. 545. 

While it is alleged that the lines from Skagway to Daw- 
son were under one and the same management and operated 
as one continuous line, it is not alleged that the defendant 
railroad company or any of the other defendants bad any 
interest in or control over or participated in the operation 
of either of the three foreign lines. 

The laws of the United States cannot make it either 
criminal or wrongful for -the ^owners of a foreign railroad 
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to lefuto to enter into toaffio agreements with ahy <^her 
darner, whether located^ within or without the United 
States, and inrolTing a earriage in such foreign country. 
It is not and cannot bo criminal or wrongful for tiie 
f 190| defendant railway company or its officers to refuse 
to extend throu^-routing privileges over railroads and 
steamship lines owned and operated by other corporations 
in a foreign country. Neither the defendants nor toe In- 
terstate Cmnmerce Commission itself had any power to 
establish through-routing and through-rating over these 
foreign lines without the consent of the owners and op- 
erators of such foreign lines. Our laws cannot be extended 
so as to control or affect foreign carriage. Am. Banana 
Go. T. United Fruit Co., 218 U. S. 347. 

The acts charged against the defendants were lawful at 
oenmon law, and are not forbidden by the Interstate Com- 
merce Act; it cannot, therefore, be held that they consti- 
tute either undue restraint of trade or undue discrimination. 
The refusal by the railroad company to give to the Hum- 
bolt Steamship Company, or any other company, privileges 
which it was under no legal obligation to give, and to which 
such other company was not legally entitled, cannot be 
made the basis of a charge of either undue discrimination 
or undue restraint of trade. A. J. <& F. 8 . v. Tiedt, 196 
Fed. Bep. 349; Donovan v. Pennsylvania Go., 199 U. S. 
279; Oamble-Rohinson Co. v. Railroad, 168 Fed. Bep. 161; 
Q., C. (6 8. R. Co. V. Miami 8teamship Go., 86 Fed. Bep. 407. 

With respect to counts 1 and 2, the allegations of the 
indictment are too general and indefinite. 

Mr. Justice McKenna, after stating the case as above, 
delivered toe opinion of the court. 

The District Court said that it was without jurisdic- 
tion to entertain or determine the questions involved in the 
first five counts of the indictment in either a criminal or civil 
ptooeeding,” until the matters of discrimination between car- 
riers or riiippers or the giving or refuring of joint traffic 
anrau^iements' ** have been submitted to [101] and passed 
(A by the Interstate Commepqe Commission.’^ For this con- 
clusion the court relied on Texas ds Pacific Ry. Co. v. Ahu 
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lene Cotttm OH Co.., 201^ XJ. S. ^7, and BeAHmwe d> OMo 
Reahroad. Co. v. Pitcairn Coal Co., 315 U. S. 481, 493. 

It may be well, even at the expense of repetition, to give a 
summary of the indictment before passing to the special 
contention of the partiea The route described is between 
ports of the United States (called southern ports) and places 
in northern Alaska and Canada (called northern ports) — 

(I) by steam^ip lines from the United States and Van- 
couver (southern ports) to Skagway (the entire wharfage 
facilities being owned by The North Pacific Wharves & 
Trading Company) ; (2) thence by railroad to the head- 
waters of the Yukon Biver; (3) thence by boat down the 
Yukon River to Dawson, etc. (called the northern ports). 
The route is designated as the White Pass and Yukon Route 
and is constituted of {a) The Pacific and Arctic Railway 
and Navigation Company, a West Virginia corporation; 

(J) The British Columbia- Yukon Railway Company, incor- 
porated under the laws of British Columbia; (c) The Brit- 
ish- Yukon Railway Company, incorporated under the laws 
of the Dominion of Canada; and (d) The British- Yukon 
Navigation Company, Limited, incorporated under the laws 
of British Columbia. These companies are referred to as 
“the railroad company” and own the only line of trans- 
portation between the wharf at Skagway and the Yukon 
River. 

By mutual agreement between the defendant steamship 
companies, the Wharves Company and the railroad com- 
pany, through routes and joint rates were established, thus 
making one continuous line of common carriers for freight 
and passengers between the United States (southern ports) 
and northern Alaska (northern ports). 

The Humboldt Steamship Company and other inde- 
pendent lines plied between the United States and Skagway. 

[103] By agreement between the defendants the railroad 
refused 'to make any through route or joint rates with the 
Humboldt Company or with any of the independent steam- 
ship lines and refused to bill freight or passengers from 
the United States to Yukon River points, or reversely, 
except by ships belonging to one of the defendant com- 
panies. 





Opinion Of th« Court 

‘ By agnom^ between tbe defendants the railroad fixed 
so-called local rates between Skagway and the Yukon Biver 
points, which rates were very much higher than the rail- 
road’s pro rata of the through rate. 

The Wharves Company charged $2 a ton for freight if 
shipped on a vessel not owned by one of the defendant 
companien If so shipped and consigned to one who had 
entered into, or was about to enter into, a contract to have 
all of his shipments so carried, the wharfage charge was 
only $1. Wharfage charges in excess of $1 are unreasonably 
high. 

As a result of the agreement, shippers were compelled 
to use only the ships of the defendant steamship com- 
panies, as in that way alone could lower through rates be 
obtained. Competition in water transportation was de- 
stroyed between the defendant steamship companies and the 
independent lines, defendants obtained a monopoly of the 
transportation business between the United States and 
Alaska, and the Humboldt Company was discriminated 
against in the matter of through rates. These agreements 
between the defendant companies are alleged to be (count 
1) for the purpose of eliminating competition from the 
business of transportation between the United States and 
Alaska; (second count) to monopolize such business; 
(counts 3, 4, and 5) to discriminate against the Humboldt 
Company. Count 6 we omit from consideration for the 
present. v. 

The charges of the indictment may be even further con- 
centrated and attention directed to these elements: The 
[103] defendant steamship lines and the Humboldt and 
independent lines from the United States to Skagway, the 
wharf at Skagway, and the railroad from Skagway to the 
Yukon Biver points. The only possibility of competition 
is in the water part of this route. This controlled, the 
entire transportation is controlled; and to this control the 
artion of the defendants was directed, the means of control 
being an agreement between the defendants to throw all 
the trade into the hands of the defendant steamship com- 
panies by the railroad company establishing through route 
and joint rates with them and refusing to do so with the 
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HwnMdt Compftoj or wny of the independent companies. 
The Wharves Company gave its assmit by its wharfage 
diarges and all evasion was prevented by so fixing the local 
rates that their combination was greater than the through 
rate agreed on. It is manifest that the^ scheme was effective 
and cut out the Humboldt line and the independ^t lines as 
factors in the routes of transportation between the United 
States and the Yukon River points. Is the scheme illegal? 

This is asserted by the Government and denied by the 
defendants. The court below, if we take some parts of its 
decision, held that the forum of that question was the In- 
terstate Commerce Commission. But, considering the deci- 
sion of the court as a whole, we think it construed the Anti- 
Trust Act, upon which counts 1 and 2 were based, and to 
those counts we shall confine our discussion for the present. 
This is admitted by defendants. They say that as the court 
held that in order to constitute restraint of trade or monopo- 
lization of trade under the Anti-Trust Act the act charged 
must be such as at common law constituted restraint of 
trade, and were unlawful, to that extent the court construed 
the act. And, setting forth the grounds of the ruling, counsel 
say that the court decided that the entering into through 
route agreements by a common carrier with one or more con- 
necting carriers [104] and the refusal to make such agree- 
ments with otlier connecting carriers was not unlawful either 
at common law or by the Interstate Commerce Act, and the 
court held, therefore, that such act did not constitute re- 
straint within the meaning of the Anti-Trust Act. The 
ri gh t of a carrier to select its connections must be admitted 
(we state the right as absolute, without regard to the Inter- 
state Commerce Act, for our present purposes), and if there 
were nothing else in the case the conclusion of the District 
Court would have to be affirmed. But there is another and 
important element to be considered. The charge of the in- 
dictment is that the agreements were entered into not from 
natural trade reasons, not from a judgment of the greater 
efficiency or responsibility of the defendant steamship lines 
as instruments in the transportation than the independent 
lines, but as a combination and conspiracy in restraint of 
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trade by pr«f«iitiiiv «nd deetrc^ing (xnapetHioa m the trane- 
portatibn of freig^ and pasaengera between the United 
States and Alaska and obtaining a monopoly of tiie traffic 
by:engBging not to enter into agremnents with the indepmid- 
ent lines. There is a charge, therefore, of infringement of 
the Anti-Trust Law, of something more done than the exer- 
cise of the common-law right of selecting connections, and 
the scheme becomes illegal. Swift A Co. t. United Statee, 
196 U. S. 375, 396. We do not pause to justify this conclu- 
sion, either by the general purpose of the act or by its ad- 
judged applicationa Its general purpose has been elabo- 
rately set forth in very recent cases; and particular instances 
of its application, pertinent to the case at bar and illus- 
trative of it, are exhibited by Swift A Co. v. United States^ 
mpra, and Standard Sanitary Manufacturing Co. v. United 
States^ 226 U. S. 20. In those cases, as here, rights were 
brought forward to justify a purpose which transcended the 
limits put upon their exercise by the Anti-Trust Act. In 
those cases, as here, the purpose (the [106] means being 
different) was the prevention or destruction of competition, 
and the agreements here are exactly adapted to the pur- 
pose. Not the. railroad only but the Wharves Company as 
well is charged to be in the combination. It was.intermedi- 
ate the railroad and the steamship lines and discriminated 
in its wharfage charge, it is alleged, to aid in the purpose of 
the combination, and, to complete and make effective the 
purpose, the local ratbs from Skagway to Yukon points were 
made greater than that part of the through transportation. 

Whether $2 per ton (the rate charged to independent 
li?tes as against $1 per ton charged to the defendant steam- 
ship lines) was reasonable or unreasonable, or whether a 
through rate may be less than the sum of the local rates, 
we are not called upon to consider, although the court below 
thought the inquiry important and the defendants make 
it prominent in their contentions. The plan makes the parts 
unlawful {Swift A Co. v. United States, supra), whatever 
they may be independently of it, and whether there is or 
is not a standard of reasonableness which juries may apply 
k' aside' from the questiem. It is equally unimportant to 
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consider whe&er the Interstate Conunerce CommiBsion hais 
power to pass on the rates, as such, or through routing, as 
such. We are dealing with an indictment which charges 
a criminal Tiolation of the Anti-Trust Act, and of that the 
criminal courts have cognizance, with power of decision 
up<m the principle which we have expressed. 

The next contention of defendants is that as part of 
the transportation route was outside of the United States 
the Anti-Trust Law does not apply. The consequences 
and, indeed, legal impossibility ai‘e set forth to such appli- 
cation, and, it is said, make it obvious that our laws re- 
lating to interstate and foreign commerce were not intended 
to have any effect upon the carriage by foreign roads in 
foreign countries, and "■ * * it is equally clear that 
|10G| our laws cannot be extended so as to control or affect 
the foreign carriage.” This is but saying that laws have no 
extra-territorial operation; but to apply the proposition as 
defendants apply it would put the transportation route 
described in the indictment out. of the control of either 
Canada or the United States. These consequences we can- 
not accept. The indictment alleges that the four companies 
which constitute the White Pass & Yukon Route (referred 
to as the railroad) and owned and controlled by the same 
persons, entered into the combination and conspiracy alleged, 
with the intention alleged, with the Wharves Company and 
the defendant steamship companies. In other words, it was 
a control to be exercised over transportation in the United 
States, and so far is within the jurisdiction of the laws of 
the United States, criminal and civil. If we may not con- 
trol foreign citizens or corporations operating in foreign 
territory, we certainly may control such citizens and cor- 
porations operating in our territory, as we undoubtedly may 
cmitrol our own citizens and our own corporations. 

The ruling of the District Court, sustaining the demurrer 
to the first and second counts, was therefore erroneous. 

The decision of the District Court upon counts 3, 4, and 
5 must be determined upon different principles than those 
which we have just expressed in passing on counts 1 and 2. 
The District Cotirt, as we have seen, decided that the con- 
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duet of tlie defendants was not subject to judicial review 
in a criniinal or civil case until it had been submitted to 
and passed upon by the Interstate Commerce Commission. 
The Government attacks the conclusion with arguments of 
great strength and contends that it makes the commission 
not only the judges of the civil relief that private shippers 
may be given against the carriers by the Interstate Com- 
merce act, but gives the commission the control and prac- 
tical determination of [107] the criminal provisions of the 
law. The argument, in effect, is that the conclusion of 
the District Court confounds the civil and criminal remedies 
of the law, the private injury and the public injury, result- 
ing from the violation of its provisions. And who, it is 
asked, will initiate the criminal proceeding and by what 
proof will it be supported! What degree of proof is to 
be accorded to the finding of the commission — presumptive 
or conclusive? If neither, it is argued, “it would be a 
senseless thing to regard such a*finding as a condition 
precedent of the United States to indict.” If, it is asked 
further, the finding of the commission is to have either 
prima facie or conclusive effect, against whom is it to have 
such effect? If against a defendant, what becomes of the 
sixth amendment of tlie Constitution? The argument of 
the Government is cast in a series of questions which end 
in the final answer, as it is contended, that under the de- 
cision of the District Court the Interstate Commerce Com- 
mission “becomes tactically the court of final criminal 
jurisdiction.” 

The contentions of the Government would be formidable 
indeed if the Interstate Commerce Act was entirely crimi- 
nal. But it is more regulatory and administrative than 
criminal. It has, it is true, a criminal provision against vio- 
lations of its requirements, but some of its requirements may 
well depend upon the exercise of the administrative power 
of the Commission. This view avoids the consequences de- 
picted by the Government. It keeps separate the civil and 
criminal remedies of the act, each to be exercised in its 
proper circumstances. It makes the Interstate CcMnmerce 
Act what it was intended to be and defined to be in the cases 



UKiXBD 8T4^ PAOETIO’* JJtOXIO BT. GO. S88 
Opinion of tlie Court 

cited by the Bisttict Court, to- wit: Team <6 Pacifte Ry, Oo. 
y. Ahilene Cotton, OU Co. and Bdtvmore <& OMo BaUroad 
Co. V. Pitcairn Coal Co.., eupra. And it would in our judg- 
ment be an erroneous view to take that the great problems 
which [108] the act was intended to solve and the great 
purposes it was intended to effect should be considered of 
less consequence than the facility which should be given to 
some particular remedy, civil or criminal.- We need not 
extend the discussion. The purpose of the Interstate Com- 
merce Act to establish a tribunal to determine the relation 
of communities, shippers and carriers and their respective 
rights and obligations dependent upon the act has been 
demonstrated by the cited cases, and also the sufficiency of 
its powers to deal with the circumstances set forlhi in the 
indictment. 

The District Court sustained count 6, against the de- 
murrer of the corporate defendants, but held its averments 
were not sufficient to connect the individual defendants 
with the offense charged. This is a construction of the in- 
dictment and not subject to review. 

It is urged by the individual defendants that the objec- 
tion is applicable to the other counts of the indictment and 
that the court would have undoubtedly so ruled but for 
its construction of the Anti-Trust Act, and it is also urged 
that in case of reversal of the court’s decision upon the 
construction of the act it be permitted to pass upon such 
of the grounds of demurrer as were not passed upon in the 
former ruling. We yield to the request, and the more 
readily as the Government does not express great confi- 
dence in the sufficiency of the indictment. Its final conten- 
tion is that the judgment of the District Court be rcvei'sed 
with instructions ^ to pass on the sufficiency of the indict- 
ment without regard to the action or non-action of the Inter- 
state Commerce Commission.” 

The judgment is therefore reversed as to counts 1 and 2 
and the case remanded, with instructions to proceed in ac- 
cordance with this opinion. 
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Ho. 197. Argued March 18, 19, 1913.— Decided June 9, 1913» 
[229 U. S., 878.] 

]ja many instances a man’s fate depends upon his rightly estimating, 
that is as the Jury subsequently estimates it, some matter of degree, 
and there is no constitutional difficulty in the way of enforcing 
the criminal provisions of the Sherman Anti-Trust Act on the 
ground of uncertainty as to the prohibitions.^ 

The Sherman Act punishes the conspiracies at which it is aimed on 
the common law footing and does not make the doing of any act 
other than the act of conspiring a condition of liability. In this 
respect it differs from § 5440 and the indictment need not aver 
overt acts in furtherance of the conspiracy. Brouon v. Elliott, 
225 U. S. 392, distinguished. 

This court can see no reason for reading into the Sherman Act more 
than It finds there. 

It is not necessary for an indictment under the Sherman Act to 
allege {874] or prove that all the conspirators proceeded against 
are traders. Loewe v. Lawlor, 208 U. S. 274. 

Where the indictment under the Sherman Act alleges numerous 
methods employed by the defendants to accomplish the purpose to 
restrain trade, it is not necessary, in order to convict, to prove 
every means alleged but it is error to charge that a verdict may be 
permitted on any one of them when some of them would not war- 
rant a finding of conspiracy. 

168 Fed. Rep. 489, reversed. 

y [57 L. Ed. 1232.®] 

[Cbtminal Law — ^Vagukness in Penal Statute — Anti-Tbust Act. — 
1. There is no such vagueness in the Anti-Trust Act of July 2, 
1890 (26 Stat. at L. 209, chap. 647, U. S. Comp. Stat. 1901, p. 

•For prior opinions (172 Fed., 455), see volume 8, page 679; (186 
Fed., 592), see volume 4, page 48. The opinion of the Circuit Court 
of Appeals affirming the conviction (186 Fed., 498), is as follows: 
“Per Curiam: A majority of the court is of the opinion that there 
is no error in the record. The Judgment of the Circuit Court is there- 
fore affirmed.” 

* Syllabus copyrighted, 1918, by The Banks Law Publishing Com- 
pany. 

•The paragraphs following, in brackets, comprise the syllabus of 
the case as reported in volume 57, page 1232, Jjawyers Bdltlon, 
Supreme Court Reports. Copyrighted 1912, 1913, by The Lawyers 
Co-operative Publishing Company. 
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iaoparajtlTa (m its ctimlaal j^de» beeftiue^^<^ 
; 91 ^ ooiitractB ini combinations are within the act as, by reasoh 
of "intrat, or bf^ the Inherent nature of the contemplated lacta 
prejudice the public Interests by unduly restricting cbmpetitloi^ 
or unduly obstructing the course of trade. 

For other caseSi see Criminal Law, I. a^ in Digest Sup. Gt. 1908. 
Indictment — Conspibact in Restbaint of Trade — Ovebt Act. — 
2. No overt act need be alleged in an Indictment charging a con- 
spiracy to restrain or monopolize interstate trade or commerce, 
under the Anti-Trust Act of July 2, 1890, since that statute does 
not make the doing of any act other than the act of conspiring a 
condition of liability. 

For other cases, see Indictment, II. e, 3, b, in Digest Sup. Ot. 
1908. 


Monopoly— Under Anti-Trust Act— Intent.— 3. An unlawful intent 
may be sufficient to convert what, on their face, might be no more 
than ordinary acts of competition, or the small dishonesties of 
trade, into a conspiracy forbidden by the Anti-Trust Act of July 2, 
1890, enacted to prevent combinations in restraint of interstate 
or foreign commerce, or the monopolization or intent to monopolize 
any part thereof. 

For other cases, see Monopolies, II. a, in Digest Sup. Ot. 1908. 

Monopoly — ^Undbb Anti-Trust Act— Traders.— 4. The alleged con- 
spirators need not all be traders in order to bring their conspiracy 
within the condemnation of the Anti-Trust Act of July 2, 1800, 
of combinations in restraint of interstate or foreign commerce, or 
the monopolization or attempt to monopolize any part thereof 

For other cases, see Monopolies, II. b, in Digest Sup. Ct. 1908. 

Appeal— Instructions— Conspiracy.— 5. Instructing the Jury to con- 
sider all the means charged in an indictment for conspiring, con- 
trary to the act of July 2, 1890, to restrain or monopolize interstate 
or foreign commerce, and to find a verdict of guilty on any one 
of them, without calling the Jury’s attention in this connection to 
the fact that some of the charges had been abandoned, is re- 
versible error— especially where one of the means alleged, taken 
by itself, shows only cheating and could not warrant a finding of 
the conspiracy with which the defendants were charged. 

For other cases, see Appeal and Error, VlII. m, 4, a, in Digest 
Sup. Ct 1908.] 


The facts, which involve the validity of a verdict and 
sentence for alleged violations of the Sherman Anti-Trust 
Act, are stated in the opinion. 


dfn B. Adams and Mr. John 0. SpoonsTj with 

^hom Mr. Oeorffe Bublee was on tibe brief, for petitioners. 
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AuAttani ^ The Attor^y Oen&ral F&wlery ifix^ 
wkoiiii Ur, AUxemder Aherrmn^ United States ai^t(ifniSy» 
wea <« ihe brief , for the United States* * 


Mr. Justice Hcojoss delivered the opinion of the court. 

This is an indictment in two counts— the first for a con- 
spiracy in restraint of trade, the second for a conspiracy to 
monopolize trade, contrary to the act of July 2, 1890, c. 647, 
26 Stat. 209, commonly known as the Sherman Act. Origi- 
nally there was a third count for monopolizing, but it was 
held bad on demurrer and was struck out. 

The allegations of fact in the two counts are alike. 
Summed up in narrative form they are as follows: The 
American Naval Stores Company, a West Virginia corpora- 
tion having its principal office in Savannah and branch 
offices in New York, Philadelphia, Chicago, etc., was en- 
gaged in buying, selling, shipping, and exporting spirits of 
turpentine in and from Southern States to other States 
and abroad. Nash was the president; Shotter, chairman 
[875] of the board of directors; Myers, vice-president; 
Boardman, treasurer; DeLoach, secretary; and Moller, man- 
ager, of the Jacksonville, Florida, branch. The National 
Transportation and Terminal Company, a New Jersey cor- 
poration, had warehouses and terminals for handling spirits 
of turpentine and naval stores at Femandina and other 
places named in Florida, Alabama, Mississippi, etc., and 
was engaged in storing such turpentine and rosin and issu- 
ing warehouse receipts for the same. Myers was the presi- 
dent, DeLoach the secretary, and Moller manager of the 
Jaclmonville branch. On May 1, 1907, it is alleged, these 
corporations and individuals conspired to restrain commerce 
In the articles named among the States and with foreign 
nations— the restraint to be effected in the following ways 
among others: (1) By bidding down turpentine and rosin so 
that competitors could sell them only at ruinous prices; (2) 
by causing naval stores receipts that naturally would go to 
one port to go to another; (3) by purchasing thereafter a 


lai^|i^ of “ its ” supidies at ports known as closed ports imd. 
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any appredable part at Savannah, the primaiy markwt 
m the United States for naval stores, where purchases would 
tend to strengths prices, the defendants taking the receipts 
at the closed ports named on a basis of the market at Savan- 
nah; (4) by coercing factors and brokert into contracts with 
the defendants for the storage and purchase of their receipts 
and refu^g to purchase from such factors and brokers 
unless such contracts were entered into; (5) by circulating 
false statements as to naval stores production and stocks on 
hand; (6) by issuing fraudulent warehouse receipts; (7) 
by fraudulently grading, regrading, and raising grades of 
rosins and falsely gauging spirits of turpentine; (8) by at- 
tempting to brite employes of competitors so as to obtain 
information concerning their business and stocks; (9) by 
inducing consumers, by payments and [876] threats of boy- 
cotts, to postpone dates of delivery of contract supplies and 
thus enabling defendants to postpone purchasing when to 
purchase would tend to strengthen the market; (10) by 
making tentative offers of large amounts of naval stores to 
depress the market, accepting contracts only for small 
amounts, and purchasing when the market had been de- 
pressed by the offers; (11) by selling far below cost in order 
to compel competitors to meet prices ruinous to everybody; 
(12) by fixing the price of turpentine below the cost of 
production — all the foregoing being for the purpose of driv- 
ing competitors out of business and restraining foreign 
trade or, in the second count, of doing the same and monopo- 
lizing the trade. 

The two counts before use were demurred to on the 
grounds that the statute was so vague as to be inoperative 
on its criminal side; that neither of the counts alleged any 
overt act; that the contemplated acts and things would 
not have constituted an offence if they had been done, and 
that the same acts, etc., were too vaguely charged. The 
demurrer Was overruled and this action of the court raises 
the important questions of the case. We will deal with them 
before passing to matters of detail. 

The objection to the criminal operation of the statute is 
though to be warranted by The Standatd OH Co. v. United 
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€9. j 321 U. Si 106. llidse cases may be takmi to b^ve estab* 
U^ed that only each contracts and ernnhinations are within 
the act as, by reason of intent or the inhwent nature of the 
(MHitemplated acts, prejudice the public interests by unduly 
restricting competition or unduly obstructing the ccmrse of 
trade. 221 U. S. 179. And thereupon it is said that the 
crime thus defined by the statute contains in its definition 
an element of degree as to which estimates may differ, with 
the result that a man might find himself in prison because 
his honest judgment did not anticipate that of a jury of 
less competent men. [377 J The kindred proposition Siat 
^ the criminality of an act cannot depend upon whether a 
jury may think it reasonable or unreasonable. There must 
be some definiteness and certainty,” is cited from the late 
Mr. Justice Brewer sitting in the Circuit Court. Tozer ▼. 
Vmbed States, 52 Fed. Rep. 917, 919. 

But apart from the common law as to restraint of trade 
thus taken up by the statute the law is full of instances 
where a man's fate depends on his estimating rightly, that is, 
as the jury subsequently estimates it, some matter of degree. 
If his judgment .is wrong, not only may he incur a fine or a 
short imprisonment, as here; he may incur the penalty of 
death. An act causing death may be murder, manslaughter, 
or misadventure according to the degree of danger attend- 
ing it ” by common experience in the circumstances known 
to the actor. ‘‘ The very meaning of the fiction of implied 
malice in such cases at common law was, that a man might 
have to answer with his life for consequences which he 
neither intended nor foresaw.” Commonwealth v. Pierce, 
188 Massachusetts, 165, 178. Commonwealth v. Chance, 174 
Massachusetts, 245, 252. ^ The criterion in such cases is to 
examine whether common social duty would, under the cir- 
cumstances, have suggested a more circumspect conduct” 
1 East P. C. 262. If a man should kill another by driving 
an automobile furiously into a crowd he might be convicted 
of murder, however little he expected the result See v. 
Desmond, and other illustrations in Stephen, Dig. ^Idm. 
Liw, art 228, Ist ed., p. 146. If be did no more fbaa firhie 
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iu^Iigeiidy: tbrai^ a street he might get ofi with man* 
aiaiaghter tesa Reg, r. Sxdind<M, 2 C. &K. 280; Rex t. 
Burton, 1 Strange, 481. And in the last case he might be 
held^ althomgh he himself thought that he was acting as a 
|>Fhdmit man should. See The Oermardc, 196 U. S. 589, 
696i But without further argument, the case is very nearly 
disposed of by Waters-Pierce OH Co. v. [878] Texas (No. 
1), 212 U. S. 86, 109, where Mr. Justice Brewer’s decision 
and other similar ones were cited in vain. We are of opinion 
that there is no constitutional difficulty in the way of enforc- 
ing the criminal part of the act. 

Coming next to the objection that no overt act is laid, 
the answer is that the Sherman Act punishes the con- 
spiracies at which it is aimed on the common law footing — 
that is to say, it does not make the doing of any act other 
than the act of conspiring a condition of liability. The 
decisions as to the relations of a subsequent overt act to 
crimes under Rev. Stat. § 5440, in ffyde v. United States, 
225 U. S. 347, and Brown v. EUiott, 225 U. S. 392, have no 
bearing upon a statute that does not contain the require- 
ment found in that section. As we can see no reason for 
reading into the Sherman Act more tiinn we find there, we 
think it unnecessary to offer arguments against doing so. 

As to the suggestion that the matters alleged to have 
been contemplated would not have constituted an offence 
if they had been done, it is enough to say that some of 
them conceivably might have been adequate to accomplish 
the result, and that the intent alleged would convert what 
on their face might be no more than ordinary acts of com- 
petition or the small dishonesties of trade into a conspiracy 
of wider scope, as has been explained more than once. 
Swift cfe Go. V. United States, 196 U. S. 375, 396; Loewe v. 
Lawlor, 208 U. S. 274, 299. Of course this fact calls for 
conscience and circumspection in prosecuting officers, lest 
by the unfounded charge of a wider purpose than the acts 
necessarily import they convert what at most would be 
small local offences into crimes under the statutes of the 
United States. But we cannot say, as was the case in 
United States r. Winslow, 227 U. S. 202, 218, that no intmit 
could convert the proposed conduct into such a crime. 
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for nneertainty. On demand of the defradants a bill of 
[879] particulars nras furnished^ and there is so reason to 
fear that injustice was done in that respect There was no 
need to allege or prove that the conspirators themselves 
were all traders. Loewe v. Lawlor, 208 U. S. 801. The 
first count, at least, was well enough. 

After the demurrer was overruled the defendants pleaded 
not guilty and there was a trial and a verdict finding that 
Nash, Shotter, Myers, Moller, and Boardman were guilty 
and DeLoach not guilty, but saying nothing as to the cor- 
porations. Numerous exceptions were taken, but as writs 
of certiorari are not granted to bring up the ordinary inci- 
dents of a criminal trial we shall say little more than is 
necessary to dispose of the case. It was argued with a good 
deal of force that the only evidence of the alleged conspiracy 
was certain acts done on behalf of the corporations; that 
the only ground for charging the defendants who were 
found guilty was their relation to the companies and their 
being presumably cognizant of and more or less re^nsible 
for the corporate acts; that if those acts tended to prove 
a conspiracy they proved that the corporations more clearly 
than any one else were parties to it, and therefore that a 
verdict that was silent as to them ought to be set aside. We 
need not consider the effect of Bev. Stat., § 1036, or whether 
on the evidence it was possible to find the defendants guilty 
by reason of an intent\not shown to be shared by the cor- 
porations, as the judgment must be reversed for anothei' 
reason. 

The reason is this. The court in its instructions told the 
jury to “ consider the evidence of the means which it is 
insisted by the prosecution tends to show a conspiracy”' 
and said : You will consider carefully all the means which 
the indictment charges ” and “ It is sufficient if it be shown 
beyond a reasonable doubt that some of these means charged 
were a part of the common scheme, design, or understanding 
or conspiracy by two or more of the defendants, and that 
these same means were of themselves [880] sufficient to 
oiHise an essential obstruction and restraint of the free and 
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tmtouDEkinelled flow of trade and commerce between the 
States and foreign nations.’* Thus while it may be ad- 
mitted that not all the means alleged need be proved, the 
charge invited the jury to consider all and permitted a 
verdict upon any one of them. The fifth, sixth, and eighth 
statemente of means to be employed were withdrawn from 
the jury, but the jury’s attention seems not to have been called 
to the fact that some of the charges were abandoned, in the 
connection in which it was important. Furthermore, one of 
the means alleged was the false raising of grades and false 
gauging. Taken with other evidence, if it was shown to 
bo systematic it would have had a tendency to show the 
scheme alleged. But taken by itself, as the jury might have 
taken it under the instructions, it showed only cheating 
and could not warrant a finding of the conspiracy with 
which the defendants were charged. It is unnecessary to 
consider whether there was any evidence sufficient to warrant 
a conviction upon some of the other means alleged; for 
instance, the first, as the absence of such evidence only would 
add another reason for holding the instructions wrong upon 
a vital point. 

Judgment reversed. 

Mr. Justice Pitnbt dissents. 


UNITED STATES v. LAKE SHORE & M. S. RY. 
CO. ET AL. 

(District Court, S. D. Obio, E. D. December 28, 1912.) 

[208 Fed.. Rep., 205.] 


Monopolies (I 16 ):— Anti-Teust Act— Combination Between Coal- 
Cabbtino Railboadb. — Coal-carrying railroads extending into tbe 
same coal fields, altbough reaching different mines, or extending 
into different fields where competing coal is produced, whicli 
traverse generally parallel lines and reach either directly or 
through their connections the same markets in other States, must 
be regarded as natural competitors in Interstate commerce, and 
any arbitrary methods between them or between tbmn and the 



by which such natural competlilbii lb elimlilaMi 
\IUi Uk Tlblatloii of Sherman Anti-Trust Act July 2, 1890. c. : 647i 

. 1 1, 26 Stat. 209 (U. S. Comn. St 1901, p. 8200).« ^ 

[Bid. Note.— For other cases, see Monopolies, Cent. Dig. I 12; 
Dec. Dig. I 16.] 

MoNOPOLitss (I 16)— Anti-Tbust Act^-Combination Between Coai- 
Gabbying Kailboads. — The combination of a number of coal^rry- 
ing railroads, which were natural competitors, and the acquiring 
by them of large coal mining interests tributary to their several 
lines, so that both railroad and mining interests were under a 
single controlling power, the result being a division of the traffic 
and the elimination of competition as to interstate as well as do- 
mestic shipments, and a discrimination against all new and inde- 
pendent mines, was one in restraint of interstate commerce, and 
created a monopoly of a part of such commerce in violation of 
Sherman Anti-Trust Act of July 2, 1890, c. 647, (§ 1, 2, 26 Stat. 
200 (U. S. Comp. St. 1901, p. 3200). 

[Ed. Note. — ^For other cases, see Monopolies, Cent. Dig. I 12; 
Dec. Dig. t 16. 

For other definitions, see Words and Phrases, vol. 5, pp. 4576- 
4674.] 

[ 296 ] Monopolies (( 21) — Persons Liable— Joinder After Conspire 
ACT IS Formed. — One who learns of a conspiracy or unlawful com- 
bination after it is formed, and then joins it or knowingly aids in the 
execution of the scheme and shares in its profits, becomes from 
that time as much a co-conspirator as if he were one of those who 
originally designed it. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. I 16 ; Dec. 
Dig. i 21.] 

'Monopolies (# 24) — ^Anti-Trust Act — Suit to Restrain Violation — 
Evidence. — In consideriqg the legality of a contract between rail- 
road companies claimed to be in restraint of interstate commerce, 
and in violation of Sherman Anti-Trust Act July 2, 1890, c. 647, 
II 1, 2, 26 Stat. 200 (U. S. Comp. St. 1901, p. 3200), evidence to 
show the relations between the parties and the previous conduct 
of the business affected is competent. 

[Ed. Note. — ^For other cases, see Monopolies, Cent. Dig. I 17 ; Dec. 

' Dig. I 24.] 

Monopolies (I 16) — ^Anti-Trust Act— Combinations in Restraint 
OF AND TO Monopotjze INTERSTATE COMMERCE. — ^The Hockiug Valley 
Railway Company and the Toledo & Ohio Central Railway Com- 
pany each owns and operates a line of road in Ohio from Toledo 
into the Hocking coal fields in the southeastern part of the State, 
and from a connection with such lines the Kanawha & Michigan 
i^ilway Company owns and operates a line across the river into 

•Syllabus copyrighted, 1913, by West Publishing Company. 
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the Kanawha coal ftelda in West Virginia. The iwinclpal freii^ 
: husiDess of all the roads is the Carriage of coal mined in anch fields 
a^ destined for lake ports or x>oiDts farther to the north and west. 
About 18^ the Hocking Valley Ck>mpany, through stock purchases 
and otherwise, acquired control of both the other roads, and also 
of a large number of coal companies owning land and mines tribu- 
tary thereto. Five trunk lines, again, together purchased a control- 
ling stock interest In the Hooking Valley Company, and the entire 
combination was practically managed and controlled by a committee 
appointed by them. In an action by the State against the Hocking 
Valley Company, which is an Ohio corporation, such combination 
was adjudged illegal, and the defendant was required to dispose of 
its controlling interest in the other roads and also in the mines. 
To meet this situation, a contract was entered into between two 
of the trunk line stockholders, viz., the Chesapeake & Ohio Rail- 
way Company, operating a line from the coast on the south side 
of the Ohio River to Cincinnati and a subsidiary line from there 
to Chicago, its main line touching that of the Kanawha A Michi- 
gan Company, and the Lake Shore & Michigan Southern Railway 
Company, operating a line from Buffalo, through Toledo, to Chi- 
cago, pursuant to which the Chesapeake & Ohio Company ac- 
quired the controlling Interest in the Hocking Valley Company 
and the Lake Shore Company in the Toledo & Ohio Central Com- 
pany, while the controlling interest in the Kanawha & Michigan 
Company and the coal companies was divided between them, the 
contract providing that each should have the right to use the road, 
and that Its north-bound coal traffic should be fairly divided be- 
tween the Hocking Valley Company and the Toledo & Ohio Cen- 
tral Company. Held, that such contract did not change the essen- 
tial character of the previous arrangement, but was inconsistent 
with the established rule requiring freedom of competition in in- 
terstate commerce, and in violation of Sherman Anti-Trust Act 
July 2, 1890, c. 647, S§ 1, 2, 26 Stat. 209 (U. S. Comp. St. 1901, p. 
3200). 

[Ed. Note. — For other cases, see Monoplles, Cent. Dig. 8 12; Dec. 
Dig. I 16.] 

[297] Monopolies (§ 24) — ^Anti-Trust Act— Suit to Enjoin Viola- 
tion. — ^There is a clear distinction between the power to grant relief 
respecting the past failure to construct one of two projected parallel 
lines of railroad and the power to prevent the elimination of one 
of two parallel roads in actual existence and operation. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. 8 17; 
Dec. Dig. 8 24.] 

Denison, Circuit Judge, dissenting in part. 

In Equity. Suit by the United States against the Lake 
Sh6re & Michigan Southern Eailway Company, the Chesa- 
peake & Ohio Railway Company, the Hocking Valley Rail- 
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#•7 Oom]^y, Toledo A Ohio Central Bailwoj Goim- 
piny^ the Kanawha A Michigan Bailway Coinpany> tlie 
^peitville A Western Railway Company, the Sunday Creek 
Company, the Continental Coal Company, and the Kanawha 
A Hocking Coal A Coke Company. Decree for complainant 

Shemum T. MePhenon^ U. S. Atty., of Cincinnati, Ohio, 
and 0. E. Harrison^ of Columbus, Ohio, and Jo An L. LoU^ 
of Tiffin, Ohio, Special Assts. to the Atty. Gen., for the 
United States. 

Clyde Brovm^ Chas. T. Lewie, John H. Doyle, and Frank 
S. Lewie, all of Toledo, Ohio, for defendants Lake Shore & 
M. S. By. Co., Toledo A O. Cent. By. Co., and Zanesville & 
W. By. Co. 

Lawrence Uase.weU, of Cincinnati, Ohio; ff. T. WioAAam, 
of Richmond, Va. ; and A. C. Bearich, of New York City, 
for defendant Chesapeake A O. By. Co. 

Tcdfourd P. Linn, of Columbus, Ohio, for defendant 
Kanawha A M. By. Co. 

Lawrence Maxwell, of Cincinnati, Ohio; Jamee H. Hoyt, 
of Cleveland, Ohio; and John F. 'Wileon, of Columbus, Ohio, 
for defendant Hocking Valley By. Co. 

N. 

WilUam 0. Eendereon, of Columbus, Ohio, for defendant 
Sunday Creek Co. 

Before Warrinoton, Knafpen, and Denison, Circuit 
Judges. 

Warrington, Circuit Judge. 

This suit was brought to enjoin further performance of 
certain agreements alleged to have been made in pursuance 
of combinations and conspiracies formed and carried out in 
restraint of trade among the several States, particularly 
trade in bituminous coal, in violation of act Cong. July , 
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1890, eommcHify known as the Sherman Anti-Trqst Act 
.(July 2, 1890, c. 647, 26 Stat. 209 [U. S. Comp* St. 1901, p, 
8200] ) ; many of the acts alleged having been committed in 
whole and others in part within the Eastern Division of the 
Southern Judicial District of Ohio. 

The defendants consist of six railroad companies and three 
coal companies, named in the margin.* The railroad com- 
panies are all |298| Ohio corporations, except the Chesa- 
peake & Ohio, which was organized in Virginia, and all 
are engaged in transporting interstate commerce. The coal 
companies named were created as follows: The Sunday Creek 
under the laws of New Jersey, and the other two under the 
laws of West Virginia. 

The BaUroada. — It is important to understand the geo- 
graphical relations of the railroads, and similarly their rela- 
tions to the coal fields involved. The Lake Shore extends 
from Buffalo to Chicago, passing through Ohio near the 
southerly shore of Lake Erie to Toledo, and thence across 
the northerly portion of the State, and has a number of 
intermediate branches. A large majority of its capital stock 
is owned by the New York Central. The Chesapeake St 
Ohio extends from Old Point Comfort to Cincinnati, run- 
ning generally along the south side of the Ohio River from 
a point east of Huntington, W. Va., to and through Ken- 
tucky to Cincinnati, and also has a number of intermediate 
branch lines. It owns a great majority of the stock of the 
Chesapeake & Ohio Railway of Indiana, and so reaches 
Chicago. Thus one of these east and west trunk lines passes 
through Ohio near its northerly boundary, and the other 
along the south shore of the Ohio River near the south 
botmdary of Ohio. Two of the remaining defendant rail- 
roads are wholly within Ohio, running generally in a north 
and south direction, viz., the Hocking Valley from Toledo 
by way of Columbus, Lancaster, Logan, and Gallipolis to 

'The Lake Sbore & Michigan Southern Railway Company, the 
Chesapeake & Ohio Hallway Company, the Hocking Valley Railway 
Company, the Toledo & Ohio Central Railway Company, the Kanawha 
& Michigan Railway Company, the Zanesville & Western Railway 
Company, the Sunday Creek Company, the Continental Coal Com- 
pany, the Kanawha & Hocking Coal & Coke Company. 
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F<Aneib3r ^on tl&e (^o Fiver (pMsing^ through 
thd (%io Rirer oi^bsite Pdint Pleasant, W. Vai), witJi a 
Itaiioh line running from Logan to Athens; and the Toledo 
& Ohio Central has two divisions running from Toledhj one 
by way of Fostoria, Bucyrus, and Thurston to Coming in 
Perry County, and the other by way of Findlay, Kenton, 
and Columbus to Thurst<»i on the first divisum. The Ka- 
nawha & Michigan runs south from Coming to the Ohio 
Biver, crossing the river from Kanauga, Ohio, to Point 
Pleasant, W-. Va., and continuing thence through Mason, 
Putnam, Kanawha, and Fayette Counties by way of Charles- 
ton to Gauley Bridge, in that State, using the traqks of 
the Hocking Valley between Hobson and Gallipolis, by way 
of Kanauga; and the Zanesville & Western runs east and 
west from Thurston through the counties of Fairfield, Perry, ■ 
and Muskingum to Zanesville, Ohio, although it seems to be 
part of an old road which formerly continued westwardly 
from Thurston to Columbus, parallel with the Hocking 
Valley. 

The Coal Fields . — ^The Ohio coal fields directly in ques- 
tion are situated in Athens, Perry, Hocking, and Muskin- 
gum Counties, and known as the Hocking Valley coal fields; 
and those in West Virginia are situated in the Kanawha 
coal district. The four railroads last named are connected 
with portions of these coal fields of Ohio, and the Kanawha 
A Michigan with the Kanawha coal fields. The principal 
coal mines along the Hhcking Valley are located in Athens, 
Perry, and Hocking counties, those along the Toledo A Ohio 
Central are in Fairfield, Perry, Hocking, Athens, and Mus- 
kingum, those along the Zanesville & Western are in Mus- 
kingum and Perry counties, and those along the Kanawha 
A Michigan are in Putnam, Kanawha, and Fayette coun- 
[299]ties, W. Va., besides some that are located in Perry 
and Athens counties, Ohio; and the principal part of the 
freight traffic of all the defendant railroad companies, ex- 
(xpt the Lake Shore, is bituminous coal in car load ship- 
ma^, the principal mines along the Chesapeake A Ohio 
beteg in Kanawha, New River, and Big Sandy districta of 
We^ Virginia and Kentucky. A large part of the freight 
traffic of the Lake Shore is bituminous coal in car load ^p- 
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ttifnis d^ved fimn branch roads tapping the Appahu^ian 
iraal delda The coal of the various fields mentioned is 
shipped on these roads from the portions of coal firids with 
whirii th^ are severally connected as before pointed out, to 
lake ports and to points in the North and Northwest. 

[1] Competitive O&nditiotu . — ^Tlie Hocking Valley and 
dm Toledo A Ohio Central, when the latter and the Ka- 
nawha A Michigan are operated as they were for a l ong tipip 
as a through line, are naturally competing roads. How- 
ever, evidence was offered to show that the river division 
of the Hocking Valley, running from Logan to KanaM ga 
(and thence to Pomeroy, as stated), cannot be treated as 
a competitor of the Kanawha & Michigan, because of diffi- 
cult grades on such river division. The Hocking Valley, 
as far south as Athens, and the Toledo & Ohio Central are 
naturally competing roads. It is to be noted, however, 
that claim is made that competing relations cannot be as- 
cribed to roads connected as these all seem to be with dif- 
ferent sets of coal mines, even whei-e such mines are located 
in the same coal field. As it seems to us, a broader view 
than this must be taken. The destinations of the coal 
riupped from these coal fields and the effect on the prices 
to be exacted of the coal purchasing and consuming public 
located at points beyond the lake ports and the boundaries 
of Ohio must be taken into consideration, and not merely 
the producers of coal and the carriers transporting it. 
Manifestly it can make no difference to the coal purchaser 
or consumer whether coals of the same quality be derived 
from one particular mine or another of the same field, no 
matter how close together or how far removed from one 
another such mines may be, so long as the prices of the 
coals and the freight charges to be paid are influenced by 
natural competitive conditions both at the mines and in 
transportation; and the right to have such conditions main- 
tained cannot be validly abridged throu^ arbitrary or 
unusual methods. This is equally plain respecting coals of 
different qualities originating in different fields and re- 
quiring varying distances of transportation over lines natu- 
rally competing in material parts, for the purchaser or 
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partietikr needs or ability to sell or to pay. 

It most follow that mere differences in locaticms of coal 
minto within the same general field, as well as differences 
in quality owing to differences in fields, cannot rightfulty 
be inade the basis for eliminating effective competition as 
between railroads traversing substantially the same territory 
along parallel lines from neighboring mines of the same 
coal field, or even of different coal fields, to the same gen- 
eral destinations; and the evil effects upon competition 
concerning railroads and coal mines so related are ac- 
centuated wherever a union of interests is created and main- 
tained between such producers and car[800]riers of coal, 
particularly where producers and carriers through artificial 
methods become practically one and the same. If these 
views are at all applicable to a case such as this, the 
Kanawha & Michigan, when employed as a carrier exclu- 
sively in connection with either the Toledo & Ohio Central 
or the Hocking Valley, may, we think, be safely treated as 
a natural competitor of the one or the other of such roads, 
according as the connection may exist; because the destina- 
tions of its coal in either event are, in any rational com- 
petitive sense, the same as those of the other road respecting 
the coal originating on its line. It results (1) that trafSc 
originating on either the Hocking Valley or the Toledo 
& Ohio Central should be accorded the benefits of free 
competition; (2) that when coal originating on the line of 
the Kanawha & Michigan is carried in part over both of 
these other roads to destinations beyond Ohio, as also coal 
origi natin g on that road in West Virginia and destined 
to common points within Ohio, it is to the interest of the 
Kanawha & Michigan actually to employ the legitimate 
advantages arising from its opportunity to forward such 
coal (and this forms the great bulk of its traffic) over either 
of the other roads. The issue in a general sense is whether 
tiiese competitive conditions have been suppressed ; and the 
aitpittion is further complicated by uniting coal interests 
vrllii toe railroad interests proper. 
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\V\ VimMnaUon md 0<m»piraey--AU»g€d Origin and 
C<mtiimmUon . — The combinatioii end conq^inu^ sveraed 
Originated in 1899 and have been continued in one form 
or another ever since. What happened between tiiat time 
and the year 1909 resulted in a suit in quo warranto' by 
the State of Ohio against the Hocking 'Valley. State ex rel. 
V. Eathoag, 12 Ohio Cir. Ct. B. (N. S.) 49, 145. The first 
decision in that case was rendered April 24, 1909, and upon 
rehearing adhered to July 21st of that year; and on Janu- 
ary 18, 1910, the court made a finding of facts, with separate 
conclusions of law thereon (set out in the present record), 
in terms ousting the Hocking Valley from the power of 
owning and holding shares of stock in the Kanawha & 
Michigan, the Buckeye Coal & Railroad Company, the Sun- 
day Creek Coal C!ompany, the Sunday Creek Company, 
and the Continentsd Coal Company; from the power of 
guaranteeing bonds of the Continental Coal Company; from 
exercising control or management of the Kanawha & Michi- 
gan, the Toledo & Ohio Central, the Zanesville & Western, 
and the coal companies before mentioned; and from per- 
forming a certain contract between it, the Toledo & Ohio 
Central, and the Continental Coal Company for division 
of freight between such railroads. It was adjudged, also, 
that the road of the Toledo & Ohio Central for its entire 
length is parallel to and competitive with the road of the 
Hocking 'Valley from Toledo to Logan; that the roads of 
the Hocking 'Valley and the Kanawha & Michigan are 
parallel lines between Ijogan and Coming respectively and 
the Ohio River; and that the Kanawha & Michigan and To- 
ledo & Ohio Central together are competitive with the entire 
line of the Hocking Valley. This judgment was allowed 
to become final. 

In March following the Lake Shore and the Chesapeake 
& Ohio entered into an agreement (sometimes referred to 
by the parties as the [801] Schaff-Stevens agreement and 
sometimes as the agreement of March 12th, and again of 
hCarch 17th), which has become the subject of a controlling 
issue in the present cause. Indeed, the Gk>vernment’s posi- 
tion is that the operation and effect of this agreement, witik 
what has been done under it, have been to continue the 
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jpe^; whUe th«t of def^dunts is thtkt the 
is Tdlid) and that the acts of the pa^es tha^ and of all 
the o0»er defendants, since the date of the agreement, have 
in no wise beoa repugnant to any Federal statute. It is not 
claimed that the issues determined in the State quo war- 
ranto suit are decisive of issues concerning interstate com- 
merce; but it is urged that, apart from the State case, in- 
terpretation of the March agreement and of the conduct 
of the parties to it and those directly affected by it is di^ 
tinetly aided by looking into the conduct of those who were 
interested in the properties before the agreement. Stated 
otherwise, the contention is that a view of the situation 
existing before the agreement and of the situation that has 
since existed cannot but be helpful to a proper solution of 
the controversy. 

We do not propose to recite or discuss all the details of 
either situation, for such a course would occupy far too 
much space, and, moreover, is not necessary. If the loca- 
tions and connections of the railroads and their relations 
to the coal properties are recalled, as before pointed out, 
it will not be difficult to apply the controlling features of 
the evidence adduced on the one side to prove, and on the 
other to disprove, the alleged combination and conspiracy 
uid continuation thereof. In 1899 a plan for the reorgani- 
zation of the Columbus, Hocking Valley & Toledo Railway 
Company (predecessor of the Hocking Valley) was en- 
tered into tmder date of January 4th, and direction of J. P. 
Morgan & Co. After judicial sale of the railroad property 
of the company, the purchasing trustees at such sale con- 
veyed this property to the Hocking Valley, and the title 
thereto is still in that company. It was part of this plan 
to have the Hocking Valley acquire interests in the Toledo 
A Ohio Central and the Columbus, Sandusky & Hocking 
Railroad Companies, or successor companies, and in Fdb- 
ruaiy, 1899, the stocl^olders of the Hocking Valley adopted 
a regulation reserving 50,000 shares of its preferred and 
0,000 shares of its common stock lor the purpose of aor 
such interests. These reserved shares were from 
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titpe to lime listed, on the ^Tew .lTork Ezdienge ist the har 
stance of the Hocking Valley and for the express purpose 
of acquiring such interests. The purchases of the stock in 
the Toledo & Ohio Coitral were made in the name of a 
New Jersey corporation, called the Middle States Con8truc<- 
tion Company, which was organized in February, 1899, for 
that purpose. In 1899 and 1900 the Hocking Valley, through 
the issue of over $8,000,000 of its reserved preferred and 
common stock, purchased the bonded indebtedness of this 
construction company; and this indebtedness was secured 
by and convertible into the stock of the Toledo & Ohio 
Central, under a deed of trust of the Construction Com* 
pany to the Central Trust Company of New York. Through 
the issue of the remainder of its reserved stock, the Hocking 
Valley, in 1902, purchased all the stock in [802] and all 
the bonds of the Zanesville & Western, which through ju- 
dicial sale had acquired the portion of the Columbus, San- 
dusky & Hocking Railroad extending from Thurston, in 
Fairfield County, to Zanesville, in Muskingum County, with 
certain branch lines. It is not definitely shown when and 
in what amounts the purchases of the stock in the Toledo 
& Ohio Central were made; but it appears by stipulation 
that the Construction Company, in the years 1899 and 1900, 
acquired 58,921 shares of such stock, and the listing papera 
before mentioned show that the total issue of stock of the 
Toledo & Ohio Central was 102,080 shares, preferred and 
common. Moreover, from 1902 to 1909 the president and 
general manager of the Hocking Valley, not to speak of 
other officers selected later, occupied corresponding posi- 
tions in the Toledo & Ohio Central and the Zanesville & 
Western. The control thus signified in the Hocking Valley 
carried with it also the control of the Kanawha & Michigan. 
In 1890 the Toledo & Ohio Central acquired 45,000 shares, 
and in 1899 an additional 100 shai'es of the capital stock of 
the Kanawha & Michigan, constituting a majority of that 
company’s outstanding capital stock, and these two roads 
were operated practically as a through line; and, further, 
as early as February, 1891, the former guaranteed the 100- 
year bonds of the latter at the rate of $10,000 a mile for 
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194 aiileii) oi* $1,946, 0(X>, slid ^eriwiti^ it idoM^ 

finaii time to time. Further, ih 1903, the Ho<^iig YsUig^ 
hkc^snged its holdings of stock end bonds ih the Zanesi^e 
A Western for tiie shares held by the Toledo -& Ohio 
toll in the Kanawha & Michigan. Thus the Hocking Val- 
ley attained practical control of the two parallel systeins 
of railroad between Toledo and the C^io Biver, including 
the Zanesville & Western ; and, apart from influence exerted 
certain trunk lines alluded to later, the Hocking Valley 
alone remained in control of this entire i^stem of railroads 
until the execution of the agreement of March 12, 1910. 

We shall gain a better knowledge of the situation as it 
etisted prior to the March agreement, if at this point we 
look further into the coal fields, which Were tributary to this 
syst em of roads and especially into certain portions of such 
Adds that were under the practical control of the Hocking 
Valley. Much evidence was offered upon this subject, and 
some of it is clarified by admissions contained in some of the 
pleadings. By several methods the Hocking Valley pro- 
cured control of large coal properties both in the Hocking 
and Kanawha fields. Pursuant to the plan of reorganiza- 
tion of 1899, that company and the Buckeye Coal & Bailway 
Company were incorporated under the laws of Ohio, Febru- 
ary 25, 1899, and thereafter they joined in the execution of 
a mortgage under date of March 1st following, providing 
for the issue of first-mortgage bonds in the sum of $20,000,- 
000, and secured by the properties acquired by such com- 
panies. This coal company was organized for the purpose 
of acquiring the coal properties of the Hocking Coal & 
Bailroad Company, and these properties were bid in and 
conveyed to the Buckeye Coal & Bailway Company by the 
purchasing trustees at the judicial sale; and such trustees re- 
ceived from the new coal company 2,495 shares of its total 
capital stock of 2,500 shares, and thereupon entered into a 
traflic agreement with the Hock[803]ing Valley to secure 
«lil connections between coal mines and the main railroad 


and also coal transportation, and the trustees at the 
If time turned over the stock in the coal company to 
Valley. Out of the sales proceeds of the first-mbit- 
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0ig9 bonds mentioned the Hocking Valley acquired the stock 
and propmiiies of the (%io Land & Bailway and the New 
ifork & W^tem Coal Ccmipanies, which had belonged to 
and been controlled by the Columbus, Hocking Valley & 
Toledo Railway Company; also all the stock in the Boston 
Coal, Dock & Wharf Company and the Babould Coal Com* 
pany; also a majority of the preferred and likewise of the 
common stock of the Sunday Creek Coal Company, and 
afterwards the Hocking Valley inci'ensed its holdings in 
that company to 12,963 shares of preferred and 19,400 shares 
of o(Hnmon out of a total issue of 13,000 shares of preferred 
and 22,500 of common. 

A different method was adopted for securing control of 
the Kanawha & Hocking Coal & Coke and the Continental 
Coal Companies, as also quite a number of other coal prop- 
erties to which we shall refer in a moment. The Toledo 
& Ohio Central and the Hocking Valley entered into a 
contract to guarantee first-mortgage bonds of the coal com- 
panies last named, the details of which are not essential 
to an understanding of the case. It suffices to state that 
agreements were made under which syndicates were formed 
to underwrite bonds of the companies ($3,250,000 par value 
in all of the first company and $3,023,000 par value in all 
of the second company) ; the Toledo & Ohio Central and 
the Hocking Valley guaranteeing payment of such bonds, 
but the Hocking Valley assuming the entire obligation as 
between it and the other guarantor company. In connec- 
tion with these guaranties the coal companies agreed to 
deliver all their coal to the Kanawha & Michigan for 
transportation, and by further agreement such coal was 
to be equally divided between the Hocking Valley and the 
Toledo & Ohio Central and so carried northwardly and 
beyond the Ohio terminus of the Kanawha & Michigan, 
and the Kanawha & Michigan agreed to purchase all its 
fuel coal from the coal companies at a price at least 20 
cents per ton above production cost. The stock of these 
two coal companies and certain beneficial certificates of the 
first company were issued to Ji P. Morgan & Co. to secure 
performance of these contracts of guaranty. The bonds 
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so; ga^riftfeed were si^d and large portions of the procefdi- 
us^ to purchasei coal properties of 28 ownere 
osting mostly of companies) at prices varying from $8,875 
t6 $541,125 and aggregating $5,194,940.04. The remaind^, 
after paying organization exposes, was placed in the treas- 
uries of the coal companies. Farther, the Toledo A Ohio 
Cratral owned the entire capital stock of the Imperial Coal 
Company and also the National Coal Company, the former 
being $300,000 and the latter $160,000 par value. 

We are unable to discover from the evidence the acreage 
of these coal lands or their precise locations. An estimate 
made by the vice president of the Sunday Creek Company, 
of its unmined coal acreage on December 81, 1910, showed 
that there were 42,710 acres in Athens, Ferry, and Hocking 
Counties of Ohio and 83,000 in Kanawha and Fayette Coun- 
ties of West Virginia. But in July, 1905, the Sunday 
[804] Creek Company (not the Sunday Creek Coal C<Hn- 
pany, another subsidiary company of the Hocking Valley) 
was organized under the laws of New Jersey with an 
authorized capital stock of $4,000,000 for the purpose of 
^gaging in business in the State of Ohio and owning and 
developing lands containing coal and other minerals. It 
is averred in the bill that the Sunday Creek Company con- 
trols more than 100,000 acres of land, including about 50 
mines and about 350 coke ovens, and owns the beneficial 
certificates of the Continental Coal Company and the Ka- 
nawha & Hocking Coal & Coke Company; and these aver- 
ments are admitted in the answer of the Sunday Creek. 
Company, as also in the joint answer of the Hocking 
Valley and the Chesapeake & Ohio, and the coal property 
held by the Sunday Creek Company seems to comprise all 
the coal properties so accumulated as before diown. At 
the time of the incorporation of the Sunday Creek Com- 
pany the Hocking Valley exchanged $3,236,300 par value 
of the stock it held in the Sunday Creek Coal Company 
for the same amount of stock of the Sunday Ckeek Com- 
pany; and the Toledo & Ohio Central exchanged 2,037 
sfiares of the preferred and 8,100 shares of the comimm 
8todk;^^lmld in the Sunday Creek Coal Compuiy lor a 
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liltB ftmoMt of the 8^ of the Sunday Gfeek Company, 
ihitts tlm Hocking Valley and the Toledo & Ohio Centcal, 
in &e proportions mentioned, acquired $3,750,000 par value 
of the total of $4,000,000 par value of the capital stock of 
the Sunday Greek Company ; and on April 23, 1006, 2,488 
shares were ordered to be issued in a single certificate in 
the name of the Central Trust Company of New York, to 
the end that they would not be issued except with its ap- 
proval, the remaining 12 shares having apparently been 
issued as qualifying shares for directors. 

The Trunk Lines' Purchase of a Majority of the Hockmg 
YoUey Capital Stock . — Prior to the merger so made of the 
coal interests of the Hocking Valley, to wit, June 29, 1903, 
five of the trunk line railroads, viz.. Lake Shore & Michigan 
Southern Railway Company, Erie Railroad Company, Balti- 
more & Ohio Railroad Company, Chesapeake & Ohio Rail- 
way Company, and the Pittsburgh, Cincinnati, Chicago 
& St. Louis Railway Company, entered into an agreement 
with J. P. Morgan & Co. to purchase from that company 
69,242 shares of common capital stock of the Hocking Val- 
ley at a price and upon terms specified; Morgan & Co. 
having “ arranged to borrow the moneys forthwith to make 
payment for said shares to the depositors under a syndi- 
cate agreement dated December 4, 1902.” Morgan & Co. 
wore to carry the loan for the benefit of the purchasing 
companies for three years; and such purchase was com- 
pleted. The aggregate purchase price was $7,270,410, and 
each of the purchasing companies obtained one-sixth interest 
in the shares so purchased, except the Pittsburgh, Cincinnati, 
Chicago & St. Louis, which acquired two-sixths. As 
indicative of the effect of this upon the policy of the Hock- 
ing Valley, it is sufficient to state that an advisory committee 
(composed of representatives of the trunk lines) and the 
premdent of the Hocking Valley had frequent conferences 
relative to the financial affairs of the Hocking Valley and 
the coal companies in which it was interested, and the intro- 
duction or not of track connections between the lines [306 J of 
the Hocking Valley system and the independent coal mining 
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■■tigpMiiiti^ and the like. Amoiig tlw'tesallte'of 
eaods Were the incorporation of the Sunday Creek ComiilAy 
'•fte the purpose of handling the coal interests of the Hock- 
' ing Valley, as before pointed out, and maintaining an oper- 
ating syist^ that was satisfactory to the trunk lines. One 
of the features of this operating system was to restrict rail 
connections with coal mines to such as were already in oper- 
ation, and to refuse and by litigation to contest applications 
for rail connections with new mines. These conditions were 
in practical effect continued .until the agreement of March, 
1910. 

Shares of capUcH stock in the Sunday Creek Compam/y 
placed in names of trustees, — It should be stated here that, 
when the Sunday Creek Company was organized, the 5,187 
shares of stock in that company, which belonged to the To- 
ledo A Ohio Central, were issued in one certificate in the 
name of John H. Doyle, as trustee, who indorsed the certifi- 
cate in blank and delivered it to the vice president and gen- 
eral manager of the Toledo & Ohio Central; and, further, 
in April, 1908, just before the Commodities Clause of the 
Hepburn Act was to take effect, it is testified that such stock 
was sold to him to be held as trustee for the stockholders of 
the Toledo A Ohio Central, in whose names its stock might 
from time to time be registered on the books of the company, 
and to whom any dividends should be paid. This arrange- 
ment was effected ^roiigh the redelivery of the old stock 
certificate to the trustee, from which he at the time erased 
his original indorsement, and a contract executed by him and 
the Toledo A Ohio Central bearing date April 30, 1908 ; and 
this certificate and contract are still in his possession. After 
the date of this contract the trustee on two or three occa- 
sions issued a proxy to the president of the Sunday Creek 
Company, at his request, to vote the stock at annual meet- 
ings; but the trustee has not received any request or any sug- 
gestion from the Toledo A Ohio Central, or the officers of 
any (^er railro^ company, with respect to the giving of 
/pmndes or the voting of the stodc. On April 30, 1908,. an- 
contract, similar to the one so made betwemi^ Jlihn 
H. Doyle and the Toledo A Ohio Central, was entm’ed into 
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Hookiiiig YaUecr riu) the (^t?iil Trust . Own- 
ptuiy of ^Uw York, rei^>ecting the shares of the Hocking 
Yalley in ^ Sunday Creek Company. After reciting that 
ihe Hocking Valley is the owner of 82^75 shares of the Sun* 
dsy Creek Company (also, among other things, that all these 
siutres with others were pledged through a trustee as col- 
lateral security for the bonds issued under the first consoli- 
dated mortgage of the Hocking Valley and the Buckeye 
Coal & Bailway Company, and in view of the penalties 
imposed for violation of the Hepburn Act (act June 29, 
1906, c. 8591, 34 Stat. 584 [U. S. Comp. St. Supp. 1911, p. 
1288]) and of a desire to obey the law if constitutional, and 
at the same time to preserve to the owners of the capital 
stock of the railway the equity in such coal properties, 
which could not be disposed of by reason of such pledge), 
it was agreed that the railway company had sold and as- 
signed to the trustee all its interest in such shares of stock, 
subject to the lien of the mortgage and the rights of the 
boldholders thereunder, in trust, for the proportimiate bene- 
fit of the holders [306J of record of the stock of the Hock- 
ing Valley and for any distribution of its assets; that the 
trustee should have the right to vote the shares of stock at 
all meetings of stockholders of the company, to collect divi- 
dends, and (if the Hocking Valley is not in default under 
its mortgage) to distribute them among the holders of the 
stock. The only other provisions of the contract so made 
with John H. Doyle and the Central Trust Company that 
need be noticed are set out in the margin.* 


* “ la the event, however, that the said Supreme Court shall decide 
said Commodity Clanse of said Hepburn Act constitutional, then said 
trustee shall dispose of the equity In said coal stocks sold and as- 
slsbed to It In trust for the purposes of this agreement (subject, 
however, to the Hen of the first consolidated mortgage, and tts rights 
as pledgee trustee thereunder), when and as directed In writing by 
the persons, firms, or corporations holding and owning of record a 
majorl^ in amount of the stock of the Railway Company as herein- 
after provided, and when such sale or distribution is made by the 
trustee hereunder, and the entire proceeds, whether of stocks, bonds, 
ihohsys, or other secnritles, shall have been actually paid to and re- 
ceived by the said trustee, then the said trustee shall distribute, less 
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former bad bean done' idtb' tlii stock of ^tilie 
3tin<biy Ci%ek Oompany, and no sale or other diaporition ol 
’^ OOal properties has been made in pursuance of th^ 
^ttsts or otherwise.' The railroad control of the coal intOT' 
eats remained practically the same, at least until the date 
Of the March agreement, as it was before. 

Odnehuion reapectin^ situation prior to March Ogrw- 
o/ iPf ^.^We are bound to hold that the situation 
describe was indefensible under the Anti-Trust Act; in- 
deed, no attempt has been made here to justify it. It is 
quite plain that by the reorganization commenced in 1899 
and the course pursued thereafter until the trunk lines 
obtained their interests in the Hocking Valley the purpose 
was to unite and hold the four railroads,* and their several 
coal interests under a single controlling power; and we are 
satisfied from the evidence that this design was consum- 
mated at the instance of such companies, and finally ren- 
dered more secure through the interests and indirect control 
of the trunk lines- One of the reasons offered to induce 
and defend the reorganization was the existence of ^ undue 
and bitter competition.” After stating that the principal 
business of the. Columbus, Hocking Valley & Toledo (the 
predecessor of the Hocking Valley) was the transportation 
of bituminous coal from mines on adjacent property, it was 
declared that the business was strictly and intensely com- 
petitive, 1807] and that the field in Ohio was covered by 
seven railroad lines l(including in their number the lines 


Its proper charges and expenses, all snch proceeds in kind received 
from the disposition of said stocks, among such persons, firms, and 
corporations, their successors and .assigns, as shall be stockholders of 
record of the Railway Company on the first day of the months in 
which said proceeds and all of them shall have been finally received, 
pro rota In proportion to their said record holdings of stock of the 
RailwiV Company. Any such sale or disposition, however, it is un- 
derstood shall be made subject to the lien of the first consolidated 
mortgage thereon and to all the terms and omdltlons of the said 
nwrtgage, and only in the event that said Railway Comimny is not 
in default of any requirement of said mortgage.” 

Columbus, Homing Valley & Toledo, the Toledo k Ol^o 
0anib^!,toe Columbus, Sandusky k Hocking, and the Kanawha A 
HiddiinlBCailway Omnpanlee. 
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ud -the Columbus, Sandusky A Hooking, the predecessor 
of 4lie Zanesville A Western), and that of these seven lines 
three operated in one district and the other four lines in 
a- field lying east of that district. The- three lines so alluded 
to could have been no others than the exclusively Ohio lines 
now in question. It was further declared that, in addition 
to the competition above indicated, the situation was com- 
plicated by tile fact that of late years the West Virginia 
coals were rapidly supplanting the Ohio coals in the market^! 
reached by the latter. And, in short, the evidence fairly 
shows that the union of interests so induced was carefully 
developed, and that its inevitable tendency and effect were 
to combine and monopolize the stocks and interests of these 
railroad companies and coal companies, and so to stifle 
competition in restraint of trade among the States within 
the settled meaning of the Anti-Trust Act. 

[8, 4] The conditiona created hy a/nd maintained amce 
the March agreemmt. — ^Has the situation described been so 
changed by or under the agreement of March 12, 1910, as to 
entitle defendants as they claim to a dismissal of the bill? 
They forcibly urge that what was done prior to the March 
agreement has nothing to do with what has been done since. 
Objections were continuously made to the introduction of 
evidence tending to show conditions existing before the 
agreement. Complainant insists that what followed the ex- 
ecution of the March agreement was but a continuation of 
what preceded it. The fact that we have considered the 
evidence shows, of course, that we regard it as admissible. 
It can not escape notice that some of the defendants were 
parties to such earlier transactions, and that other acquiesced 
in and adopted such transactions before the March agree- 
ment was made. Lincoln v. ClafAn^ 74 U. S. (7 Wall.) 182, 
188, 19 L. Ed. 106; United States v. Standard Oil Co. (C. 
C.) 152 Fed. 290, 294, per Sanborn, circuit judge, and Cir- 
cuit Judges Van Devanter, Hook, and Adams concurring. 
The acts and transactions of the first period therefore ought 
.to aid in some measure to elucidate the intent and effect of 
the March agreement, and of the acts and transactions of 
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(oiieyiig period. Standard OU Gih t. V S^Mi 

XJ. S. 1, 76, 81 Sup. Ct 602, 66 L. Ed. 619, 84 L. R. A, (K, S.) 

. 834, Aim. Ca& 1912D, 784; Darwt Cole Tramp. Co. v. WhUe 
Star Line, 186 Fed. 66, 108 C. G. A. 166 (C. C. A. 6th Or.) ; 
‘U. S. Y. E. I. Du Pont Do Nemoun Co. (C. C.) 188 Fed. 
128,134. 

[6] The March Agreement. — ^The agreement was signed 
by the Lake Shore and the Chesapeake A Ohio, and, so far 
as now material, in substance provided that the Lake Shore 
would purchase from the Hocking Vallqr the bond it held of 
the Middle States Construction Company, which, as stated, 
was exchangeable for the entire capital stock of the Toledo 
A Ohio Central (such stock to carry with it, for the boiefit 
of the Toledo A Ohio Central, tiie owneiriiip of 45,100 
shares of stock in the Kanawha A Michigan, 5,187 shares of 
stock in the Sunday Creek Company, and the entire capital 
stock in and all the bonds of the [3^] Zanesville A West- 
ern) at an aggregate purchase price of $10,197,874.67 ; and 
would make provision for loaning to the Sunday Creek 
Company as needed and on its notes $1,143,110.50. Such pur- 
chase to be coupled with an agreement that a contract 'for 
26 years would be made and should provide that the line of 
the Hocking Valley and the line of the western division of 
the Toledo A Ohio Central, between their terminals at Toledo 
and their connections with the Kanawha A Michigan at 
Chauncey, might (forest alone of maintenance and operat- 
ing expenses according to joint usage) be used at the option 
of either for the movement of its through freight trains; 
that an additional agreement should be made to protect the 
Toledo A Ohio Central and the Hocking Valley imder their 
previous guaranty of bonds of coal companies, and given 
(as before stated) under an agreement for an equal division 
of the coal traffic derived from the properties of such coal 
companies; that an arrangement for distribution of the busi- 
ness, so far as could legally be made, riiould be effected to 
protect the interests of the Toledo A CNuo Central and the 
Hoiking Valley reflecting their guarai^ of surii coal 
IxmdA Upon making such purdiase, the Lake Sh<w was to 
sell to the Chesapeake A Ohio* 22,650 shares of the Kanawha 



<i| HidiigW $}vtt9l|,600 «nd 11,640 sluuriw of 
/ VijiSiey for $1,384,800 (which latter etoefc seema to have bcoi 
tiw on^sixth interest that the Lake Sh<»e acquired at the 
time of the purchase made by the trunk lines). StUl an- 
other contract was to be made ‘‘for trusteeing or otherwise 
jointly handling ” the 46,100 shares (a majority of the stock 
and called the “controlling interest then to be owned by 
the two companies ”) in the Kanawha & Michigan. In case 
the stock was so placed in trust, provision was to be made for 
such trackage agreements with the Kanawha & Michigan as 
would protect the purchasing companies against loss of con- 
trol of the property. Privilege was to be given to make cer- 
tain connections between the Kanawha & Michigan Railway 
with the Virginian Railway or with the Lake Shore or 
Chesapeake & Ohio, the intent being that the lines of the 
Kanawha & Michigan could be used to the fullest extent by 
either of the purchasing companies in building up its inter- 
est either in local territory on the Kanawha & Michigan or 
in making through routes and connections beyond it, pro- 
tecting, however, all the stockholders of that company. Pro- 
vision was also made for acquiring all or part of the out- 
standing stock of the Kanawha & Michigan ; for having the 
Kanawha & Michigan purchase the securities of the Pomeroy 
Belt Railway Company and indemnifying the Hocking Val- 
ley against liability assumed by it in the purchase thereof 
end granting to it a trackage right over such belt road, etc., 
for securing to the Hocking Valley trackage between Athens 
and Hobscm over the Kanawha & Michigan for Hocking 
Valley through business from or to its line between Galli- 
polis and Pomeroy. The whole agreement was made sub- 
ject to a condition that the other roads embraced in the 
trunk line purchase, before pointed out, should sell their 
holdings in the stock of the Hocking Valley to the Chesa- 
peake & Ohio. 

The Chesapeake & Ohio thereupon acquired the holdings 
of the other trunk lines of Hocking Valley stock, which, 
with the one-sixth it had [809] previbhisiy obtained through . 
the trunk lines syndicate purchase and the one-sixth derived 
under the March agreement, gave to the Chesapeake & Ohio 



. Opiillbii of tlto' OMhfL 

di enich sto<&< istwk' oi'ilte 

: Hodki^. Valley 'WAs TCtired4ii Apri^^ 191(1, leaving ll^OdO 
dtaiesi of comnKm, of which the Chesapeake A Ohio now 
owuM ! (through increase of its holdings) 88,858 shares, and 
; that company and the Lake Shore now each own 40^1 
shares of the stock of the Kanawha & Michigan (being 80,- 
542 of a total capital of 90,000 shares). The result is that, 
instead of five trunk lines holding as formerly, only two, to 
wit, the Lake Shore and the Chesapeake & Ohio, now hold 
tile controlling power, it is true through independent owner- 
ships, in the Hocking Valley, the Toledo & Ohio Central, 
the Kanawha & Michigan, the Zanesville & Western, and 
also (subject to the trusts and pledge before stated) the 
Sunday Creek Cknnpany. Their interests in the Sunday 
Creek Company cover its entire outstanding capital stock 
(included in this are the 12 qualifying shares belonging to 
(he Hocking Valley).* 

Now it is to be observed of the March agreement that its 
avowed purpose was not to avoid violation of any Federal 
act, but to comply with the decree of the Ohio Circuit Court 
in the quo warranto case. Such a purpose might, it is true, 
be entirely consistent with the Federal Anti-Trust Act; but 
whether this was so here must be tested by the intent to be 
inferred both from the agreement and the extent and nature 
of the control thereby secured over the railroads and the 
coal traffic and other commerce dependent on them (United 
States V. St. Louis TemUmal^ 224 U. S. 394, 395, 32 Sup. Ct. 
507, 56 L. Ed. 810) ; and such intent and control may, we 
thinly, be further ascertained from comparison of important 
features of the situation existing before the agreement with 
some, of those found in the situation created under it. In 
applying these tests, it should be stated in the outset that 
the Government has failed in several respects to sustain the 
averment that there has been since the agreement a con- 
tinuation of the same conditions as those existing before. 
Admittedly a change in the ownership of the stocks and 
brads of the railroads has been made under the agreement, 

'*0diiiiiare bolding aboWn by SUpolatlon (Bee. 672 ), wltb bt^ng 
sUted m Diblbit E>, to bill. 
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as iMfoM pointed out; and it must be conceded under tbe 
evidence adduced that the independent coal operators iii 
the coal fields in question have received greater concern and 
accommodations at the hands of the railroads since the 
agreement than they were given before. But we are con- 
vinced that the changes so wrought in ownership of stocks 
have resulted in a concert of action and control of the rail- 
roads and coal interests secured by the agreement, which is 
inconsistent with the rule requiring freedom of competition 
in commerce among the States; and that rule is too firmly 
established to be shaken by argument against the beneficial 
results ascribed to it. United States v. Union Pacific R. R. 
Co,, 226 U. S. 61, 87, 88, 33 Sup. Ct. 63, 57 L. Ed. 124; 
United States v. St. Louis Terminal, supra, 224 U. S. 401, 
32 Sup. Ct. 507, 56 L. Ed. 810; Loewe v. Lawlor, 208 U. S. 
274, 293, 28 Sup. Ct. 301, 62 L. Ed. 488, 13 Ann. Cas. 815; 
Northern Se\9iii\curities Go. v. United States, 193 U. S. 
331, 882, 24 Sup. Ct. 436, 48 L. Ed. 679; Pearsall v. Great 
Northern RaUmay, 161 U. S. 646, 676, 16 Sup. Ct. 706, 40 
L. Ed. 838; United States v. E. G. Knight Co., 166 U. S. 
1, 16, 15 Sup. Ct. 249, 39 L. Ed. 326 ; Chesapeake <& O. Fuel 
Co. V. United States, 115 Fed. 619, 620, 63 C. C. A. 256 (C. 
C. A. 6th Cir.) ; United States v. Standard OU Co. (C. C.) 
173 Fed. 177, 188 (C. C. A. 8th Cir.). 

Evidence was adduced to show that, owing to litigation 
and other causes, some of the })rovisions of the March 
agreement have not been carried out; and some of the 
evidence tends to show that, if all its provisions had been 
carried into effect, it would have resulted beneficially to 
the volume of traffic and those interested in it along the 
lines of the roads in question. This does not indicate a 
purpose not to carry out the March agreement ultimately; 
but it does show that a virtual consolidation of all these 
naturally competing roads (coupled with the division of 
the coal traffic provided for), so far as concerns the through 
traffic in coal to the lakes, is necessary to accomplish the 
result stated, althougl) it does not purport to show how 
long such increase in volume would last. It is contended 
by learned counsel, however, that all the provisions of the 
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ynlid and enfcmsMble, ibo long ^ knife a#;^ 
thi Inlerested stockholders themselTes are satisfied 
its {tetfomiance. 

Moreover, evidence was offered to show (fiat the Ohio 
roads are controlled and operated independently of one. 
another and of either the Lake Shore or the Chesapeake 
A Ohio or both; and similarly as respects the Sunday 
Creek Cmnpany, and all these roads either collectively or 
separatdy. It is true that the officers of the railroads and 
the railroad offices are distinct, and this is true of the 
Sunday Creek Company; also that the managerial officers 
of these subordinate companies have been instructed to 
exercise their own judgment respecting the interests they 
rq>resent, and yet the natural and probable effect of all 
this needs but little consecutive thought. Such officials 
are at last dependent for their positions upon the will of 
the two trunk line companies controlling the stock; and 
it is vain to say that such officers do not become sensitive 
to the interests and policies of the real masters of the situa- 
tion. Illustrations of this, as also of the effect of the new 
regime upon interstate commerce and trade, are contained 
in the evidence relating to both the coal and railroad prop- 
erties. We have seen that the Sunday Creek Company 
still holds the same title to the coal properties that it held 
before the execution of the agreement of March, 1910; 
and that the Chesapeake & Ohio and the Lake Shore to- 
gether have been brought into the same relation to the entire 
capital stock of this coal company that the Hocking Valley 
alone previously bore to it.* In the March agreement no 
allusion was made to the trust agreements under which the 
stock of the Sunday Creek Company was on [811] April 
80, 1908, placed in the names of trustees. The shares placed 
(rather continued) in the name of John H. Doyle, as 
(arustee, were in the March agreement treated as the prop- 

^ It should be stated that as early as June, 1906, provision was 
lUade by the Sunday Creek Company for purchasing certain trust 
ci^fleates representing the ben^clal Interests In the stock of ttnU 
odier two coal companies vdilch are parttes to this cause, and thU 
arrangement seems to have been carried ont. 
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^licy comseniifig the eoal handled by the Sunday Creek 
Company that prevailed before ihe March agreement has 
baeh pursued since. This has resulted in\.the continuance 
of an equal division substantially of the coal traffic origi- 
nating on the Kanawha & Michigan between the Hocking 
Valley and the Toledo & Ohio Central. All the coal car- 
ried in Kanawha & Michigan e(]uipinent is so divided. 
While the coal that is carried in (he equipment furnished 
by the other two companies, respectively, is divided accord- 
ing to such equipment, yet it would seem from the cor- 
respondence and testimony that the desire and effort are 
to equalize either the cars received or the advantages and 
consequent profit of transportation, say, as between coal and 
coke, since coke appears to yield more freight revenue to 
the carrier than coal. Further, some of the evidence (con- 
cerning at least the conduct of the Lake Shore) discloses 
an apparently asserted right to demand, rather than a de- 
sign simply to persuade, the allowance of such divisitm; 
and seemingly the officers of the Kanawha & Michigan are 
disposed to yield it in the same spirit. This augments the 
similarity in purpose between the division now made of 
the coal traffic and the division that was admittedly made 
prior to the March agreement in obedience to contract. 

We do not overlook the testimony to the effect that this 
additional agreement has not been executed; but it is not 
perceivable how the companies can in substance do the same 
thing that the agreement provided for, and escape its ef- 
fect on the ground either that it has not been reduced to 
writing and signed, or that such a division is fair. In short, 
our interpretation of the evidence is that this division of 
traffic is not due alone to a desire to be fair to connecting 
companies, but that it is actuated also by a purpose prac- 
tically to carry out the provision of the March agreement 
in this behalf, and so protect the Toledo & Ohio Central 
and the Hocking Valley as joint guarantors “ on the bunds 
of certain coal companies for equal division of the coal from 
these coal properties.” Such a provision or practice is in- 
consistent with the statutory right accorded to shippers 
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epoe IplO, say , along tine Kimawha A 
&e bpeifit-of competitive through rates by routuig their own 
tm^ffie by way of either the Hocking Valley or Toledo lb 
Ohio Central, acrording as they might be able through per> 
feotly legitimate means to induce the one or the other co% 

- pany to^ file and publish lower rates. See amendment tn 
section 15 of Interstate Commerce Act (act Feb. 4, 1887, c. 
104, 24 Stat. 384 [U. S. Comp. St. 1901, p. 3165]), passed 
June 18, 1910, c. 309, § 12, 36 U. S. Stat. L. 552 (U. S. 
Comp. St. Supp. 1911, p. 1301), striking from amended 
section 15, act June 29, 1906, c. 3591, § 4, 34 Stat. L. 590 
(U. S^ Comp. St. Supp. 1911, p. 1301), the limitation: 

Provided no reasonable or satisfactory through route ex- 
ists.” That it would be entirely practicable for shippers 
of coal to secure, with respect to through traffic, a substan- 
tial competition with the Hocking Valley and the Toledo 
& Ohio Central, but for the joint ownership and control 
1.812] of the Kanawha & Michigan, seems to us obvious. 
The president of the Kanawha & Michigan, and its general 
freight agent, testified, in substance, that they had made no 
effort to secure from the Hocking Valley or the Toledo & 
Ohio Central in- favor of their own company a greater divi- 
sion of the freight rate charged for through traffic; in other 
words, the motive is lacking to bring about real competition 
between these parallel roads. Kor does it appear that the 
officers of either the Hocking Valley or the Toledo & Ohio 
Central have done anything respecting a greater or less 
division of the freight rate charged for through traffic. And 
we do not discover that the officers of the Sunday Creek 
Company have ever sought to induce any of these railroads 
to file or publish lower freight rates; and the president of 
the company (who has filled the office since June, 1910) 
testified: 

"We do not do any routing * • • unless it Is where coal must 
be delivered on one road or the other.” 

I^irther similarity between the course pursued before- 
tl^'^iiarch agreement and since is to be found in the " oper^ 
proposition ” as it is characterized in the evidehi^, 
#££cli^ ^ practically makes each road (the Hocking Valley 



v'' 

Q^tllkni pt tli* 0 

an^ Toledo a do!ible.,ti?nqk failr^^ 

^he airrangeDa^coit/astBof moving the north>bound 
ireight traioa of the Toli^o & Ohio Central over the Hock- 
ing Yt^Uey Bailroad from Hobson to Fostoria) and of re- 
tumng the south-bound freight traina of the Hocking Val- 
ley over the western division of the Toledo & Ohio Central 
A^m Hickox to Columbus; and this is a continuation of the 
same reciprocal use that was commenced in 1901. Stress 
is laid both in the evidence and argument upon the economy 
of this interchange of facilities, since it secures easier grades 
over the Hocking Valley, as compared with those of the Toledo 
& Ohio Central, and avoids the necessity of building double 
tracks and of operating opposing trains over single track 
roads with the usual sidings. These advantages may be 
conceded from an operating point of view; yet the logic 
of it all would in the end destroy competition between paral- 
lel roads generally. The reciprocal use in this instance de- 
veloped only with the non-competitive period of these rail- 
roads. It is not meant by this that there may not be 
circumstances under which reciprocal trackage arrange- 
ments may to a certain extent be lawfully entered into and 
carried out. Nor is it meant that this trackage arrange- 
ment, standing alone disassociated from the joint ownership 
and control of the Kanawha & Michigan, would violate the 
Federal Anti-Trust Act. What is meant is that this track- 
age arrangement, considered in connection with the other 
facts pointed out, tends to disclose a unity of purpose and 
concert of action on the part of the companies involved to 
m aintain conditions that are inimical to effective competi- 
tion. Testimony was offered to show that giving to the 
Chesapeake & Ohio and the Lake Shore equal interests in 
the Kanawha & Michigan and adding the advantages of 
this reciprocal use of tracks, operate to stimulate rather to 
petard the transportation of coal, and in fact have resulted 
iit substantial increase in volume of traffic; and further, 
that, if these arrangements were broken up, the traffic in West 
Virginia coal would be monopolized by the Kanawha A 
Mirhigiin and the Tole 1 318 1 do & Ohio Central. This loses 
Hight of thft natoral development of the coal fields -tribu- 
95825*— vw 6— 17 18 



IlSi-: ■ "'-I' 

O^liKtoli <^ tbe Obniit 

Kttaftirlui A Midiigifi, ichidi ^otdd Q<$cttF uiider 
oonditioiii. It aIm evades the ebviotis ' qiMS^oh 
whethw, if the Kanawha A Michigan wwe e^hed and eper- 
independently of both the Hocking Valley and Tole^ 
A Ohio Centoal, and those roads were bvonght into competi* 
tion for the traffic originating on the Kanawha A Michigan, 
there would not be a still greater stimulus ^ven to interstate 
trade than has heretofore existed. There would, in that 
ey^t, be neither reason nor opportunity for a monopoly 
of such traffic by the Kanawha A Michigan and Toledo A 
Ohio Central. The conceded easier grades of the Hocking 
Valley furnish adequate answer to the suggestions of such 
a monopoly. Peanall v. Gfreat Northern Railway, 161 U. S. 
676, 16 Sup. Ct. 705, 40 L. Ed. 838 ; United States v. Union 
Pacif,c R. R. Go., supra. 

Insistence is made that a number of the things complained 
of were in and of themselves lawful, and so, in effect we 
take it, their union or joint use could not become unlawful. 
For instance, it is urged that it would have been well within 
the power of the Lake Shore to purchase the entire stock of 
the Toledo A Ohio Central and the Kanawha A Michigan, 
because the Kanawha A Michigan is a continuation of the 
Toledo A Ohio Central. Likewise it is insisted in respect of 
the Chesapeake A Ohio that it possessed charter power to 
purchase the stock of the Hocking Valley, and that it was 
both its purpose and right to secure control of a railroad 
leading directly to the. lake ports. Let these claims be crni- 
ceded for sake of discussion; still, does it follow that the 
Lake Shore and the Chesapeake A Ohio Could lawfully be- 
come joint and equal owners in the controlling portion of 
the stock in the Kanawha A Michigan? Could they at the 
Kame time add to this mutual control of that road the recip- 
rocal trackage arrangement respecting the other roads, and 
so virtually consolidate these railroads as respects the 
#ifough traffic in coal? These questions are stated, not 
merely with reference to the apparent violation invidved of 
die statutory policy Of Ohio respecting parallel and coin- 
pd^g railroads {State v. HocMng Valley, 12 Ohio CHf. Ct. 
jp d.J 66, 67, before cited), but particulariy with re^^pbot 
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>1 tiae «d|aci tlutc^^n^ jouit ovsenhip and tradkage airan|S»' 
loent BKitathave upon interstate conunerce. 1 %a polky of 
tba Unitod States and of Ohio, as expressed by legislation 
and judicial interpretation, is quite as distinctly opposed to 
any .oai<»> of ownership and arrangement invcdving the 
power to contr<d paralld railroads or the transportation of 
traffic that is tributary to and must pass over one or both of 
them, as it is to formal consolidation of such railroada 
Northern Securities ease, supra, 193 U. S. 362, 24 Sup. Ct. 
436, 48 L. Ed. 679; United States v. St. Louis Tertnmal, 
supra, 224 U. S. 395, 32 Sup. Ct. 507, 56 L. Ed. 810; United 
States V. Union Pacific R. R. Co., supra ; State v. Hooking 
VaUey, supra. We have seen that the Ohio Circuit Court 
ousted the Hocking Valley from the power of owning and 
holding shares of stock in the Kanawha & Midiigan. The 
Hocking Valley, it is true, does not now own stock in the 
Kanawha & Michigan ; but the Chesapeake & Ohio does, and 
it also owns the controlling interest in the Hocking Valley. 
[314] The Chesapeake & Ohio thus holds stock in two roads 
which are in substantial degree parallel and naturally com- 
peting. Can this result, or the results before pointed out 
as brought about since the March agreement was executed, 
be rightfully traceable to the charter powers of these two 
railroad companies, the one to reach the lake ports and the 
other the coal fields? 

Tt cannot be that those companies can justify their sepa- 
rate stock purchases of the control of these roads, and also 
escape responsibility for the inevitable tendency of the pres- 
ent conditions to stifle free competition simply on the theory 
that the companies holding the legal titles to the roads are 
alone responsible for this result; for that would be to over- 
look, not only the manifest unity of purpose of the Lake 
Shore and the Chesapeake & Ohio, but also and especially 
their acquiescence, not to say concurrence, in the acts of the 
subordinate companies. This cannot be avoided on the 
ground that corporate ownership of stock in railroad cor- 
porations created by a State is not interstate commerce (con- 
ti^red in the Northern Securities case) ; nor, in the present 
instance, by the fact that capital stock in two of the compet- 
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bdt^mticHi ; ' for th« ot^er ui&tters iniroiyed bi^- ^ 
like ibeBi, were not j^resent iii the Ki^bein 
cBiitiee case. To ignore rach mattete would be to fcir]iil& 
an easy method to frustrate the statutory inhibitions ha 
^estion. Indeed, if these two puitihasing oompanies are 
hot in effect equivalent to a committee to regulate rates, cer-^ 
tainly the subordinate railroad companies Under their con- 
trol are, within the meaning of the concurring opinion of 
the late Justice Brewer, in the Northern Securities case. 
When speaking of the single holding company in question 
there, the learned justice said (193 U. S. 862, 24 Sup. Ct. 
487, 48 L. Ed. 679) : 

“ In this case it was a mere instrumentality by which separate 
railroad properties were combined under one control. That comblna- 
tidu Is as direct a restraint of trade by destroying competition as the 
appointment of a committee to regulate rates.” ^ 

If the intention of placing the ownership of the stocks in 
question in the Lake Shore and the Chesapeake & Ohio can 
rightly inferred from what has actually been done since, 

the purpose to combine and by combination destroy com- 
prtition ” (Northern Securities case, 193 U. S., at page 362, 
24 Sup. Ct. 467, 48 L. Ed. 679) existed when the March 
agreement was executed, quite as certainly as such purpose 
was held to exist in that case before the organization of the 
corporation, the Securities Company.” The form given to 
a combination is of nq consequence. As the learned Chief 
Justice said in the Tobacco case, 221 U. S. 181, 81 Sup. Ct. 
648, 56 L. Ed. 663: 

“• * • It was pointed out (in the Standard Oil Case) that the 
generic designation of the first and second sections of the law, when 
together, embraced every conceivable act which could possibly 
come within the spirit or purpose of the prohibitions of the law, wite- 
ovt regard to the garb in which such acts were clothed.” 

It hardly need be said that the cases relied on by ike de- 
fspin, like Bigdote v. Ceiwmt Heda Mining Og^ 167 Fed. 
721, 728, 94 C. 1816 ] C. A. 13, dedded by the present Mr. 
JUi^ce. Lurton in this court, and by Judge Enappen in #e 
qqn^tl^w^ have no application. 
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. QOutra 10 to< be added tibe Appazent pttrpoee of the ladte 
Sboire ai^. tbe C^iesapeake & Ohio^ to retain their relations 
with the Sunday Creek, Company. The feature of the trust 
agreements of present importance is quoted in the margin 
of an earlier portion of this opinion. It provided that, in 
case the Supreme Court should hold the Commodities Clause 
constitutional, each trustee was to dispose of the equify in 
the railroad companies in the Sunday Creek stock, as di* 
rected by the holders of a majority of the capital stock of 
the Hocking Valley and the Toledo & Ohio Central respec- 
tively, and distribute the entire net sales proceeds among 
such holders. It need not be stated that the Commodities 
Clause, as construed hy the Supreme Court, has been held to 
be constitutional. United States v. Delaware <6 Hudson Co.^ 
213 U. S. 866, 29 Sup. Ct. 527, 53 L. Ed. 836; United States 
V. Lehigh VaUey R. R. Co., 220 U. S. 257, 31 Sup. Ct. 887, 
55 L. Ed. 458. The first of these cases was decided May 3, 
1909, about 10 months prior to the date of the March agree- 
ment, and considerably more than a year before the com- 
mencement of this suit. It is said that such sales cannot be 
enforced in this case, because of infirmities in the pleadings. 
If in the view we take of the evidence this objection can be 
regarded as material (Lochhart v. Leeds, 195 U. S. 427, 436, 
25 Sup. Ct. 76, 49 L. Ed. 263), we perceiA e no sufficient rea- 
son why at this stage of the case the objection cannot be met 
by amendment. Neale v. Neale, 76 U. S. (9 Wall.) 8, 9, 19 
L. Ed. 590; The Tremolo Patent, 90 U. S. (28 Wall.) 527, 
28 Lk Ed. 97. As respects the power of the court to require 
such sales and distributions to be made, we think it is clearly 
given by section 4 of the Anti-Trust Act (26 U. S. Stat. 209; 
Standard OU case, 221 U. S. 78, 31 Sup. Ct. 502, 55 L. Ed. 
619, 34 L. B. A. (N. S>) 834, Ann. Cas. 1912D, 734; Union 
Pomp} case, supra) ; and if the trustees or the absent stock- 
holders in the Hocking Valley are indispensable parties de- 
fendant, they may be brought in {Hoe v. Wilson, 76 U. S. 
[9 WaU.] 501, 504, 19 L. Ed. 762; Rogers v. Penobscot Min- 
ing ^'0^,154 Fed. 606, 616, 83 C. C. A. 880). It is to be ob- 
served. that. there is no Ohio legis^tion authorizing railroad 
eompanieg to. hold shares of stock in coal companies. The 
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CSi^t CVniit held in tli&'quo whin^id 
«itod that' the Hot^ng VeUey ires not a ** kindred " oor^ 
ra^n within the meaning of the statute empowering pri* 
rate eorpOTations to hold shares of stock **in other kindreil 
but not competing private corporations,’’ etc. Section 8A88, 
4 Ohio Gen. Code, 239; 12 Ohio Cir. Ct. K. (N. S.) 6^-68; 
If these companies are to be allowed potential control both 
of producing and transporting coals in 100,000 acres of coal 
lands, it is difficult to see why in spite of the Commodities 
Clause common carriers may not mbine t!.e benefits of 
transportation with the benefits arising from the control of 
any of the other necessaries of life, no matter in what quan- 
tities. Attorney General v. Great Northern By. Oo,^ 29 Law 
Journal (N. S. Equity) 798, 799; approved in Nevt> Haven 
R. R. V. Interstate Com. Com., 200 U. S. 893, 26 Sup. Ct. 
272, 50 L. Ed. 515. 

[816] The only remaining matter needing consideration 
is the testimony offered in open court tending to show that 
the grades of the southern division of the Hocking Valley 
are so difficult as to prevent successful movement over it 
of through coal trains; and, further, that by reason of 
the configuration of the territory adjacent to the Kanawha 
River there is no room for the construction of a track ad- 
ditional to that of the Kanawha & Michigan on the one 
side or to the tracks of the Chesapeake & Ohio on the 
other. y 

Decisions are cited to show that these physical conditions 
warrant alike disuse of the southern division for through 
coal service and the joint control acquired of the stock 
in the Kanawha & Michigan. Among these is United States 
y. Union Paeifie R. Co. (C. C.) 188 Fed. 102, reversed in 
part December 2, 1912 (226 U. S. 61, 88 Sup. Ct. 53, 57 
L. Ed. 124, before cited). We think the undisturbed por- 
tion of the decision below is distinguishable, and what is 
said in this behalf will serve to indicate our views con- 
cerning the other cases cited in connection with it. !%€ 
material points of distinction appear in certain facts: (#) 
Hie San Pedro line from Salt Lake to Los Angries was 
found to be practically a continuation of the Unkm Pacific 
or (its subsidiary company) the Oregon Short Line, and 
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not 4 natuni competitor of any (rthmr line in question; 
- (i) tlie physical obstacles encountered oa the San Pedro 
line find no analogy here, unless it be south of the Ohio 
Birer and adjacrat to the Kanawha & Michigan or a por- 
tion of the Chesapeake & Ohio, but it is not shown that 
connection between the Chesapeake & Ohio and the Hocking 
Valley is not otherwise reasonably available; (o) there was 
nothing in tihe Union Pacific case to correspond in any way 
with the combined coal interests here and the relations 
between them and the present railroad companies. In that 
case the failure to build two projected parallel lines of 
railway between Salt Lake City and Los Angeles was held 
not to be violative of the Anti-Trust Act; while here, with- 
out repeating what has been sa'.d before respecting the 
present railroads and coal properties, the resultant fact 
cannot be ignored that between Toledo and Kanauga, two 
actually existing parallel lines of railroad have practically 
been converted into one line so far as respects the through 
traffic in coal. The disuse of the southern division of the 
Hocking Valley is claimed to be justified in the face of 
several admitted facts. It was constructed as a substantial 
portion of the Hocking Valley system, and there is no 
showing that it was not projected by experienced railroad 
men. At the time the reorganization was commenced in 
1899, the railroad agencies concerned found that there had 
been undue and bitter competition in the coal traffic de- 
pendent upon the railroads operating in the Hocking field. 
The suppression of competition worked out through that 
reorganization was obviously calculated to engender neglect 
of either the Kanawha & Michigan north of the Ohio River 
or the southern division of the Hocking Valley as respects 
the movement of heavier trains. The railroad defendants 
here were participants in the policy that succeeded that 
plan of reorganization. And yet it is in effect insisted 
that the original plan and construction of the road, as 
wdl as its continued maintenance, [817] should be con- 
demned as part of a through line and its practical aban- 
donment for that purpose sanctioned by judicial decree. 

[6] There is a clear distinction between the power to 
grant relief respecting past failure to. construct one of two 
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paraM linas, as noctsumd in the Unisn Bad&» 
case' hlong the course of the San 'Pedro diTisioi^ and the 
power -to prevent the dimination of one of two pareliel 
roads: in actual existence and operation. After all, the diffi« 
eulty north of the Ohio Biver is due alone to difftoences 
in. grades, and it may be judicially noticed that grades may 
be changed. Delamn v. New York, N. H, db H. R. Cd. 
(Sup.), 187 N. Y. Supp. 207, 212. It hardly would be con- 
tended, even apart from express statutory inhibition, that 
such differences would warrant formal consolidation. It 
inay be said of this situation, as Mr. Justice Lurton said 
December 16, 1912, of a situation involved in the cases of 
the Beading Company concerning prices of coal at the sea- 
board, that “the situation is therefore one which invites 
concerted action and makes exceedingly easy the accomplish- 
ment of any purpose to dominate the supply and control 
the prices ” of coal at the lake ports and beyond. The para- 
mount evil here is the joint ownership of the Kanawha & 
Michigan, and, so long as that continues, effective competi- 
tion will we think remain impossible. Effective competition 
is not limited alone to a matter of freight rates. It em- 
braces a variety of other subjects, such as quality and 
promptness and sufficiency of service both as to equipment 
and roadbed, which are dependent above all upon separate 
and independent ownership or control alike of the com- 
peting roads and of the commerce under compulsion to use 
them. Surely the necessity to maintain such conditions as 
these is not affected, as claimed, by anything contained in 
the act to regulate commerce; for plainly that act was not 
intended to supplant either the settled rule respecting free- 
dom of competition or the purpose of the Anti-Trust Act 
to deal with corporate ownerships or agreements that con- 
Sdthte barriers to such competition. 

In the Northern Securities case, after declaring the com- 
prehensive character of the statute. Justice Harlan expressed 
the pievailing general rule, as we understand it, thus (198 
U. Si 382, 24 Sup. Ct. 454, 48 L. Ed. 679) : 

" llbat to vitiate a combination, sucb as the act of Oon^resf o^- 
diwui^ it need ndt be shown that the coinblnatton, ih .ht^ reenUB 
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«r iriil mnilt'ln'-i tbtaii «i9pi«wlon> «C' tn^ or /in • oMOptoto M>< 
. nopol^t hot lt;tn only ossontial to show tbat bj! Ito noooawry oporatkp 
It tends, te restrain Intaarstate or international trade or conferee or 
to create a monopoly In such trade or commerce ai^ te d^ 
priVe the public of the advantages that flow from free competition.” 

Are averments of the bill charging continnance in dif- 
ferent form of the combination begun in 1899, so far sup- 
ported by the proofs offered in that behalf as to justify the 
granting of relief touching the situation created by and 
under the March agreement? Comparison of that agree- 
ment and what has been done under it, with the first situa- 
tion, cannot we think fail to show material identity between 
the two periods in dispute. True, combination by the March 
agreement ISISJ or by anything done since then is denied 
by the answem, end testimony was introduced in support of 
the denial. We need not recapitulate either the terms of the 
agreement or the facts and conditions already stated. We 
cannot believe that the changes in ownership of stocks, in 
managerial officers and the like, have operated to relieve the 
railroads and coal interests in question from the influence in 
practical effect and consequence of a unified control. It 
cannot be that, in the absence of intent or design, substan- 
tially the same things of controlling importance could have 
been worked out during the later period that were before. 
It is not necessary that the proofs should show that precisely 
similar methods were adopted to bring about the continu- 
ance averred, or that all the parties theretofore engaged, 
like the withdrawing trunk lines, continued as actors. The 
results attained and continued through a unity of purpose 
and concert of action by those remaining in the combination 
at and after the date of the March agreement are the true 
tests of the trend of the evidence as an entirety. 

Upon the whole we conclude that the March agreement, 
a^d what hes been and is being done under it, operate un- 
reasonably to restrain and monopolize commerce among the 
States,.and consequently that complaint is entitled to relief; 
but the predse extent and nature of relief to be awarded 
cannQt at this stage be determined. The case has been tried 
bn tbe i^ue of continuance or not of the antecedent combi- 
nation uid restraint; and this has resulted in leaving the 
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(6 th« nature and octant of relief , if any, that he 

jg^ted. However, we now hold (1) that the equity of the 
Lake Shore and of the Chesapeake & Ohio in the capkal 
etock^ of the Sunday Creek Company shall be disposed 
of by absolute sale, and to this end the trustees in whose 
names such stock is held shall be made parties defend- 
ant to this suit (Bates Fed. Eq. Proc., § 639; Perrin, Adm^r, 
V. Lepper, [C. C.] 26 Fed. 545, 548 ; St. Louis, etc.. By. Co. v. 
Wilson, 114 U. S. 60, 62, 5 Sup. Ct. 738, 29 L. Ed. 66; Wood- 
ward V. MoConnaughey, 106 Fed. 758, 45 C. C. A. 602 [C. Q. 
A. 9th Cir.]) ; (2) that the joint ownership and control of 
the Kanawha & Michigan must be terminated. The ques- 
tions not decided and upon which leave will be given for 
further argument are (a) whether the holders of capital 
stock in the Hocking Valley, other than the Chesapeake & 
Ohio, are indispensable parties to the cause; (b) in what 
manner the termination of the joint ownership and control 
of the Kanawha & Michigan shall be effected; (c) whether 
in connection with the means adopted for the termination of 
such joint ownership and control of the Kanawha & Michi- 
gan the reciprocal trackage arrangement over the Hocking 
Valley and the Toledo & Ohio Central must be terminated; 
and (d) to what further extent and in what further respects, 
if any, relief shall be granted touching the control and oper- 
ation of the other rai^oads mentioned. 

Such further argument will be had at a date hereafter to 
be fixed between January 21st and 81st next. 


Knapfkn, Circuit judge, concurs. 

[819] Denison, Circuit Judge (concurring in part, dis- 
senting in part). 

I quite agree that the present ownership of the Sunday 
Greek stock by or for the railroads is unlawful and that 
the coal companies and the railroads should be separated. 
This conclusion must be tentative, until the other necessary 
parties can be heard, but it seems probable that all the 
facts have been developed. I would base this result dn 
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iheCSov^ C3fltii86 the He, '.am Aet end the *‘meee 
iiuiminentality theory of the Lehi^ case, 220 U. S. 257, 
81 Sup. Ct. 887, 55 L. Ed. 458, rather than upon the Sher- 
man Act; but the use of either basis brings the same result. 
Beyond the matter of the coal companies, and in the mere 
' present relation of the railroads to each other, I am unable 
to see any monopoly or restraint of commerce forbidden by 
the Anti-Trust Law. Some of the considerations compell- 
ing me to this opinion are these: 

1. It is true that the history of their former relations 
daring the 1900-1910 period must be studied for whatever 
bearing it may have on their present intent; but this study 
discloses to me not continuance but change, not identity 
but antithesis. The Hocking and the Cmtral * were par- 
allel roads with common termini and with other common 
points. They had competed bitterly for the Hocking coal 
district traffic to Columbus and to Toledo, as well as for all 
other traffic originating on their lines and destined to com- 
mon points. In 1900 the Hocking bought the Central, and 
from then until March, 1910, this naturally and theretofore 
actually competing line was owned by the Hocking. The 
Hocking dictated the policy of both. Both had the same 
directors and managing officers. The merger was com- 
plete. Competition was not restrained; it was eliminated. 
No more perfect union ' and joinder in operation, while 
saving the former corporate identity of each, could be stated. 
After March, 1910, these two roads continued physically 
as before; but neither the Hocking nor its dominating 
stockholder had any ownership of the Central or had any 
interest, direct or indirect, in such ownership; nor did the 
Central or its dominating stockholder have any ownership 
of or direct or indirect interest in the Hocking. No director 
or officer of one road was director or officer in the other, 

*I will refer to the Hocking Valley Railway Company as “the 
Cocking”; to the Toledo & Ohio Central and the Zanesville 4k 
Western Railroads as “the Central”; to the Kanawha 4k Michigan 
Railway Company as “ The Kanawha ” ; to the Lake Shore 4k MlChl- ' 
gan Southm’n Railway Company as “the Lake Shwe”; and to the 
Chesapeake & Ohio Railway Company as “ the Chesapeake 4k Ohio ” 
or " the C. 4k O." 
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twoained no ooimecting link (except thie oominon 
einittol of the Kanawha, hereafter discussed). 

. rfk Since Marchj 1910, there has been full and (xunplefe 
conipetition between these two ^ roads (save only for the 
Kanawha traffic). As to all the Hocking coal district traffic 
bound for Columbus or Toledo, and as to all other business 
originating on these roads, competition is unimpaired. So 
reads all the evidence; there is no proof to the contrary. 
The competitive conditions prevailing before the unlawful 
inerger of 1900 have been restored— excepting only that 
thi) .rate-cut[830]ting war then in progress has not been 
resumed. Both roads maintain their rates against sudden 
or secret cuts, as they are bound to do by both State and 
Federal law. To base the assumption that they are com- 
bining in restraint of trade solely upon their maintenance 
of the same rates between common points would, by the same 
token, convict every railroad in the United States which is 
obeying the law; yet such assumption is, to my mind, the 
(only basis for believing that such combination has existed 
since March, 1910 (still excluding from our thought and rea- 
soning the Kanawha traffic). 

3. The conclusion just stated — that there is no other basis 
for inferring a suppression of competition — ^is not affected 
by observing the joint trackage contract. It is true this con- 
tract was made during the period of undue intimacy, and 
probably it would not have been made between roads ac- 
tively competing as strangers to each other; but this does 
not determine its character or effect. In March, 1910, the 
two purchasers (the Chesapeake & Ohio and the Lake Shore) 
of these roads found this joint trackage contract in exist- 
ence. They saw that the entire physical and traffic situations 
on both roads were accommodated to this contract. They 
snw that it served, in large measure, as a substitute for 
double tracking each road; that it enabled each road to haul 
tapfe traffic and give better service and at a less cost, and so, 
presuniaMy, at a less rate, than either could otherwise have 
done, excq>t by expending vast amounts in double ti«ckih^ ; 
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tbat it wm an bperating arrangement having no oonnaetiim; 
whatever with competitive traffic seeking ; that of itself f ilt 
was (rf great and nndisputed benefit to both railroads and 
to the shipping public; and of ititolf did not and could not 
work any harm to any interest, public or private. Under 
^ese circumstances, the purchasers preserved and continued 
this public and private benefit, and I cannot see how such 
conduct has any bearing, even evidential, to convict them 
of suppressing competition in traffic getting. 

4. The conclusion that since March, 1910, competitimi in 
traffic originating on these lines has not been restrained is 
confirmed by the fact that there is no complaint by shippers 
of such traffic. Serious or long continued restraint of proper 
competition is a disease producing inevitable and well* 
known symptoms — discrimination, excessive rates, poor serv- 
ice, unfair practices, and the like. The relations now said 
to be unlawful had been in existence for a year when this 
bill was filed and for another year before the testimony was 
closed ; and we did not have pointed out to us in the argu- 
ment, nor have I seen in the record, any instance of any' com- 
plaint by any shipper or consignee on any of these subjects.’ 

[321J 5. If I am so far correct, there remains for con- 
sideration among the primary inquiries only the mattmr of 
joint control of the Kanawha by the other two roads; and 
the conblusion which we reach as to whether or not this 
joint ownership and control, as developed in this case, are 
violative of the law, must, I think, determine the whole case. 
I agree that the fact of the ownership of this stock by the 
Chesapeake & Ohio and the Lake Shore, instead of by the 
Hocking and the Central, is not of itself controlling. The 

’I do not overlook the broad complaint that the rates from the 
Hocking district were too large In proportion to the rates from the 
Kanawha district; but. In fact, all rates were fixed with relation th 
the Plttsburgh-Ashtabnla rate. This rate was not made by these 
defendants, but It was the “ keystone of the arch.” When the com- 
mission reduced this Pittsburgh rate from 88 to 78 cents, the Hodc- 
lag voluntarily reduced Its Hocklng-Toledo rate from 85 to 76 cents, 
and the TS-coat rate has been sustained by the commission. See . 
Interst Co. Oom’n R., opinion No. 1941, case No. 4274, New Pttti- 
Itwrgh OM Co. v. Booking Vatteg By, Oo., voL 24, p. 244. 
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' ptCMsdoR of Hm foRDer roadsi iMead of the latter^ in 
dild of tlw problem, can affect only the question of tlii» 
deninant intent in the whole transaction. The name in 
which they entered their Kanawha stodt purchases raeans- 
noting. I agree, also, that the entire arrangement of March, 
1910, was accompanied by, and in some degree depended 
upon, a dear understanding (and, therefore, an agreement) 
that the Kanawha should, so far as it could, divide its 
through north-bound traffic equally between the Hocking 
and the Central. This does not become less true because they 
never rented the contemplated written agreement, nor 
because thdr perfected understanding referred to a divi- 
sion that should be “ fair ” rather than to one that diould be 

equal.” Under the anticipated conduct of all parties— 
equal famishing of cars, etc. — ^no division which was not 
equal would be fair, and the two mean the same thing. 

6. We are brought, then, to the general question when and 
how far the purchase, by two parallel and competing roads, 
of a common connecting and continuing road, under an 
agn%ment to divide the through traffic derived therefrom, 
violates the law, and then to the specific question of appli- 
cation to the facts of this case. 

Purchase by one line of a connecting and continuing line 
has never been thought unlawful, although, if the pur- 
chasing line is one of two or more competing for the through 
traffic from the connecting line, such purchase, inevitably, 
strongly tends to de^oy existing competition.^ Such a 
}<riiit purchase by two competing lines has never been held 
ipso facto unlawful. Indeed, the Supreme Court has said 

*At one time the New York Central, the Erie, and the liehigh 
competed at Buffalo for the east-bound through traffic from the 
Lake Shore* and the Michigan Central, Grand Trunk, and the Lake 
IShoie competed for the west-bound through traffic from the New 
York Central. The purchase of the Lake Shore by the New York 
Central restricted, if It did not end, this competition, for. not until 
June, 1910, could Joint rates have been compelled, nor, if there liad 
been tiurough Joint rates, did the shipper, until that time, have tiie 
right ot selection. See 36 Stat at Large, 652, 653. Formerly, a 
tlirou^ Joint route could be compeUed only as there was no existing 
** practicable” through route. And see note 14 as to 'Joint tlurou|£h 
routes after June, 1010. 
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(1^ irlMl is ftrobitbly s Return, Stnthmt Poe. Co. t. Intoi^ 
Com. Com., SOO 17. S. 65^ 26 Sup. Gt 380, 60 L. Ed. 
'686) such competition is not the competition which an 
anidogous statute was intended to preserve. In March, 1910, 
the fii^ carrier had the right to select the continuing cur. 
rier. After June, 1910, this right belonged to the shipper, 
if he chose to exercise it; and it calls for a construction 
of the statute -which has not yet been given to say that an 
agreement between carriers as to how they will divide and 
carry this kind of traffic (a very differl322|ent thii^ from 
a pooling contract) or the carrying on of such division when 
this bill was filed is a monopolizing or restraint of trade 
or commerce contemplated by the act.* At the same time 
it is clear that competition between carriers for traffic from 
from one connecting line may affect the condition of the 
shipper upon the originating line, and I see no reason to 
doubt the proposition which, in this respect, must underlie 
the opinion of the court, viz, that the forbidden restraint 
may be found in this joint purchase of a common extension 
by two competing roads; but it seems clear that in a case oi 
this class the criterion must consist in the principle stated 
by Mr. Justice Lurton in the St. Louis Terminal case, 
221 U. S. 394, 32 Sup. Ct. 610, 66 L. Ed. 810: 

“Whether It (the transaction In question) Is a facility In aid of 
Interstate commerce or an unreasonable restraint forbidden by the 
act of Congress * * * will depend upon the Intent to be Inferred 
from the extent of the control thereby secured over the instrumen- 
talltles which such commerce is under compulsion to use, the method 
by Which such control has been brought about, and the manner la 
which that control has been exerted.” 

From this statement and from the very recent, familiar 
decidons of the Supreme Court, including the Union Pa- 
cific Merger case, supra, and the Reading case, 226 U. S. 
824, 88 Sup. Ct. 90, 67 L. Ed. 243, it seems accurate to say 
that whether the situation created in March, 1910, operated 
in aid of interstate commerce or in the forbidden, unreason- 

'Without doubt, two parallel roads might Join In building, from 
a conuBon taraiinus, and owning a new road connecting with and 
cmtlnulng both. Joining in buying an existing extension seems to 
stand, lo^cally, on the same ground, unless, as matter of fact, the 
purchase was with the dominant purpose of stivpius existing or nor- 
mal competition. 
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ablet r^nint ti^ereof wiU depend tt{><Hi: (l) t^ ej|D|eiitf|i| 
donuneroe restnuning pdw«r inherent tbe joint 
eliip of the Itiumwha ; (2) the charat^erizing intent and 
{iUy^ose of ‘this joint ownership to be inferred not onljc frjom 
the power secured, but from all the proohs; in other words, 
iih^er subh restraint of competition as was inherent in the 
joint ownership would amount to a primary, and therefore 
direct, restraint of trade, or would rather be incidental to 
ends primarily lawful; and (8) the amount of restraint, 
actual 03: potential, which did take place. 

7. If this joint ownership has tiie prohibited effect, it 
must be found (a) in competition as to divisions; (b) in 
competition as to rates ; or (e) in competition as to service. - 

(a) Clearly this joint ownership tends to prevent the 
Central and the Hocking from bidding up against each 
other in the divisions that they will offer to the Kanawha 
for this traffic, and so the other Kanawha stockholders might 
inake less money. This is not the kind of competition which 
tile statute desires to preserve. It serves no public interest. 
It tends, because of a disproportionate division to the initiat- 
ing carrier, to poor service by the continuing carrier and to 
indifference by both to the interests of the shipper. It has 
long been recognized as a traffic evil. On its elimination we 
cannot predicate guilt. 

(h) It is clear, too, that an agreement to divide traffic 
would, as a [823] general proposition, have some tendency 
to prevent competition in rates; that is, the Hocking would 
not be so likely to name its lowest rate from the Ohio to 
the lake as if it was not sure of half the traffic any way, and 
so the through rate from the Kanawha district to the lake 
might not fall to the point where it would be brought by full 
competition.^** This is, I think, as strongly as this feature 
can be stated. It is, of course, now perfectly well settled that 
free competition is the policy of the law, and it is none of 
our concern whether this is, as to railroads, the best eco* 
TOmic policy; but, when we are trying to decide whether we 

>»Xhe actual effect icf tbe (theocetleal) rate snstainliis lUtenMa- 
minimized by the fact that cool rates go by dlatrlcta aud 
a Id mm dlatrlct would affect all the oth^ ' (See t^ 2.1’ 
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PaalNoa, Oiamtibig; 

comjpelkd to fiad a dominating intent to xestrid; trade 
merely because one inducement to compete in rates is x»<- 
moyedi 'We eannot shut our eyes to the small part which rate 
competition now plays. These , contracting parties kneWy in 
1910, as we all now know perfectly wdl, that under the thor- 
ough and efficient administration of the Interstate Com* 
merce Law rate cutting, as a means of getting business, 
either from shippers or from connecting lines, has ceased. 
All rates, through as well as local, must be published, and 
cannot be cut until after 30 days’ notice. A published cut 
is reasonably sure to be met by all who are competing with- 
out a differential. No contract for traffic in consideration of 
a cut can be made, and, as cutting rates will not get business 
away from a competitor, rates are not voluntarily cut. I do 
not mean to say that this disappearance of rate cutting 
makes lawful a contract to maintain rates — not at all — but 
it does affect and minimize the evidential importance of a 
contract, removing one inducement to cut rates, when we are 
determining the character of the entire transaction of which 
that removal is only one element.*’ 

(e) Coming to competition in service, it is not to be 
denied that such a traffic-dividing agreement as here exists 
tends to discourage this kind of competition, and that there 
is here, in theory, some degree of restraint, more likely to 
have actual effect than is the restraint as to rates.** 

“In the same way, when some tendency to maintain high rates is 
only an Incident of the contract under attack, we may well remember 
that the shlpi^ers' meritorious grievance on this point is the mainte- 
nance of an unreasonable rate, and for that be has an effective 
remedy. 

** While each road is content with half the Kanawha traffic, and 
the Kanawha has the power to equalise, the agreement to divide 
tends to make both Ohio roads careless as to good sm;vlce. Now 
that the shipper has the absolute right of through routing, the 
Kanawha’s power to equalize rests solely on its relations to the 
Sunday Creek mines, which originate a considerable part of the 
tonnage, available as an equalizing medium, so that here, too, the 
Sunday Greek ownership is the real evil. With this removed, the 
agreement to divide the Kanawha traffic becomes comparatively 
ineffective, and the shippers’ right of through routing must bring 
the Iteli^t solicitors to them in competition. 

9B825*— voLfl-17-— 19 




W as to rates and serne«^ somsi Uft* 

pOdiinent to ideally free competition; Iwt that ideal >is 
rare, if it ekists at all. We must have a practical standitfd 
of comipariscm. That standard must be [8S4] the lawful 
situation which would exist, except for the agreement siud 
to be fOri>idden. This lawful situation is usually that whidi 
was displaced by the agreement under attack; but in this 
case the next earlier situation was itself unlawful, and to 
get on solid ground we must go back to 1899. The theo- 
retically perfect remedy would be to restore the condition 
ftTisting in 1899. The bill of complaint and the logic of 
the situation lead there and lead us nowhere else. When 
we get there, we find that the Central practically owned 
the Kanawha. For 10 years it had been the majority stock- 
holder, and it was in absolute cootrol. For the Kanawha 
trafiic, the Kanawha and the Central formed one through 
unitary line from the mines to the lake. The Hocking 
could not compete for part of the haul, and, so far as con- 
cerns any benefit to the Kanawha shippers, the Hocking 
might as well have been out of existence.** As compared 
with this situation, I cannot doubt that the present ar- 
rangement is an aid, not a restraint, to competition. 

This was in 1899. If we ought to look for a standard of 
comparison in 1910, that standard must be such other lawful 
arrangement as might naturally have resulted in the course 
of separating the two Ohio roads, if the contract for joint 
control of the Kanawha had not been made. This other 
arrangement would almost certainly have been the pur- 
chase of the Kanawha by or for either the Hocking or the 
Central exclusively in its own interest. The Kanawha had 
always been operated in connection with one or the other 
jr both of these roads. It had little reason for existence, 
except as an extension of one or both of these roads. Ex- 
^pt in cooperation with them, it could not get its coal to 
market. It is not impossible that a wholly independent pur- 
chaser for the Kanawha might have been found, but that 

was then (in 1899) no way of compelling the Kanawha to 
Hocking In a through route or Joint rate; nor was theiw. 
in 1910. (See note 14.) 


tiint) sbo^ purchaser trho did oc0<^ 

plan ta resell to one of the other through lines, and who 
would pay anything like the price which the road was 
worth to either one of the Ohio lines as an extension, is 
highly improbable. Suppose, then, that it had been pur- 
chased in 1910 by or for the Central (and the Governmrat 
concedes this would have been lawful), it follows that all 
the Kanawha traffic would have gone through Ohio over 
the Central so far as the Kanawha and the Central, acting 
directly or indirectly, could have brought about this re- 
sult. So long as a satisfactory through route was pro- 
vided by the Kanawha-Central line, the Kanawha could 
not have been compelled to establish a through route or 
rate by way of the Hocking, and the Hocking could not 
have competed at all.^^ Even if the Kanawha could have 
been compelled to establish [325] a through route and rate 
via the Hocking the same as via the Central, the Kanawha- 

In March) 1910, the commission could direct two roads to Join In 
a through rate and route only, “provided no reasonable or satis- 
factory through route exists.” 34 S. L. 590. It seems clear that 
the Kanawha-Central route would have been made and kept a 
“reasonable and satisfactory through route” so that the power to 
compel the Kanawha to join with the Hocking never would have 
arisen. In June, 1910, this proviso was cut out, but its place was 
taken by the provision (36 S. L. 552) ; “And in establishing such 
through route, the commission shall not require any company, with- 
out its consent, to embrace in such route substantially less than 
the entire length of its railroad and of any Intermediate railroad 
operated in conjunction and under a common management or con- 
trol therewith which lies between the termini of such proposed 
through route, unless to do so would make such through route un- 
reasonably long as compared with another practicable through route 
which could otherwise be established.” This is awkwardly expressed, 
because of the lack of definite antecedent for “to do so”; but it 
seems to mean that if the condition in 1899 was restored and if the 
Hocking demanded from the Kanawha a Joint through route, via 
either Athens or the river division, the Kanawha could not be re- 
quired to comply, because such route would embrace substantially 
less than the entire length of the Kanawha to Corning, and less 
th an the entire route between its termini, the Kanawha district 
and Toledo, over railroads “operated in conjunction and under 
a domroon management and control.” So the Hocking solicitors, in 
the Kanawha district, would have been helpless. 



@aitinii e(MUd htti^ lasde the pai^ of rate MiMli of 
Oiiio Biver 80 faii^^ aa»l tho paii noitb Oif t&e-iiv«r sd lo#^ 
th^ (be Hodting oould not meke a competing 10oal ii(te; 
0t, even if this trouble was overcome, (here would (^1 
remain the numerous practical obstacles whidi tine KanaUrha* 
Oentral management could oppose to a diversion of pa.rt 
of its through traffic. In any of these events, tine Eianawha 
tinippers would have no remedy from the law or from the 
ihiterstate Commerce Commission, excepting to compel a 
reasonable through rate; and that remedy has never been 
impaired. 

These considerations lead me directly to the cmiclumon 
that the Kanawha-Hocking-Central relationship now at- 
tacked produced (inherently) for the Kanawha district 
shippers less monopoly and more competition and better 
service than would have followed from either of the alterna- 
tive arrangements which would naturally have resulted in 
1910, if this one had not been made. The other would have 
been concededly lawful. I cannot find unlawful monopoly, 
remlting from inherent power to restrain competition, where 
(hat power is less than it would be in the lawful alternative 
situations. 

8. If the intent unlawfully to monopolize or restrain may 
not be inferred merely from the existence of the power, 
where that power is of the limited extent and of the peculiar 
nature which have been described, is that intent otherwise 
proved by this record! 

The five trunk lines had been engaged in an unlawful com- 
bination and had been directed by the Ohio Supreme Court to 
dissolve such combination. It is their purported dissolution 
which is now imder review. Where the only question is 
whether the defendants are in bad faith continuing a viola- 
ti<m of (he law after having pretended to quit, it seems to 
me reasoning in a circle to draw, from their form«r miscon- 
duct, any. serious inference of their present bad faith. 

, If the Chesapeake & Ohio and the Lake Shore had pm- 
ohased tha Kanawha stock with no interest in tim aubjeet 
matii|i^ oxcept to control its traffic for the Hocking and' (he 
(he question would be different; but that was hot 
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tiM (Mit ilitwreat i6l^.ei^bl^ pufehaa«r« Th« Ghfiaapeftke A 
■ ''6Hi|<i448blcd an outlet for all of its own great 

[ilM]teaffic.** ' For thia purpose, it desired to buy the Hoc^- 
ii^; This purpose and this desiio were beyond critidsm ; 
but to reach Gallipolis, the nearest point on the Hocking, it 
"must build across the Ohio River and over 30 miles of difS- 
cult country, and it must then, for its traffic, either practi- 
cally rebuild Ae Hocking River division, 75 miles, to Logan, 
OP build, new, 60 miles, to Athens, in order, one way or tiie 
other, to readi the modernized lines of the Hocking. Why 
should it be required to do this, paralleling the Kanawha, 
when it could buy such an interest in the Kanawha as se- 
cured to it the indefeasible right to use the Kanawha as this 
ccninecting link? What rule of public policy required it to 
build this new road instead of buying the existing road? 

Turning to the Lake Shore, we find that it desired to buy 
the Central for the purpose of reaching the coal fields and 
getting both coal traffic and fuel coal for itself and its allied 
New York Central lines, and to make connections forthrou^ 
trafSc both ways, with the Coal & Coke and the Western 
Maryland roads. These were rightful and legitimate ob- 
jects, also b^ond criticism. So was its desire to have 
this feeder reach the Kanawha district. Apparently no one 
questions that it could rightfully have purchased the Ka- 
nawha outright, nor is there, to my mind, any reason for 
ascribing to the Lake Shore any moving purpose in the 
whole transaction of March except that just mentioned. 

We find, then, that the Chesapeake & Ohio had the legal 
right to buy the Kanawha and a strong and lawful motive 
for so doing, and that the Lake Shore had the same right 

"That this was teal, not pretended, is shown by what happened. In 
1909, the first full year before the change, the O. & O. delivered to the 
Kanawha for hauling over Its line 4,000 tons of coal and cofee and 

70.000 tons of other freight. In 1911, the first full year after the 
change, it so delivered 811,000 tons of coal and coke and 168,000 tons 
of othw freight. Between the same periods, southeasterly bound 
frel^t received by the O. A O. from the Kanawha Increased from 

122.000 tons to 199,000 tons. This enormous tonnage given by the- 
C. A O. to the Kanawha was not merely diverted from the other con- 
hectlbna of the G. & O., because thmre was no decrease In the tonnage 
iglved to these' other eofinectloBs. 
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Md ^ motive by tedi had ttothinUi to 

dd'^th the thbogfat of sdppres^iig competition bbt^r^ tii® 
Hbckii^ and the Central; yet the Lake Shore knew that, 
'if the (%^pe8ke ft Ohio made the pnnhaae, the Lake 
Shore would be defeated in its plan of reaching'the Kana- 
vrha fields, and the Lake Shore’s subsidiary, the Central, 
would get no Kanawha traffic which the Kaimwha could 
divert; and the Chesapeake ft Ohio knew that, if the Lake 
Shore made the purchase, not only would the former’s sub- 
sidiary, the Hocking, get little through traffic, but the whole 
scheme for the Chesapeake ft Ohio outlet to the lake would 
be defeated. Under these circumstances, what more natural 
than that they should join in buying the Kanawha, each 
secure against exclusion by the other, and what primary 
or characterizing unlawful purpose can be found in such 
a joint purchase? If this joint purchase was, for these 
reasons, rightful and lawful, as 1 believe it was, the arrange- 
ment for dividing between [827] the Central and the Hock- 
ing the traffic originating on the Kanawha, though import- 
ant in itself, becomes relatively a mere incident of the main 
transaction, and its real purpose was to prevent a monopoly 
of this traffic by either purc^ser. It makes little difference 
how express the equal division agreement was. Such an 
agreement would be implied from such a situation. Nothing 
else would be fair ^r right. If a receiver should be ap- 
; pointed for the Kanawha, the court would direct him to do 
just what this division agreement called for and what these 
parties have been doing, viz, divide this traffic equally be- 
tween the two Ohio lines, so far as he could do so and so far 
as they were equal in their furnishing of cars and other 
facilities; in other words, ** to treat them fairly.” 

9. The remaining element of the assumed general cri- 
terion is the amount of restraint, actual or potential, which 
did take place.** Here, again, we find that the natural symp- 

‘ “The Kanawha traffic to be divided waa about twenty-five per 
cent of the total traffic of the two Ohio roads. This appears only as 
to t|^ Hocking; I assume a similar ratio on the Central. I rMch 
this iOMilt by taking the figures for 1911 (Bx. 188) and excluding 
tlli' south-bound tonnage from the total of Kanawha and ezdnding 
the O. ft 0. tonnage from total Kanawha and total Hoddng; 
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trans, pf % lafuppr^ competition did not ei^. No 
one (X^piauus oi any sappression or of any practices re> 
:Snlting therefr(»n; and tins for the very good reason that 
there never was any competition to suppress. It is difficult 
to prove that defendants have put a burden upon a thing 
which never existed. Not only is the record barren of any 
suggestion that the Kanawha shippers ever had the benefit 
of any competition between the Central and the Hocking, 
but it affirmatively shows that during the 10 years before 
1910 competition was impossible, because the Hocking con- 
trolled everything; and that before 1900 it was impossible, 
because the Kanawha belonged to the Central. 

It is rartain, then, that the result which will condemn 
the agreement must be found in the suppression of “ poten- 
tial” competition, and we must ascertain what this means. 
In the Union Pacific case the thought was applied with 
reference to undeveloped traffic from territories already 
reached by the two roads, and which traffic might grow into 
larger volume; but the same idea must extend to new and 
likely methods of competition and even, in some instances, 
to the building of new roads or branches to make competitive 
territory out of that which has been tributary to one road 
only. Whether competition, between the roads now existing, 
in cutting rates, etc., is probable enough or would be serious 
enough under the facts of this case to be that potential com- 
petition which must be preserved, has been discussed. It 
is still possible that the Ohio road which saw the Kanawha 
sold away from it would have built a new line to the Kana- 
wha district even in spite of the great topographical diffi- 
culties. Such new road apparently could not have reached 
any mines now on the Kanawha, because there is room for 
no new track along the river next to these mines; but, treat- 
ing the district and not the individual mines as the shipping 
unit, it could have reached other parts and developed new 
mines. That [328] it would have done so is, however, the 
merest surmise. It is not even probable, so far as the record 
informs us; and I cannot condemn the joint Kanawha pur- 
chase because it has possibly prevented the building of an-' 
'othev Hne in some unknown location at some vague future 
time. An arrangement which removes the motive for build- 
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1^ tm ttnkwM fovasCaUing of potential ooiinpetitiOiii unites 
sdeh forestalling was a substantial and mOvihg puz|>6se Of 
1^0' arrangem^, and unless the building of such other line 
was at least' rea 80 nabl 3 r probable— ^indeed, the latter condi- 
tkn'oovers both, because it could not be the main and suffi* 
oient inoUvo, unless the new road was foreseen as probaUft 
Btnally, in testing the actual results, we must look to ^e 
Kanawha shippera All this controversy is to protect their 
interests— and, of course, the correlative interests of the pub- 
lie whi(h buys from them. Have the shippers been injuredl 
Are their rights in jeopardy! On one hand, it appears that 
there m somewhat less of motive on the part of the Central 
and the Hocking to compete on a part of the through haul 
than there would be under certain other circumstances which 
never did exist, which would not have been a probable alter- 
native, but which perhaps might have come into existence. 
I find nothing else to put on this side of the scale. On the 
other hand, it appears that the great trouble in coal idiip- 
mmts is to get cars, and that the Kanawha, even when in 
combination with the Central and the Hocking, was pooiiy 
supplied with cars and served its shippers poorly. It was 
g^atly interested in its own coal companies, and it would 
have supplied them if it could, even if it did not impartially 
disteibute all the cars it could get. Under these conditions, 
coal ^pments from the mines along the Kanawha amount- 
ed, in the last six mupths of 1909, to 36,000 cars. With the 
transfers in March, 1910, there came a new outlet to all the 
western C. & 0. territory, and direct and close relations 
which made it to the interests of these two trunk lines to 
fumiidi cars to tiie Kanawha.*^ It seemingly must have been 
due, at least in a large part, to these greater facilities that 
the shipments by the mines along the Kanawha had in- 

” Up to July, 1909, the Hocking, Oentral, and Kanawha cars were 
pooled and used interchangeably on these roads. During the nine 
months Intermediate the end of this pooling arrangement and May 1, 
1010, the date of full effect of the March contracts, the Oentral for- 
nlsbSd to the Kanawha an average of 266 cars per months Diwlitg 
the Sfuns months of 1910 and 1611 It so fnmished an averate cff 'lAOd 
per monfih 
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la^ 1911 to 4S,(X)d cm Tins 

does not^ seem to indiciiite a substantiBl zestaraint' of trade 
WDid oemimroe. It seems to me clear that tiie EanaTrha 
dtippma and their dependoat public have been benefited by 
the transaction of March, 1910, taken as a whole, and that 
interstate trade and commerce have been promoted thereby ; ** 
while the only restraint affecting such shippers -or such emn* 
merce is theoretical rather than actual, and such as [889] it 
is, arises out of a natural, if not necessary, ineidmit of the 
main transaction. 

10. There remain for consideration two further sugges- 
tions. It is said that the Hocking and the Kanawha are 
competing roads, and hence that the former cannot take 
part in managing the latter, either directly or through the 
instrumentality of the Hocking’s chief stockholder. I am 
not satisfied t^at these two roads are in any fair sense com- 
peting. That portion of the Kanawha extending from Hob- 
son north 40 miles to Corning, and that portion of the 
Hocking extending from Logan south 50 miles to the river, 
are substantially parallel and 20 miles apart. There is some 
traffic to and from two or three small towns, Pomeroy, 
Middleport and Gallipolis, but the Kanawha does not reach 
these towns with its own track and runs to them over the 
Hocking under a trackage contract which does not permit 
it to compete with the Hocking, except by the latter’s suf- 
ferance. A small amount of coal is produced at some 
mines along the southern part of the Hocking river di- 
vision. The Kanawha might, by building its own i^urs 
and branches, reach these three towns and these mines, but 
the whole of the traffic so reachable and as to which, theo- 
retically, there might be competition, is negligible both in 
percentages and in total volume; neither is any reason 
shown to anticipate increase. 

The relative positions of the Hocking and the Kanawha 
are not those of parallel and competing roads, but those 

^ leee the New York Oentral lines were fnmlablng 1,000 cars 
set month to the CHmtral; in 1911, 8,800 cars per month. Goal pro- 
dadlon at toe mines on the Central increased 600,000 tons tor 1911 
over 1900. 
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tfl'boxuMetmg and oontinuing roads havii^ in aod 
lap. ^ It is, in principla, though not in depee, as if (ho Kcrw 
York Central ran from the east to Niagara Falls through 
Buffalo, and the Michigan Central, from the west, to Buf- 
fMo, through Niagara Falls. . Here w(nild be from Buffalo 
to Niagara Falls two paraUel roads, and they might com- 
pete for the freight originating at those and intermediate 
points. This could hardly be thought sufficient to deprive 
these two roads of their substantially connecting, rather 
than competing, character. So here one looking at the 
map must, I think, observe that the Hocking and the 
Kanawha form substantially a connecting and continuing 
line from Gauley Bridge to Lake Erie, and do not lose 
this character because a branch or spur of the Hocking 
Toledo-Athens main line branches off at Logan, parallels 
the north end of the Kanawha and strikes it at Kanauga. 

It is true the Ohio court made a finding that these roads 
were parallel and competing, but the court was considering 
that portion of the Kanawha north of the river, and not, 
as we must do, the entire road; and also was treating the 
Kanawha as part of one system with the Central, a thing 
which we now cannot do. That court was also considering 
intrastate commerce, as to which the conclusion of fact 
might well be different from the proper conclusion regard- 
ing the immense volume of traffic involved under this record. 

11. It is also ssi<|^ that the C. & O. and Kanawha are 
competing roads, and hence the former cannot take part 
in the management of the latter. The roads are parallel 
from Gauley Bridge to Charleston, a distance of 30 miles 
along opposite sides of the Kanawha Biver. The mines on 
one ade ship over the Kanawha; on the other side, over the 
C. & O. On neither side can they practically reach the other 
rail [880] road. The cost of crossing the river would be 
prohibitive. On neither side could another railroad track 
be built, the river valley being, at many places, a mere 
gorge. From Charleston to the Ohio Biver the courses 
airo generally divergent, one tending nortii, the other west. 
Ohailerrton is a common point, ahd there should be, at tibia 
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p<;iint, 9on^titi<m. foe freight originatii^ at Charlesttni <Mr 
coming in over the Coal & Coke Eailroad and destined for 
the Northwest. The interest of the C. & O. in the Kanawha 
would theoretically tend to restrict this competitiem, though 
the tendency would be imperfect, because over its own lines 
the C. & O. would get the entire haul to Chicago, while 
the other way it would be interested in half the profit on 
the haul from Charleston to Armitage, and half of the 
volume of the traffic from Armitage to Toledo. One com- 
mon point, with the amount of traffic existing at Charleston, 
would, in any event, be hardly sufficient to give a com- 
peting character to these railroads, but, even if the theo- 
retical but imperfect tendency to limit this competition 
could ever sufficiently invalidate an interest by one in the 
other, yet, in this case, such tendency must yield to the 
undisputed testimony, which is that the competition at 
Charleston between the soliciting agents has continued 
active and vigorous since March, 1910, as before. 

The map also suggests that control of the Kanawha might 
be used to block the making of a through line from the sea- 
board to the lakes, by way of the Virginian, the Kanawha, 
and the Central, which through line would, as a whole, com- 
pete with the C. & O. It is sufficient to say of this sugges- 
tion that no such issue is suggested by any pleading, and 
that the Lake Shore, in purchasing its interest in the Ka- 
nawha, guarded against interference by the C. & O. with 
such possible future plan.^* 

Upon the whole case I see two great shipping districts 
with interests involved — ^the Hocking coal district and the 
Kanawha coal district. The Hocking shippers were subject 
to a monopolistic combination of all transportation facilities. 
They now have these facilities divided between two trunk 

* Indeed, the entire subject matter of this numbered itamgraph 
Should be disregarded for the same reason. Paragraph 20 of the bill 
Hmita the Issne to the charge of a continued combination between the 
Hopiring , the Oentral, the Zanesville, and the Kanawha. It Is Impor- 
tant to know what the C. A O., as owner of the Kanawha, Is doing’ 
with the SUuuwha ; but, to the Issue tendered and made, it Is Imma- 
terial whether the O. * 0.1s nndor dlsabilltjr to become the owner of 
the Kanawha. 
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toiwtoB wUch toeto obstacle whidi a coaiH:* ton 

rtonoTe; The Kanawha dippers laetv cSImuyt subje^ to that 
monopoly which results from haring cmly one railroad out- 
let. Tliis has been neither increased nor dimini^ed, but by 
toe alliance between their railroad outlet and two strong 
lines toe shippers . can reach much new toritory, and toe 
ontkib has its facilities and usefulness much increased. As 
to the one feature (joint Kanawha control), in which the 
position of the shippers might be better, we are atoed, it 
seems to me, to create competition. 


OTIALLORAN ET AL. ®. AMERICAN SEA GREEN 
SLATE CO. ET AL.» 

(District Court, N. D. New York. August 22, 1813.) 

[207 Fed. Bep. 187.] 

MonopotiEs (i 12) — Combination or Pbodttcbrs — Restbaint or 
a:SAi»—‘‘MONopoi,T."— Within Anti-Trust Act July 2, 1890, c. 647, 
I 1, 26 Stat 200 (U. S. Comp. St. 1901, p. 3200), declaring illegal 
every combination in restraint of trade or commerce among tbe 
several States, is a combination by most of the previously inde- 
pendent producers of ** Sea Green ” slate, having a quality and 
demand peculiar to itself, whereby the power to determine the 
amount of its production by each, its prices, and the persons to and 
by whom sales shall be made, is placed in a central body, though 
it is more or less in c^petition with black slate, and though such 
power may not have been unduly exercised to raise prices.^ 

[Ed. Note. — ^For other cases, see Monopolies, Cent. Dig. § 10 ; Dec. 
Dig. § 12. 

For other definitions, see Words and Phrases, vol. 5, pp. 4570- 
4574.] 

[188] Action by James O’Halloran and another, partners 
as O’Halloran & Jacobs, against the American Sea Green 
Slate Company and others, to recover damages, to be trebled 
under the provisions of the statute, for an alleged violation 
of the provisions of the act of Congress approved July 2^ 

* F6r opinion of Oircuit Court of Appeals reversing the fiiwling of 
Ae illstftet Court (220 Fed. 77) seeposf, page d05. 

> SyUabns copyrighted, 1918, by West PubUshing Company# 
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1880, Mtitldd *^:Ait set to protect trade andeommeree agairat 
Ufilaitr;kil rostraints and monopoliea.” Decision for plain* 
tiffis. 

BmdaU J. Le B<mf^ of Albany^ N. Y., and Jarnm Q. 
MarkSf of Pittsburgh, Fa,, for plaintiffs. 

Lewis E, Carr^ of Albany, N. Y., 8 . E. Everts and /. B. 
McCormick, both of Granville, N. Y., and Fi L. Taft, of 
Cleveland, Ohio, for defendants. 

Bat, District Judge. 

Having in view the salient and controlling facts in this 
case, nearly all of which are undisputed, and the more recent 
decisions of the Supreme Court of United States, I am 
forced to the conclusion that the defendants, except as men- 
tioned in the findings, have violated the statute above re- 
ferred to, the act of July 2, 1890, entitled “An act to protect 
trade and commerce against unlawful restraints and mo- 
nopolies,” to the damage of the plaintiffs, and that the 
plaintiffs have shown that they have sustained some dam- 
age, and that under the stipulation the court should proceed 
to take proof of such damages. 

The defendants have filed many requests to find, which 
I do not pass upon, except as the findings made determine 
them, but reserve the right to pass on them before final judg- 
ment, and when the defendants shall have determined what 
additional facts they regard essential to have determined 
or passed upon specifically. The findings made and filed 
herewith, and made a part hereof, show, I think, that prior 
to August, 1901, the producing defendants were engaged 
in business in the production and sale of “ sea green ” slate 
in competition with each other and all other producers of 
“sea green” slate in the United States; the producing area 
of such- slate being confined to a narrow strip of territory 
along the western boundary of the State of Vermont and 
near the eastern boundary of the State of New York. Slate 
of other colors and qualities were and are produced in 
Maine, Pennsylvania, and elsewhere, and, of course, there 
was more or less competition between these other slates 
and “sea j^reen” slate; but the sea green had a limited 
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anai its own, js limited number of actnal 

prodttcots, and a market and demand of its own. It was 
not difficiUt to form a combination by and through whidi, 
not only the production and output of ‘^sea green slate’* 
should be limited or enlarged or controlled at will, but by 
and through which the dealers therein could or should be 
limited in number, and the price of sea green slate fixed and 
determined by the combination. This was done by and 
through tihie formation of the American Sea Green Slate 
Company, a New York corporation, and the agreements and 
combination made between it and nearly all the producing 
companies, corporations, and individuals. 

[189] As these companies, corporations, and individuals 
had been doing an interstate business, the result was ah 
interference with, a restraint upon, and a limitation of inter- 
state commerce in sea green slate. Free competition between 
the producer and sellers in the production and sale of sea 
green slate as it had theretofore existed was destroyed, or 
substantially so, as nearly all producers came into the com- 
bination. As a matter of fact production was controlled, 
as well as sales and prices were fixed, not entirely and com- 
pletely, but substantially so, and interstate trade in sea green 
slate was in fact restricted and interfered with. It seems 
to me that when the producing defendants, theretofore en- 
gaged in producing and selling sea green slate and control- 
ling substantially the entire production, agreed to form and 
did form this so-called selling corporation, the American 
Sea Green Slate Company, and placed in its hands the 
powers mentioned, and which were exercised, making them- 
selves subject to its will and control in producing and sell- 
ing, they combined”; and when we find that the object 
of the combination was to control and at will restrict trade 
and commerce in sea green slate among the several States 
and control the price at which it should be sold, and the 
persons to whom sold, and the persons by whom it should be 
sold, it must be held that the combination was illegal, under 
the provisions of section 1 of the act referred to, which says: 

**Bvei7 contract, combination in the form of trust or otherwise, 
or Comiilracy in restraint of trade or commerce among the several 
states^ or WdUi for^gn nations, is hereby declared to be UlOgaL’*' 
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I the defendaats of any will|al purpose or con^ 

scioua design to violate this act; but this is no defense, if ' 
the agreements made and their execution necessarily oper- 
ate to unduly and unreasonably restrain trade or commerce 
among the several States. See Addyaton Pipe eoee, 175 
tJw S. 211, 214, 234, 20 Sup. Ct. 96, 44 L. Ed. 136; Northern 
Seouritiee 'Co. v. United States^ 193 U. S. 197, 331, 24 Sup. 
Ct. 436, 48 L. Ed. 679. So far as the intent of the defendants 
is involved, they are presumed to have intended the neces- 
sary, natural, and known effects or consequences of their 
agreements and acts, and if these effects or consequences 
be to unduly restrain interstate trade and commerce, then 
the combination is illegal, and the participants are charge- 
able with the consequences, and are liable for the damages 
resulting. See also Continental Wall Paper Co. v. Voight, 
212 U. S. 227, 29 Sup. Ct 280, 53 L. Ed. 486, and Loewe 
V. Lawlor, 208 U. S. 274, 28 Sup. Ct 801, 52 L. Ed. 488, 
13 Ann. Cas. 815. 

In United States v. Union Pacify R. R. Co.^ et al., 226 
U. S. 61, 85, 22 Sup. Ct. 53, 57 (57 L. Ed. 124), the court 
said: 

" We take It, therefore, that It may be regarded aa settled, apply- 
ing the statute as construed In the decisions of this court, that a 
combination which places railroads engaged in interstate commerce 
in such relation as to create a single dominating control in one cor- 
poration, whereby natural and existing competition in interstate 
commerce is uduly restricted or suppressed, is within the condemna- 
tion of the act. While the law may not be able to enforce competi- 
tion, it can reach combinations which render competition imprac- 
ticable.” 

[190] See Swift <6 Co. v. United States^ 196 U. S. 375, 25 
Sup. a. 276, 49 L. Ed. 518. 

In the case at bar we find a combination which places sev- 
eral producing and selling persons, corporations, and com- 
panies engaged in interstate commerce in such a relation to 
each other as to create a single dominating control in one 
coipoitetion, the American Sea Green Slate Company, 
whereby the natural and theretofore existing competition in 
producing and selling Sea Green slate in interstate commerce 
is unduly restricted. The contention for a long time made. 
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ild^ And in a^y' dAgree whatever affects or resttitts 
ahiil limits intetetate eoliimeroe is illegal, is not supported by' 
the neeent decisiollffi of the Supreme Court, and it etimk tli 
bd s^led that there must be an undue restriction ior re- 
straint^ the question of fact to be settled by the court apply-'' 
ing the rule of reason. But the legality or ille^ity of a 
combination is not to be determined by weighing or balanc- 
ing the benefits to the combining parties as against the in- 
jury to the public or public interests, or by weighing and 
balancing the possible benefits to the public interests aS 
against the injury to such interests. So an honest intention 
on the part of the combining parties to benefit the general 
public, by cheapening the cost to the consumer of the article 
produced and sold, and giving him a better article, will not 
save from the condemnation of this statute a combination 
which restrains and restricts interstate trade and commerce 
in that article to any considerable degree, and places the 
power to control production and fix prices in the hands of a 
dcuninating corporation or of the combination itself. To so 
construe this act would make injurious effects on the general 
public, and not interference with and restrictions or restraints 
upon interstate commerce, the essence of the offending. 

And it is equally true that an intent and purpose to aid 
the financially weak producer as against the strong, to some 
extent, as here, will not save the combination from the con- 
demnation of the statute, if that be not the main and con- 
trolling purpose and result, but interference with and con- 
trol of production and prices in interstate commerce be 
such purpose or the result. While those engaged in the pro- 
duction of an article and interstate commerce therein have 
the right in all lawful ways to protect and foster their in- 
dustry, they are not permitted to go to the extent of com- 
Inning to unreasonably fetter or restrict interstate com- 
merce. It has been declared that agreements or eombina- 
tipns between dealers having for their gale purpose 'the de- 
struction of competition and the fixing of prices are injn- 
rkmeto the public interest and void. They are not saved'hjy 
the advantages which the partimpants expect to dwiva ^m 
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^ enhanced pnoe to the oonsoulUr/ This is bttt a polite 
way of declaring that combinations b/ dealers to loot the 
public for their own gain and benefit are illegal Eadh and 
every individual or corporation engaged^ in the production 
or sale of an article may, of course, fix tiie terms on which 
he will sell, provided he violates no law in so doing, for here 
the door to honest competition is left wide open, so that the 
public may protect itself; but when all, or substantially all, 
producers and dealers com [191] bine to fix prices and control 
sales, as well as production, the interests of the public are at 
once threatened, and necessarily injured. 

Men may combine their money, their intelligence, and 
their industry or effort for their common good, and so cor- 
porations are permitted and copartnerships are lawful; but 
when those theretofore engaged independently in producing 
and selling an article combine their money, intelligence, 
and effort for the purpose of limiting the supply and con- 
trolling the price of such article, and destroying competition, 
and they interfere with interstate commerce, or their com- 
bination is such as in its operation and execution will bring 
about these results, they have become violators of the stat- 
ute referred to, regardless of intent. The Supreme Court 
has declared that the act referred to — 

“prohibits any combination whatever to secure action which neces- 
sarily obstructs the free flow of commerce between the States, w 
restricts in that regard the liberty of any individual to engage in 
business.” Loewe v. Lawlor, 208 U. S. 274, 28 Sup. Gt. 801, 52 L. 
Ed. 488, 18 Ann. Gas. 816. 

The power under and pursuant to the combination to 
do the prohibited things is what brands it (the combination) 
as illegal, not the actual exercise of that power, although 
when a plaintiff sues for damages he must, of course, riiow 
the combination, its operation, and that it has resulted in 
damages to him. And of course, to bring a combination 
of character within the condemnation of the statute, 
it is not necessary to show that a complete and United States 
wide monopoly has been actually created, or that the entire 
trade or business and production of an article has been 
brought within the control of the combination, or ever will 
be. It is no defense for such a combination to diow that 
06825* — ^TOL 6—17 20 
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<lieii« ii MHD« conipietidoBi smd some oompd^tari, aad 
' <db«i> dm acta of the" combination do not wholly and <mtardiy 
omtrol intmatate oommmae in the article, or absolutely 
ietter it. If the combination be one in restraint of trade 
or commerce am<mg the several States to any substantial 
d^^ree, it is within the condemnation of the statute. 

The defendants, except Sheldon Slate Company, which 
came in later, and one other, had negotiations which led op 
to the organization of the American Sea Green Slate Com- 
pany, the purpose of which is stated in the findings, where 
the articles of incorporation are also set out. The defrad- 
ants contend in effect that the competition between than 
was very injurious and well-nigh ruinous. It was under- 
stood and agreed that each of the producing companies, 
corporations, and individuals should sell the whole of his 
or its production of sea green slate to this selling corpora- 
tion, when formed. And it was the purpose that this selling 
corporation should fix the price of all the slate produced 
by those who went into the arrangement, whether actually 
turned over to it or not. It is not a case where the pro- 
ducers in the combination independently . fixed their own 
prices for the same quality of slate at their own free will, 
or retained the power to fix and control the price to pur- 
chasers and consumers, and they were not even left free 
to fix and determine their own productions. If they did 
exercise these powers, it was at their peril. In the selling 
corporation formed^, each producer had a representative, and 
contracts were [192] executed and renewed by which they 
transferred to such corporation, not only their stock on hand, 
but all to be produced by them, and that in any manner 
thereafter acquired. It was also a part of the combination 
agreement that the stock of the corporation could only be 
sold to others after it had beoi offered to and refused by 
this corporation itself. All their slate from 1904 down to 
the trial was transferred to this selling corporation. There 
was a contract made and signed by the president of the 
corporation, and this resulted in the Cuytdioga Boeing Com- 
paqy, an exclusive selling agency for certain territory ; and 
Y^resentatives of all the producing companies sigu^ the 
ddutriiiCt. A resolution was passed by this corporation fmr- 
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InddSii# tikv pi^uicers to ihove slate except on its written 
order, and the destination of the date and ^ consignee 
must be given also. 

£fore ttxe some of the things which this joint action of 
the defmidants accomplished : By the exclusive ownership 
of their product the American Sea Green Slate Company 
had power, which it exercised, aside from price making, 
to restrain or destroy at will the competition in interstate 
commerce which had theretofore existed between them. It 
determined the persons to whom the slate produced by them 
should be sold, the classification of such persons, and au- 
thorized the entire exclusion of any of such persons. It 
also determined the quarries from which the producers’ 
slate should be sold, and whether any should be sold, or 
whether it should be stored to serve the purposes of those 
in the combination; the terms and conditions of sale; and 
the piling and loading, etc., as directed by certain in- 
spectors. There are many others which I will not recite. 
This combination centered its powers in this selling cor- 
poration, transferred to it all its slate, that of each pro- 
ducer, gave it control of prices, sale, shipment, and actually 
forbade the producers to move slate on their own accoimt, 
except on conditions fixed by it. It is true that on certain 
conditions producers were permitted to repurchase and sell ; 
but they were not free to sell or ship in interstate commerce 
the slate so repurchased, as the terms and conditions were 
prescribed by this selling corporation. 

The learned attorney for the American Sea Green Slate 
Company ably contends that: 

“There is a distinction between combination and agreements that 
were mitered into with the legitimate purpose of reasonably for- 
warding personal Interest and developing trade, and those that 
give rise to the inference or presumption they had been entered into 
with Intent to do wrong to the general public.” 

There should be added to this quotation: 

“And to limit the right of individuals, thus restraining the free 
flow of commerce, and tending to bring about the evils, such as en- 
haneonent ot prices, which were considered to be against public 
pottey.** 
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The leamed coused eeye tite first dsss mentioned sj« 
the letter dasB illegal, end— 

"what was done was to better producing conditions, to so aid pro- 
ducers they could successfully continue and Increase th^ opera- 
tions, without unduly or unreasonably Increasing the cost to toe 
consumer. What was so Intended has been accomidlshed, toe pro- 
ducors have been boieflted, but that expense has not been at the 
expense of toe consuming public.” 


, (198] He also argues that in point of fact, since the or- 
ganization of this selling corporation, the output and sale of 
sea green slate has increased, and that the case is devoid of 
evidence tending to show that the free flow of interstate 
commerce has been at all interfered with. 

I think a combination or an agreement is within the i»n- 
demnation of the act which places the power in the hands of 
a controlling or sdling company to fix the prices to con- 
sumers and dealers of the commodity produced by those in 
the combination, and who had theretofore been competitors, 
and to sell or not to sell at all such production, and also fix 
or determine the class or classes of persons who shall be per- 
mitted to purchase and sell or deal in such commodity. The 
exercise of such a power would clearly interfere with and 
restrict the “ free flow of interstate commerce.” The article, 
as here, sea green slate, over 60 per cent being in the hands 
of this selling corporation, could be for an indefinite period 
entirely, to that, extent, withdrawn from the channels of 
trade. The 8uppIy^,to dealers and consumers in one or more 
sections of the country may be cut off or greatly limited. Is 
it a defense to those in such a combination to say that, true, 
we restrict and interfere with interstate commerce between 
New York and Boston and Providence and Portland; but 
we have largely increased such commerce in this article be- 
twe^ New York and Cleveland and Chicago and Omaha 
uid San Francisco, and, altogether, we have increased the 
interstate shipments of this article fourfold; true, we cut off 
South Carolina, Georgia, and Florida, and the South alto- 
gether, but we sell the entire product, which we have largdy 
increased, in Ohio, Michigan, and the great West, and have 
tiu^by increased interstate trade and commerce in this 
article fourfold I I do not so understand the law. 
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It is ftlflo'contiaided that no haim has been done by way 
of incMasihg the price of sea green slate to the consumer, 
iliasmuch as the evidence discloses that such increases of 
price as have been made do not meet or more than meet the 
increased cost of production. Also: 

" Sea green slate is in competition in the markets with black slate, 
the production of the Pennsylvania region. The production there 
largely exceeds that of sea green. The prices of the sea green to the 
producers are limited to the prices of the black slate in the contracts 
previously referred to. The prices of the sea green to consumers are 
necessarily limited to and regulated by those of the black slate, which 
so largely predominates in the markets. So it is not in the power of 
the Sea Green Slate Company to Impose upon consumers any unrea- 
sonable burden in the way of price.” 

But, aside from the question of damages, if any, suffered 
by the plaintiffs, is it of consequence, in determining the 
illegality of this combination, whether or not the increase 
in price actually made was to meet the increased cost of 
production or to satisfy the alleged greed of those in the 
combination? Is a combination of this class any the less 
illegal for the reason it has not put in actual practice or 
operation the powers it has conferred upon itself by the 
joint action of its members? It is unquestionably true that 
sea green slate has met and meets and will meet in competi- 
tion black slate from Pennsylvania and Maine and other 
places, and also a variety of other roofing materials, and 
that such competition will more or less affect and have to 
do with determining the price at which the sea green slate 
must be sold. This may have to do with the ques- 

tion of damages; but as it appeal’s that sea green slate has 
a quality and a demand peculiar to itself, I am unable to 
see that the supply of black slate has much, if anything, 
to do with determining the legality or illegality of this com- 
bination. Is trade or commerce in this article among the 
several States restrained unreasonably, or may or will it 
be so restrained, by the operations of this combination is 
the crucial inquiry? 

Section 7 of the act provides : 

"Any person who shall be injured in his business or iwoperty by 
any other person or corporation, by reason of anything forbidden or 




dedved to ko mtlowfol by iids aet«'iM]r '•oe thwdor ta 
Court tbe United States in the district in which the defendaut 
resides or is found, without ra^feet to the amount in controrarsy, 
and shall recover threefold the damages by him sustained, and tike 
costs of suit, including a reasonable attmmey's fee.” 


It is quite true that before these plaintiffs can recover 
it must appear that: 

" The acts of the defendant complained of must be forbidden by 
M be unlawful under the act, and (2) the plaintUEB must have been 
injured in their business by such forbidden or unlawful act." 


I am now, under the stipulation, to pass on the illegality 
of the combination only, and whether or not the plaintifb 
sustain such a relation to its acts as make a prima facie 
case of injury to some extent, even though it be nominal 
merely. The plaintiffs were and are large dealers in slate 
of various kinds, and in sea green slate, with others. Since 
the formation of this combination they have been compelled 
to pay more for this slate, they claim, and have been placed 
under restrictions not before in existence, and denied slate, 
they claim, because of this combination and its illegal char- 
acter. The question of damages was not gone into, and I 
express no opinion, as I have none, whether or not the 
plaintiffs in fact have been substantially injured in their 
business or property by the acts of the defendants or either 
of them. The evidence is sufficient to show a prima facie 
case for some damage. 

As I cannot holds this combination to be one not in viola- 
tion of section 1 of the act, and feel compelled to hold it is 
one condemned by the act, the parties will proceed to present 
their proofs on the question of damages. As before stated, 
inasmuch as no judgment can be entered until this question 
of damages is settled, I reserve the right to pass on de- 
fendants’ requests, as well as additional requests of the 
plaintiffs, if any, at the time of final decision. It is use- 
less to lumber a case with a mass of unnecessary and imma- 
terial findings; but defendants should have the privilege of 
presenting requests in view of the findings already made. 

So ordered. 
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AMBialCA SEA GREEN SLATE 00. ET AL. v. 
OHALLORAN ET AL.» 

(Circuit Court of Appeals, Second Circuit. December 14, 1915.) 

[229 Fed. Rep., 77.] 

Monopours 17 — Saijcs of Coods — ^Appointing Exclusive Agent. — If 

. a corporation organized by producers of slate, and to which they 
sold their output, was not a combination obnoxious to Sherman 
Act July 2, 1890, c. 647, 26 Stat. 209, the appointment by it of an 
exclusive selling agent was not unlawful.^ 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. I 18; 
Dec. Dig. 17.] 

Monopolies 28 — Remedies of Persons Injured — ^Damages Recov- 
SRABiJc. — If a corporation organized by producei's of slate was an 
unlawful combination, damages directiy caused by reason of Its 
appointment of an exclusive selling agent were recoverable as other 
damages, under Sherman Act July 2, 1890, c. 647, I 7, 26 Stat. 
210 (Comp. St. 1913, § 8829), providing that any person injured 
in his business or property by any net forbidden or declared to 
be unlawful thereby may recover threefold the damages sustained. 

[Ed. Note. — ^For other cases, see Monopolies, Cent. Dig. I 18; 
Dec. Dig. 28.] 

Monopolies 28 — Remedies of Persons Injured — Damages Recov- 
erable. — To recover damages under Sherman Act, S 7, plaintiffs 
must show that as a result of defendant’s acts actual damages 
susceptible of expression in figures w^ere sustained, and they must 
not be speculative, remote, or uncertain. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. I 18; 
Dec. Dig. 28.] 

Monopolies 28 — Actions for Damages — Evidence. — In an action for 
damages under Sherman Act, § 7, the damages must be proved by 
facts from which their existence is logically and legally inferable, 
and not by conjectures or estimates. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. I 18; 
Dec. Dig. 28.] 

Monopolies 28 — ^Actions for Damages — Evidence. — The producers of 
a particular kind of slate organized a corporation and sold all 
of ^eir output to it at 10 per cent discount from its list prices. 
The corporation sold to wholesalers, including plaintiffs. A num- 
ber of persons in the roofing business in Cleveland, some of whom 
had been plaintiffs* customers, organized a roofing company, and 


4 For opinion of District Court (207 Fed. 187), see ante, p. 294. 
^Syllabus copyrighted, 1916, by West Publishing Company. 
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cdoailttited tha exclusive aeipug cg^t; 
slate company in deyeiand. HeU that. In gp action by lAaintiffs 
under Sherman Act, I 7, plalntiiEs could not recover damages 
caused by the fact that they were compelled to buy at a price 
higher than theanarket value, where there* was no evidence of 
market value, except evidence as to the price at which the pro- 
ducers sold to the slate company, as this company bought each 
producer’s whole product, including sizes slow of sale, as w^l as 
sizes largely desired, and it was not fair to assume that, had 
there been no combination, plaintiffs could have bought from the 
producers at the price at which they sold to the company. 

[Ed. Note. — ^For other cases, see Monopolies, Gent. Dig. I 18; 
Dec. Dig. 28.] 

[78] Monopoltes 28— Actions fob Damages — ^Evidence. — ^Damages 
for the loss of the business of former customers of plaintiffs, who 
became members of the roofing company, could not be recovered 
on the supposition that they would have continued to buy as much 
as in previous years, where there was no evidence to support this 
supposition, and there was not even evidence that such former 
customers obtained any slate at all of the kind in question. 

[Ed. Note. — For other cases, see Monopoiies, Cent. Dig. i 18; 
Dec. Dig. 28.] 

Monopoues 28— Actions fob Damages — ^Evidence. — Damages could 
not be recovered for the loss of the business of the customers who 
ceased buying from plaintiffs and became members of the roofing 
company, unless plaintiffs showed that the change was made be- 
cause of the unlawful combination, since this could not be inferred 
from the fact that the change was made. 

[Ed. Note. — ^For other cases, see Monopolies, Cent. Dig. I 18; 
Dec. Dig. 2a] 

In error to the District Court of the United States for 
the Northern District of New York. 

Action by James O'Halloran and another against the 
American Sea Green Slate Company and others. Judgment 
for plaintiffs, and defendants bring error. Beversed. 

This cause comes here upon writ of error to review a 
judgment in favor of defendants in error who were plaintiffs 
below. The action was brought to recover treble dainages 
under section 7 of the act of Congress of July 2, 1890, 
the Sherman Anti-Trust Act. By stipulation of the parties 
the cauge was tried by the court without a jury; findings of 
feet and conclusions of law were filed, to some of which 
were taken. The opinion of the district judge 
be found in 207 Fed. 187. 
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J 59 i^ Albany, N. Y. {Walter 0^ Noyea^ oi 

Naw Y^k City, and J. B. MeCorrmokyat GranTille, N. Y^, 
of 'oc^insel), for plaintiffs in error. 

BmdaXl J. Le Boeuf^ of Albany, N. Y.,*for defendants in 
error. 

Before Lacombs, Coxe, and Wabo, Circuit Judges. 

Laoohbe, Circuit Judge. 

The opinion of Judge Ray sets forth the facts very fully. 
As it may readily be consulted, a very brief statement of the 
issues is all that need be made here. Sea-green slate is pro- 
duced in a small section located in the State of Vermont. 
Prior to 1904 the various producers of this slate dealt inde- 
pendently with purchasers of such product. In 1904 many 
of these producers incorporated a company known as the 
American Sea Green Slate Company, in which they became 
stockholders. Slate of this sort comes in different dimen- 
sions, and apparently it has always been the practice to list 
the prices of different sizes; competition between the sellers 
being brought about by variance between the discounts which 
they would allow on one or more or all of the sizes in which 
they dealt. To the new company its stockholders sold all 
their output each year at 10 per cent discount from the com- 
pany’s list prices; and the company sold to all [79] whole- 
salers, including the plaintiffs, at a discount of 25 cents per 
square, a square being the quantity necessary to cover 100 
feet of roof when laid with a three-inch lap. In 1909 a 
number of persons engaged in the roofing business in Cleve- 
land, some of whom were and had been customers of the 
plaintiffs, O’Halloran & Jacobs, organized and became mem- 
bers of a corporation known as Cuyahoga Roofing Com- 
pany. Thereafter such company was constituted exclusive 
Ballin g agent of defendant company in Cleveland. For all 
further facts, other than such as are incidentally referred to 
hereinafter, the opinion in the District Court idiould be 
consulted. 

[1, 2] Pr eliminar y to any discussion we may state, as to 
the Cuyahoga Company, that its appointment os exclusive 
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MlHiig apirt is A matter 4)f no importaiiOB.: If upmi «maikii< 
mitioii of the recm^ the eonclasimi were reai^ed Ihit^^ 
original combination, the Anmrioan Sea Oreen Slate Goih' 
pany, was not one obnoxious to the Sherman Act, it could 
appoint an exclusive selling agent anywhere. See our deei* 
Sion in Looker v. American Tobacco Co., 218 Fed. 447, 184 
C. C. A. 247 (Nov. 10, 1914). If, however, the Sea Green 
Slate Company were an unlawful combination, then dam- 
ages directly caused by reason of its appointment of an ex- 
clusive agent might be riiown, on the same theory that dun- 
ages caused by other of its acts could be shown. 

Important causes involving the construction of the first 
two sections of the Sherman Act are now before the Supreme 
Court; some have been argued, others will be argued in the 
near future. About the facts in the case at bar there is 
much to be said on both sides. If any reversible error be 
found, which would result in a new trial, it would semn to 
be wiser not to pass upon the questions now before the Su- 
preme Court. The answers of that tribunal to those ques- 
tions will be made known before a new trial can be had. 
Therefore, without now discussing the question whether the 
Sea Green Slate Company was a combination of the sort 
forbidden by the Sherman Act, and assuming for the pur- 
poses of this writ of error that it was such a combinaticm, 
we proceed directly to a consideration of the findings and 
conclusions assessing damages. 

[3, 4] To recover hnder the seventh section plaintiffs must 
riiow that, as a result of defendants’ acts, actual damages 
were sustained — damages in some amount which is sus- 
ceptible of expression in figures. These damages murt be 
proved by facts from which their existence is logically and 
legally inferable — ^not by conjectures or estimates. They 
must not be speculative, remote, or uncertain. As we Un- 
derstand the law, a jury may not merely gueae that plaintiff 
lost $1,000 or $10,000 which they might have made, even 
if they feel reasonably sure that some loss was sustained. 
They cannot award damage as they do for pain or safferii^ 
in all Motion for personal injuries, or for reputatidn as they 
libel suit 
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Xhat ITM a defect in tha original Shmautk Act from ^ 
viewpoint of tiie individual toider; the treble damage flec- 
tion frequently did not give him relief. He could only get 
such rriief by stirring up the Government to apply for an 
injunction and dissolution of the combination. That de- 
fect is now cored hy the Clayton Act, which gives the in- 
jured [80] party equitable relief to terminate the illegal 
combination, which is hurting him. 

Judge Bay found $7,522.95 actual damage, which he 
trebled. The items of this are these: 

1. Becanse plaintiffs were compelled to buy slate at a price 
higher than the market value. They bought 68,484.21 


squares $6,126.87 

2. Loss of the business of Morgan Bros, and two others 
(which was worth the sum of $61.50 a month as the 

Judge finds) 1,045.60 

S. Loss on 720 squares 172. 08 

4. Loss on 640 squares 152.96 

5. Loss by expenses of an Akron shipment-- 25. 44 


7,622.05 

[5] 1. As to the damages for loss resulting from the cir- 
cumstance that plaintiffs were compelled to buy at a price 
higher than the market value: Certain suggestive facts are 
found in the findings. Thus it appears that in the period 
prior to the advent of the Sea Green Slate Company plain- 
tiffs bought and sold 35,571 squares (an average of about 
8,200 a year). In the period when the company was in 
existence they bought and sold 66,434 squares (an average 
of about 12,500 a year). To infer that the result of the 
combination was to reduce the volume of their business is 
not warranted by these figures. In the period prior to 
the company’s advent plaintiffs made a gross profit, on 
sea green slate, of $11,089.02 (an aA^erage of something over 
$2,300 a year). In the period when the company was in 
existence they made a gross profit of $18,435.37 (an average 
of something over $3,300 a year). 

The fundamental difficulty, however, with the figuring 
by wMdi tile conclusion was reached that their loss was 
$6,126.97 is that the “ market price '* for all varieties of slate 



Optitfon tile OiMUt 

i» tal^t at the list price, leas 10 pet cent: It is tme &at 
saeh is the price which the Sea Green Slate Company agrei^ 
to pay and did pay to the jmiducers from whom it boughfe 
But the company contracted to and did buy evmy pio« 
ducer’s whole product, as produced. This included sizes 
slow of sale as well as sizes largely desired. Plaintiff only 
bou^t such sizes as it had orders for, or knew it could 
promptly place. It seems an unfair assumptbn, under these 
circums^mces, that, had there been no combination, the 
plaintiffs could have bought all the squares they desired 
from the producers at a uniform discount of 10 per cent. 
Unless there be given more evidence as to market value 
during the years in question, we do not see how this specific 
amount of “loss” can be calculated. 

[6] 2. There is allowed $1,045.50 for the loss of the busi- 
ness of three concerns doing business in Cleveland, viz, Mor- 
gan Bros., David & Glaive, and Koberna. This is figured 
out as follows: Frior^to the organization of the Cuyahoga 
Roofing Company, plaintiffs sold sea green slate in Cleve- 
land to the three concerns enumerated. Subsequent to such 
organization these concerns ceased to buy such slate from 
plaintiffs; therefore, it is contended, the rate of profit which 
plaintiffs made on sales to these three concerns during the 
years the latter did purchase such slate is the measure of 
the profit plaintiffs would have made during the period 
of the existence of this roofing company. This [81] fig- 
uring is highly sp^lative; it presupposes that the three 
concerns would have bought as much sea green slate per 
annum in the later years as in the earlier ones. There is 
no evidence to support any such supposition; the finding 
merely states that the three concerns (during the later 
period) discontinued all purchases from the plaintiffs, and 
“discontinued their business as independent roofers, but 
continued their business solely as members of the roofing 
company.” How much slate the business brought into the 
roofing company by these three concerns amounted tOj or 
whether any slate at all of &is kind was obtained, through 
the roofeg company, for any customers originally of the 
emioerns, does not appear. No one of the three was 
d^ed to testify. 
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[7] Moreover, without any testinumy from the tiiree cod'' 
ceraui; it is assumed that they ceased buying from the plain- 
tiffs because of defendants’ acts. But these three conoems 
were free to change at will; several reasons might be 
suggested why they ceased buying from the plaintiffs. It 
was for the plaintiffs to show that the change was becauae 
of defendant’s combination. If that were the reason, it 
was provable out of the mouths of the three dealers; merely 
to infer it from the fact that they made the change is pure 
speculation. 

3 and 4. Loss on 720 squares in 1909 and 640 squares in 1910 
in Cleveland, where the Cuyahoga Company was exclunve 
selling agent : As to these squares it is found that plaintiffs 
bought them and sold them at list price, 28.9 cents per 
square. By reason of this circumstance the court finds that 
they were injured $172.08 and $152.96 (these sums including 
expenses of sale). A statement put in evidence, taken from 
plaintiffs’ own books, showed that during the period when 
the Cuyahoga Company was in existence plaintiffs sold in 
Cleveland 5,867 squares in 1909 at a profit of 33 cents per 
square and 3,768 squares in 1910 at a profit of 29.5 cents per 
square. Inasmuch as in the thirty-eighth finding it is shown 
that in the 4^ years prior to the advent of the Sea Green 
Slate Company plaintiffs’ profits on their total sales of this 
slate was at 29.5 cents per square yard, it is diflicult to see 
how, if these 720 and 640 squares are included in the list of 
sales above referred to, direct loss on sales in Cleveland by 
reason of tiie combination can be found. We are unable to 
determine whether or not these special sales are therein in- 
cluded, and, if not, why they are not. It seems unnecessary, 
however, further to discuss these small items, because the 
result of our decision as to the large items will involve a new 
trial, when points which are now obscure may be illuminated 
by further proof. 

6i Expenses on Akron shipment: According to the find- 
ings, defendants refused on a certain date to sell to plain- 
tiffs sea green slate for shipment into Cleveland ; this refusal 
presumably was to carry out the objects of the combina- 
tion. Bequiring some slate for delivery in Cleveland, plain- 
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tifti ordered a loi to be idiipped to a firm at Akronf intmd^ 
ing to divert it while en route to Cleveland for plaintifis’ 
account^ under some arrangement with the Akron finn^ 
Plaintiffs failed so to divert it, and it had to be retiiipped 
from Akron to Cleveland, thereby putting plaintiffs to an 
additional expense for extra switching and [8S] freight 
charges. This expense, $25.44, was allowed as damages, and 
trebled. The finding does not show whether this expense 
was incurred solely because plaintiffs had to get the goods 
in this roundabout way or whether, if they had given timely 
and proper notice of diversion to the railroad, the goods 
would have reached them without additional expense. Pre- 
sumably this point will be made clear on a new trial. 

The judgment is reversed. 


XJNITED STATES t;. SOUTHERN WHOLESALE GRO- 
CERS’ ASS’N ET AL. 

(District Court, N. D. Alabama, S. D. August 4, 1913.) 

[207 Fed. Kep. 434.] 

Monopolies (J 24) — ^Actions — ^Decree — Violations. — Where, in a 
suit against an association of wholesale grocers whose constitu- 
tion and by-laws stated its purpose to be the promoting of har- 
mony between the members of the association and the manufac- 
turers of food products, to the end that the wholesale grocers 
might be recognized as the economical channel of distribution 
of the products of the^manufacturers, to restrain alleged viola- 
tions of the Anti-Trust Act (act July 2, 1890, c. 647, 26 Stat. 
200 [U. S. Comp. St. 1901, p, 3200]), the decree, after enjoining 
certain acts, expressly provided that the association, its officers 
and members, were not restrained from maintaining the organiza- 
tion for social or other purposes than those therein prohibited, 
the mere maintenance of the association subsequent to the decree 
under the same constitution and by-laws was not a violation of 
the decree, since it would be presumed that the court familiarized 
itself with the fundamental nature of the association as set out 
In its constitution and by-laws, and in view of this presumption 
the decree was intended to mean that the court found no illegality 
in the framework of the association’s organization but only in 
certain of its activities, which were expressly enjoined.* 

[Bd. Note.-^For other cases, see Monopolies, dent. Dig. I IV; 
X)e& XMg; I 241 

• Syllabus cxgiyrighted, 1918, by West Publishing Company. 
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{ini MOVOPOEIBS (I n)---^AonOZ7S-*DB(»Blh-VX0E4TZ6N8.-^ 
ei^<rtAtiig an asaMation of aHholosale grocen fjrbm publiahlng any 
list containing only the names of wholesale 
grocers who had announced their intention or agreed, directly or 
indirectly, escpressly or impliedly, to work in harmony with the 
association was violated by the issuance of lists, the names in 
which were purposely confined to those, whether members or 
non-members or those otherwise not in sympathy with Its purposes, 
who worked in harmony with the association in effecting its pur- 
pose of confining the sales of manufacturers to those who were 
exclusive wholesalers, and the addition or omission of names with 
intent to evade the decree did not change the situation. 

[B)d. Note. — ^For other cases, see Monopolies, Cent. Dig. I 17; 
Dec. Dig. f 24.] 

Monopolies (I 17) — Combinations Pbobibited— Discbiminations in 
Sale or Goons.— A contract between many engaged in the same 
business to refrain from selling to an individual or class would 
be an illegal restraint of trade under the Sherman Anti-Trust 
Act (act July 2, 1890, c. 647, 26 Stat. 209 [U. S. Comp. St. 1901, 
p. 3200]), prohibiting contracts, conspiracies, or combinations in 
restraint of trade, unenforceable at law and subjecting the par- 
ticipants to a criminal prosecution, whether the contract were 
express or implied or consisted of a mere combination or conspiracy 
to accomplish that end or without any definite form of agreement. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. ( 13; 
Dec. Dig. f 17.] 

Monopolies (§ 24) — ^Actions — Decree — ^Violations. — ^Where the de- 
cree in a suit against an association of wholesale grocers to enjoin 
c^tain alleged violations of the Anti-Trust Law, after enjoining 
certain acts, specifically provided that the association, its officers 
and members, were not restrained from maintaining the organiza- 
tion for social or other purposes than those therein prohibited, the 
exaction of a promise from prospective members not to sell direct 
to consumers while they remained members of the association, 
without requiring any oath to this effect or imposing any forfeit, 
fine, or penalty except ineligibility to continued membership, was 
not a violation of the decree, since, the membership being limited 
to exclusive wholesalers, the purpose of this promise was merely 
to convince the association that there was a reasonable expecta- 
tion on the part of the applicant that he would remain eligible 
long enough to Justify his admission to membership. 

[Ed. Note. — For other cases, see Monopolies, Gent. Dig. I 17; 
Dec. Dig. I 24.] 

Monopolies (I 24) — Actions — Decbeb — Violations. — In a suit 
against an association of wholesale grocers to enjoin alleged yiola- 
tions of the Anti-Trust Act (act July 2, 1890, c. 647, 26 Stat 209 
[U. S. Gomp. St 1901, p. 3200] )» the decree enjoined the associa- 
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, tloii* its directors/ officers, fte., doing any act to hln^ or 
preyenti by intimidation or cp^on, any person, firm, or corpora- 
tion from selling any commodity to any other person at any pri^ 
agreed upoa The association had previously issued lists of ex- 
clusive wholesale grocers, called the ** Green Book,*’ as a means 
of compelling manufacturers to confine their sales to those whose 
names appeared on the list Subsequent to the decree there was 
no express repudiation of tlie former policy of coercion, wd the 
association continued to send its lists to manufacturers and on 
request to furnish manufacturers information as to the standing 
of applicants for the privilege of buying direct from manufac- 
turers. Held, that these acts constituted a violation of the de- 
cree, since, considered in connection with the former policy of 
coercion, they constituted a deliberate utilization by the associa- 
tion of the influence over the manufacturers which its previous 
policy had gained for it, especially where subsequent [486] to the 
decree it mailed to manufacturers a circular stating that it would 
continue to issue the Green Book,” and that none of its methods, 
rules of practice, or activities would be affected by the decree, 
difficulty continued to attend the direct buying from certain man- 
ufacturers supplied with lists unless the buyer’s name appeared 
on the lists, and a general impression prevailed that listing was 
essential to direct buying privileges. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. I 17; 
Dec. Dig. I 24.] 

Monopolies (I 12)— Combinations— Statutobt Pbovisions.— An as- 
sociation of wholesale grocers, by addressing legitimate argument 
to manufacturers to procure the abandonment by manufacturers 
of a certain policy and the continuance of another policy, did not 
violate the Sherman Anti-Trust Act (act July 2, 1890, c. 647, 26 
Stat. 209 [U. S. Comp. St 1901, p. 3200]), prohibiting contracts, 
conspiracies, or combinations in restraint of trade, nor a decree 
enjoining violations of that act, but expressly permitting the asso- 
ciation to continue its organization for social or other purposes 
than those therein prohibited. 

[Bd. Note. — ^For other cases, see Monopolies, Cent. Dig. ( 10; 
Dec. Dig. I 12.] 

Monopolies (§ 24)— Actions— Decbei^— Violations.— Where a di- 
rector of an association of wholesale grocers, which, with its di- 
rectors, officers, etc., had been enjoined from preventing manu- 
facturers, by coercion or intimidation, from selling direct to 
retailers, made use of the association’s name and his position 
in it as a director to prevent such direct sales by a manufacturer, 
the fact that as a director he had no authority to take such 
action, while it might exonerate the assodation, did not have that 
effect as to the director. 
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iRfunoTiOK (I 226) — ^Dbcbeb — ^V ioiuirnoRs. — ^Violations of an in* 
Jun^ott decree^ were not excusable because those violating it did 
not intend to folate it or were Ignorant Of the meaning of .its 
terms. ' 

[Bd. Note.— For other cases, see Injunction, Cent. Dig. H 474- 
477, 4S0-488; Dec. Dig. S 225.] 

CORTIHFT (t 8 ) — Obstbdction ov Adiunistbation of Justicx. — 
Under Rev. St I 725 (U. S. Comp. St 1901, p. 583), authorizing 
United States courts to punish contempts of their authority, but 
providing that such power shall not be construed to exend to cases 
except the misbehavior of any person in their presence or so near 
thereto as to obstruct the administration of justice, the writing 
of letters by a party enjoined from uolng certain acts, criticising 
the Government and the litigation instituted by it, resulting in 
the injunction, but not directly calculated to incite disobedience 
to the injunction decree, was not a contempt. 

[Bd. Note. — For other cases, see Contempt, Cent. Dig. M 15-18; 
Dec. Dig. i 9.] 

Prosecution for criminal contempt against the Southern 
Wholesale Grocers’ Association and others. The defendant 
named and three other defendants found guilty, and all 
other defendants discharged. 

O. D. Street^ U. S. Atty., of Birmingham, Ala. 

Luke E. Wright and Caruthers Ewing, both of Memphis, 
Tenn., and Percy, Bennera <& Burr, of Birmingham, Ala., 
for defendants. 

Grubb, District Judge. 

This is a proceeding against the defendants for a crimi- 
nal contempt, alleged to have been committed by them 
|437] through the violation of a final decree of this court 
entered in a cause on the equity side of its docket, in which 
the United States was plaintiff and the association and its 
ofBcore and some of its members were defendants. The pur- 
pose of the bill in the equity cause was to restrain the de- 
fendante from the commission of certain acts alleged to be. 
vi^olations of the act of Congress of July 2, 1890, commonly 
known as the Sherman Anti-TruSt Law, and to have the as- 
96826*— VOL6— 17 ^21 
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8bciM:i<Mi dedared to be an illegal ccmspiracy in restraint of 
trade and dissolved for that reason. After the cause was at 
i|$ue and some of the proof taken, the United States, through 
jihe !bepartment of Justice, and the defendants came to an 
a^eement with relation to its subject matter, which was 
consummated by the entry in the cause of a final decree by 
the Circuit Court, with consent of the parties. The decree 
was entered of record October 17, 1911, and a copy of it is 
appended to this opinion. The decree did not dissolve the 
association, and it, in fact, continued its organization and 
at least some of its previous activities thereafter and up to 
the time the present proceedings were instituted against it 
by the United States in February, 1918. 

The amended specifications of the acts on which the 
United States relied to show a violation of the decree are 
51 in number. It is not necessary to consider them seriatim. 
They may all be classified into five distinct kinds and so 
treated. They relate : (I) To the maintenance of the organi> 
zation after the date of the decree for the purposes and ob- 
jects set out in its constitution and by-laws; (II) to the issu- 
ance of lists of wholesale grocers, issued after the decree, 
alleged to have been of the description enjoined thereby; 
(in) to alleged acts of the association in exacting promises 
from prospective members not to sell direct to consumers; 
(IV) to alleged undue persuasion or coercion exercised by 
the association, its officers and members, upon manufacturers 
to prevait their selling their products direct to the retailer 
or for the accomplishment of other objects and purposes; 
and (Y) to acts of the association through its president or 
other officers and members alleged to have been obstructive 
of justice, in that their effect was to disparage the decree and 
induce disobedience thereto. The United States introduced 
evidence in support of each of these five classes of acts, It 
was not seriously controverted that they happened, if at all, 
in connection with interstate commerce, so as to confer 
jurisdiction on the court. 

, The issue was not so much whether the specific acts com- 
plain!^ of by the United States were in fact done as it Was 
whothj^ the doing of them, under the circumstances, con- 
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Atitated Tk>htioiiB of the decree of the court, and it is to this 
wq)ect of the ease that thb opinion will be addressed. The 
United l^tes disclaims any purpose of asking punishment 
for any act not a violation of the act of July 2,. 1890, 
though it might be held to be a violation of the terms of 
the decree. It rested its case entirely upon the first section 
of the act of July 2, 1890, which prohibits contracts, con- 
spiracies, or combinations in restraint of interstate trade. 

[1] I. The United States contends that an association 
having the declared purposes of the defendant association 
constitutes by its very existence a conspiracy in restraint of 
interstate trade and commerce, 14;38J in violation of the 
Sherman Anti-Trust Act. The decree does not enjoin the 
maintenance of the organization of the association. On 
the contrary, it contains the express recital : 

“The said association and its officers and members are not re- 
strained from maintaining said organization for social or other pur- 
poses than those herein prohibited.” 

In order to constitute an act or omission a contempt, 
the United States is, in view of its concession, required to 
establish, with the degree of certainty required in criminal 
cases: (1) That the act or omission is a restraint of inte- 
state trade under the Sherman Law, and (2) that it is 
prohibited by the terms of the decree. No reciprocal con- 
cession was made by the defendants, having the effect of 
relieving the plaintiff from establishing the second propo- 
sition. 

The contention of the Government is that, while the de- 
cree permits the continued maintenance of the association's 
organization as a legal entity, it does not legalize its exist- 
ence for the purposes and objects set out in its constitution 
and by-laws. The general tenor of the alleged objectionable 
purposes there set forth was the promoting of harmony 
between the members of the association, who were exclusive 
wholesale grocers doing business in 14 southern States, and 
the manufacturers of food products, to the end that the 
wholesale grocers might be recognized as the economical . 
channel of distribution of the products of the manure- 
turers. 
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%iiyi iwdi a dedtffed ol^ect woidd •conrtitatfr an-OlegiJ:^ 
flttaiiit i>f trade, without reference to the diaracteor of tbe 
activities employed by it to accomplish such purposes, and 
therefore a violation of the Sherman Law, uUless it is to be 
held also to constitute a violation of the terms of the decree 
in this cause, since both must concur to result in a convic- 
tion in this proceeding. It seems to me that the Chronit 
'^urt will be presumed to have familiarized itself with the 
fundamental nature of the association, as set out in its con- 
stitution and by-laws, before the decree recognizing its 
legality was entered, at least to the extent that would have 
enabled it to pass on the legality of the association, on &e 
lace of its organic lawa In view of this presumption, the 
declaration of the decree that the ^ said association, its of- 
ficers and members, are not restrained from maintaining 
said organization” for certain purposes seems intended to 
mean that the court found no illegality in the framework of 
its organization, so far as appeared from its records, but 
only in certain of its activities, those which were expresdy 
<enjcnned by the decree. “ Said organization ” referred to in 
tile decree is the organization under the same constitution 
and by-laws which is now asserted to be illegal. Not only 
is tiiere no expressed injunction in the decree against the 
maintenance of that organization, but an express disclaimer 
by the court, which prevents any implication of one. Hence 
the continued maihtenance of the organization under the 
same constitution and by-laws, after tiie decree, is not. a vio- 
lation of the decree. 

[2] IE. This relates to the issuance of lists of wholesale 
grocers the association since the date of the decree. The 
part of the decree [439] covering this phase of the cope is 
tmntained in its first paragraph and is as follows: 

"And they and eadi of them be end are Ukewlse enjoined, re- 
'Strained, and prohibited from poblishing, eanMng to be pnbllshea,>and 
•aslstlsg or encenraglng the publication, distribution, <»: cirrolation 
>af any . book, pamphlet, or list, wher^ is contained only the names of 
wbotesale grocers, located in the territory embra<»d by said or^hlaa- 
tioo. Who have announced their intention or agreed directly oV hidl- 
rectly, ezpresSly, or Impliedly, to work In harmony with tftCl'viaBb- 
ctatton.'* 
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cbeiee^ruau^'to iiunuiaetoi«» ol itt^liate thatmei^ ilk 
esktencoiat the time of the eiil^ of the decree,, aod also 
seine that were subsequently published by it. The question 
was whethm^ ihey were of the kind ^joined. 

The assodation seems to have construed the words of 
the decree, *‘to work in harmony with the associaticm,” 
as being synonymous with “ members of the association.” 
That this was too narrow a construction is obvious. There 
was evidence pro and con upon the issue as to whether the 
list contiuned the names of persons or firms out of sympathy 
with the declared purposes of the association. It is clear 
that, if its names were purposely confined to those (whether 
members or non-members, or those otherwise not in sympathy 
with its purposes) who worked in harmony with the asso- 
ciation in effecting its purpose of confining the sales of 
manufacturers to those who were exclusive wholesalers, then 
it answered the description of the lists that were enjoined 
by the decree ; and the issuance, after the entry of the decree, 
of such lists would be a violation of it. Nor would the 
adding to or omission of nam^ from the list, with the intent 
to evade the decree, change the situation in this respect. 
Whether the evidence is persuasive beyond reasonable doubt 
that the lists were of the description enjoined, so that the 
issue of them, disconnected from the circumstances under 
which they were issued, constituted of itself a contempt, 
need not be determined, in view of the difficulty, if not the 
impossibility, of considering it apart from all the surround- 
ing circumstances, and in view of the decision reached by 
the court that their issue, considered in connection with 
tile attendant circumstances, constituted a violation of the 
decree. 

IIL The third class of acts of the association upon which 
contmnpt is predicted relates to the promise, alleged to have 
bem mcacted of the prospective members of the association 
by it, as a condition to election and continuance in member- 
ship, viz,, nipt to sell direct to consumers while they remained, 
members, pf . the association. 

; [8] ; jt may, be conceded, as contended by the plaintiff, 
that a contract between many engaged in the same busmess 



OpteljHi’4it tte Obo^- 

to'i^fniiui fn^ individual cv a elan^^iroidd 

be an illegal ceatraiat of trade under the Sherman Aet^ 
unmforceable at law and subjecting the participants to a 
crhninal prosecution thereunder. Such a omtraet might be 
express or impliedj or consist of a mere combination or con- 
{piracy to accomplish that end. No definite form of agree* 
ment is required. The question in this case is whether such 
a ccmiaraMst, combination, or conspiracy can be deduced from 
the facts in evidence. 

[440] [4] The membership of the association was by its 
comtitution (which met the approval of the Circuit Court) 
limited to exclusive wholesale grocers. To admit one to 
membership it was first essential to determine his qualifica- 
tions. It was therefore necessary for the association to 
ascertain, concerning each applicant for membership, 
whether he was at the time he sought membership an 
exclusive wholesaler. It would otherwise have bem im- 
possible to maintain an association composed only of the 
wholesale grocers, and the decree recognizes the propriety 
of an organization with such a membership. It would be 
equally impossible to maintain a like organization if mem- 
bers, after admission, were free to engage in retail business 
end still remain members. It was therefore proper for the 
association to purge itself of retailers and semi-jobbers. 
A means of doing this was to investigate the business of 
members and drop those who might' have lapsed into re- 
tailesrs. It would Ibe futile to admit one to membership, 
iinlftsfl his expectation when admitted was to remain an 
eXclufidve wholesaler for a reasonable length of time, mnce 
otiierwise he would cease to be eligible to continued mem- 
bership as soon as he reverted to the retail business. There 
could be no impropriety, for the purpose of determining 
present and future eligibility, to ask and receive assurances 
from the applicant that he expected to engage, while a 
tnember, in the exclusive wholesale bunness. There was 
no otiier feasible way of determining eligibility to mem- 
bership in the association. No oath to refrain from sdling 
direct to consumers was administered to the applicant, 'and 
AO Italut, fine, or penalty imposed in case tiie promise 
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WM birdcao^ by him. No sanction accompanied the appli- 
cant's assaranoe or promise, and the only liability that 
followed a lapse on the part of the new member was in- 
eligibility to continued membership. If an association ez- 
clusively of wholesale grocers was to exist, it was necessary 
that ineligibility be visited upon any member who ceased 
to be a wholesale grocer. This was as true in the absence 
of a promise or assurance as if one had existed. The pur- 
pose of the assurance was merely to convince the association 
that there was a reasonable expectation on the part of the 
applicant to remain eligible long enough to justify admis- 
sion to membership. His right to sell to consumers was 
not ta^en away or impaired for any definite time or at 
all. He had the option, without restriction. He could 
not sell direct to consumers and remain a wholesaler. He 
must either give up the one or the other. This, however, 
was not by virtue of his promise or assurance, but only 
because the two things were incompatible with each other, 
as much so as are black and white. 

[5] IV. The fourth class relates to alleged coercion of 
manufacturers exercised by the association to compel them 
to confine their sales to exclusive wholesalers. There is little 
evidence in the record of newly occurring acts of coercion of 
this kind, on the part of the association or its executive 
officers, after the date of the decree. The president is ^own 
by the correspondence to have repeatedly disclaimed any 
effort on the part of the association to interfere with the 
policy of manufacturers in regard to distribution of their 
products. The disclaimers probably lose some of their force 
because of their iteration in stereotyped form. It is clear, 
however, that the record would [441] not sustain a convic- 
tion upon these specifications, if the association had had no 
previous history of coercion. The only instances of attempts 
even to influence manufacturers since the date of the decree, 
appearing in the record, relate to the matters of abolishing, 
the practice bf giving ^ free deals ” and retaining the prac- 
tice of guaranteeing manufacturers’ products in the hands- 
of wholesalers against declines in prices. Other than these, 
which ore discussed hereafter, the transactions between the 
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nsSw^^oii afid mantifad^ire^ ward confined to tliie fiiir^ 
niaMng of infonnation to manufactittCrs by the aasociatioit 
OB^request as to the standing' of applicants for the pi^vilege 
of'diiect bnyrng- from the factory and the sending of iQie 
lists of the association to manufacturers. If these acts aie' 
to be construed merely as offers of assistance to the manu- 
facturers in carrying out a policy of their own voluntary 
adoption, empathized with but in no way induced by the 
association, they would probably not constitute violations of 
the decree. If there had been no previous histoe of such 
coercion connected with the distribution of the lists and the 
answering of the inquiries by the association, no other con- 
struction would be demanded. It is conceded that at one 
time the association did issue the lists, then designated 
“ Green Book,” as a means of compelling the manufacturers 
to confbe their sales to those whose names appeared on the 
list; and there is shown no express repudiation of the former 
policy of coercion, aided by such means, before the date of 
the decree. The former history of coercion cannot be ignored 
in interpreting the meaning of the continued distribution of 
the lists and furnishing information to manufacturers, which 
occurred after the decree. The association itself is charged 
with knowledge of all it had done in this respect, and it is 
difficult to conceive that its present executive officers had no 
actual knowledge of the previous coercion of manufacturers 
by the association' through these means. The litigation in 
which the association had been involved, arising out of such 
acts of coercion, necessarily apprised them of it. Constru- 
ing the acts of the association in issuing the lists after ilie 
dhte of the decree, in the light of the admittedly improper 
use to which the ‘‘ Green Book,” their predecessor, had been 
put before the decree, and without any express repudiation of 
such misuse by the association or its executive officers at any 
time, the inference seems a natural one that the association 
ocmtinued the issue of the lists and the fUmi^ing of infyt* 
mafion in answer to inquiries with knowled;^ tiiat they 
w^ld have a like effect upon the manufacturers, who thete- 
afh!#|<^ved‘thcm, as they had had before the deereO. The 
tiie lists and the responses to inqturies with tiSis 
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etfecit' ^aa^toted* ft violation of the eet* of Jafy 2, 1890 
(£oeioe V. Zewior, 208 U. B. 274^ 28 Sup. Ct. 301^ 52 L. Ed< 
468, 18 Ann. Caa. 816), and of the final decree in the equity 
cause, which expresdy enjoined attempts to coerce a menu* 
facturer to refrain from selling retailers or whomsoever he 
pleased. 

These acts have an added significance to that of merely 
assisting a manufacturer in carrying out a policy of his 
own voluntary adoption and maintenance and partake of 
the coercion which had concededly accompanied amilar acts 
of the association before the date of the decree. They consti- 
tuted a deliberate utilization by the association, L^9J after 
the decree, of the infiuence over the manufacturers which 
the previous policy of coercion had gained for it before 
and up to the time of the decree. It is not necessary, how- 
ever, to decide whether such acts, in the absence of any 
misleading statements as to the effect of the decree, would 
constitute violations of its terms. There were such mislead^ 
ing statements made to the manufacturers. The associa- 
tion, on October 31, 1911, through its president, addressed 
to all manufacturers on its mailing list a circular, which 
purported to be a response to inquiries from certain manu- 
facturers as to whether the association would continue to 
issue the “ Green Book ” after the decree, and which stated 
that it would continue to do so, and that none of the methods, 
rules of practice, or activities of the association would be 
affected by the decree. In the light of the previous history 
of coercion, attending the distribution of the ** Green Book,*’ 
this could only have meant that the manufacturer who sold 
to unlisted persons would still incur the displeasure of tlm 
association. A previous circular addressed to members, 
but also sent to manufacturers, cannot be said to have cor- 
rected the impression received from the circular of October 
81$ 1911. It was not addressed to manufacturers; it was 
not the last word of the association but was prior in point 
of time to that of October 31, 1911, and was not calculated 
hy language to remove the impression naturally created by 
the circalar of October 31, 1911, that the lists, which super- 
seded, the Green Book,” would continue to be issued by the 
aeiecaation and with like effect as had bem the ** Green 
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Boof^ That it was so understood by the maaulaeturara, 
pi^bers, and those desiring to become mmnbers or to be 
listed, 80 as to be mititled to direct buying privileges, ap^ 
pears from the evidence tending to show that after the 
decree, as before, thoujdi probably to a less extent, there was 
a difficulty attending the direct buying from certain manu* 
facturers who were supplied with the lists by the associa- 
tion, unless the name of the buyer appeared upon the lists, 
and a general impression that being listed was essential 
to direct buying privileges. This seems a fair deduction 
from the evidence, even after making allowance for the 
argument that the manufacturer and his salesmen would 
naturally be inclined to make the association a scapegoat 
for their own disindination to sell the retailer. The record 
also shows that the president of the association acquired 
knowledge that this condition of the trade continued after 
the date of the decree and up to the time of the commence- 
ment of this proceeding. It is true that he consistently 
stated it was not the function of the association to interfere 
with the manufacturer in his policy of distribution, yet it 
seems clear that these results of the issuance of the lists be- 
came known to him from the correspondence addressed to 
and received by him, and that he took no steps to correct the 
impression that had become so general in the trade. 

For these reasons, I think the association and its preri- 
dent violated the decree in sending the lists and information 
to the manufacturers, under these conditions, and when 
chargeable with this knowledge. The secretary was also 
technically guilty, but the evidence shows his acts were 
ministerial and that he had no direction of the policy of 
the association. 

[448] [6] The Government also contends that the asso- 
dation, through its president, violated the decree in writing 
to manufacturers with the purpose, in one instance, to per- 
suade the manufacturer to abandon the policy of giving' 
^ free deals,” and in another to persuade the manufacturer 
to continue the policy of guaranteeing the prices of its 
goqds, in the hands of the jobber, against declines I do 
not Blid it necessary to determine the merits of these pdh- 
oIm or iheir effect <m prices. The letters written the manu- 
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fftCtarMis by the associ^ seem to ms to contain only 
Intimate ai'guments to support the contentions of the asso- 
ciation. They contain on their face no hint of coerdon or 
intimidation. It is conceded tiiat in each case they failed 
to persuade the manufacturer to act as the association de- 
sired. While it is true that argument, addressed by a com- 
bination to an individual, should be closely scrutinized in 
order to detect any veiled threat which may be cloaked 
under the language of argument, I do not think tiiat such 
an inference can be fairly drawn from the correspondence 
rdating to the discussion of the policies mentioned. Un- 
less, therefore, it be true that a combination in the form 
of an association is disabled for that reason from address- 
ing fair and legitimate argument to unorganized individ- 
uals, with the purpose of redressing what it considers to 
be grievances, the decree has not been violated by these acts. 
The contention of the plaintiff is that the Sherman Act 
prohibits a combination from addressing even legitimate 
argument, which may affect interstate trade relations, to 
an individual engaged in trade of that character. If the 
principle is correct, it would work the extinction of all 
trade organizations except for purely social purposes. 
Their only other valuable function is to redress trade griev- 
ances by legal methods. If persuasion by argument, made 
in good faith and without coercion, express or implied, is 
not open to them for that purpose, their usefulness is at 
an end. It will not be denied that there are real advanr 
tages to be derived from a proper kind of cooperation, not 
obtainable by a single individual, unaided. It would be 
an unfortunate construction of the Sherman Law that would 
deprive individuals of the benefit and protection to be ob- 
tained from such cooperation. The decree permits the or- 
ganization to continue to exist for other than social pur- 
poses; indeed, for aU purposes other than those expressly 
enjoined. This impliedly recognizes that it may have other 
useful functions which it can legally perform. No authority 
has been cited that goes to the extent contended for by the. 
Government, and I am not prepared to create one. 

[7, $] There are two of the many def^idants, outside of 
the association and its president, against whom the evidenoe 
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HbiiA and L. A. Metchem In each case the dcfeiidanit at- 
tempted to prevent a manohicturer from selling a retaUer 
direct, by a covert threat of ihe withdrawal of patronage of 
the writer and the other jobbers of the locality. In the (Mis 
of Mr. Melchers there is a fair inference from his previous 
activities in connection with the association, from his fur- 
rtirfiing to the manufacturer concerned the list of the asso- 
ciation, as his guide in making sales, and from his mention 
of tile local jobbers, that he was using the influence of the 
association to accomplish his [444] purpose. In the case 
of Mr. Hunt the use of the association’s name and his posi- 
tion in it as a director, to fortify his influence as an indi- 
vidual, is express and unmistakable. He excuses his act by 
want of authority as a director to do what he stated in his 
letter to the manufacturer he would do. While this might 
exonerate the association, it cannot have that effect as to 
Mr. Hunt. He was a member, but not a director, when the 
decree was raitered and testifies that he never saw or read it. 
The evidence of the Government tends to show that copies 
of the decree were sent by registered mail to all members of 
the association. The defendant Hunt had knowledge of the 
fact that the association had been enjoined. Before attempt- 
ing or assuming to act in his capacity as a director, as he did 
do, it was his duty to inform himself of the effect of the in- 
junction, and, failing to do so, he acted at his peril. Both 
defendants testify tiiat they had no intention of violating 
tile decree in doing what they did. The decree would be 
valueless, if those bound by it, and who violate its terms, are 
pmnitted' to purge themselves by denying the intention to 
do so or by pleading ignorance of the meaning of its terms. 

[d] T. The last class of acts relied upon by the Govern- 
ment as constituting contempt are based upon the idea that 
the association and certain of its officers and members are 
guilty of contempt under section 726, United States Revised 
Statutes (U. S. Comp. St. 1901, p. 688) in that thejr ob- 
slructed the administration of justice by writing disparag- 
m^jp of the litigation and of the effect of the decreti to 
tii|!iii^i^boBe' doty it was to obey it, and so encouraged fliaobe- 
dlai^ of it; The eqireations in the letters, which are i^i^' 
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on the Government to sustain these cfpecificaljonst are 
criticisms oi the Government mid of the litigation 
iuEftituted by it, but not directly calculated to incite disobe- 
dience to the decree, -which is the only way in which this 
court can consider them. Some of the circulars issued by 
the association, after the entry of the decree, regarding it, 
had a tendency to mislead, but they have been given consid- 
eration, together with the circular of October 81, 1911, in 
omneetion with the specifications based on coercion of 
manufacturers. 

My conclusion is that the defendant the Southern Whole- 
sale Grocers’ Association is guilty of contempt in violating 
the decree of the court, and it is adjudged to pay a fine of 
$2,500 and such part of the costs as were incurred because of 
the issues found against it; and that the defendants J. H. 
McLaurin, H. Lacy Hunt, and L. A. Melchers are guilty of 
contempt in violating the decree of the court, and each is 
adjudged to pay a fine of $1,000 and such costs as each in- 
curred because of the issues found against them, respec- 
tively. All the other defendants are discharged, with their 
costs. 

DECBEE OF INJTTNCTIOIf. 

“ In the Gircnit Court of the United States for the Northern District 

of Alabama. 

“The United States of America, Petitioner, v. The Southern Whole- 
sale Grocers’ Association et al.. Defendants. In Equity. No. 205. 

“This cause coming on to be heard before D. D. Shelby and Don 
A. Pardee, Circuit Judges, and Thos. G Jones, District Judge, come 
the United States of America by Oliver D. Street, United States 
attorney for the Northern Dial 446 ]trlct of Alabama, and O. E. Har- 
rison, Special Assistant to the Attorney General, who prosecute In 
this behalf, and come also the defendants, by their solicitors, Luke 
E. Wright and Caruthers Ewing, and petitioner moves the court 
for an Injunction in accordance with the prayer of the bill, and by 
consent of all parties, in open court, it Is adjudged, ordered, and 
decreed as follows: 

“ (1) That the said defendants, the Southern Wholesale Groews’ 
Association, and all the members of said association, the Southern 
Wholesale Grocers’ Association, a corporation, the McLester-Van 
Hoose Company, James A. Van Hoose, Robert McLester, the Alabama 
Grocery Company, S. W. Lee, Joseph H. McLaurin, L. M. Hooper, 
S'. E. Hasbageh, 0. W. Bartleson, Robert Moore, /Tbtnims O. DaVto, 
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j&lQUFOWi J. H. 0. Wulburn, J. I>. Faucettei W. A. Scd^ and Jaos^ 
W. Leet and each and all of them, their directors, olAcers, agents, 
semnts, uid employes, and all persons acting under, through, by, 
or in b^alf of them or either of them, or claiming so to act, be, 
and they are hereby^ perpetually ^Joined* restrained, and proldbited 
from combining, conspiring, confederating, or agreeing together or 
with others expressly or impliedly, directly or indirectly, to prevent 
manufacturers or producers engaged in selling or shipping com- 
modities among the several States and in the District of Oolumbia 
from selling such commodities to any person who is not a member 
of the said the Southern Wholesale Grocers' Association, or who 
is not listed on the so-called Green Book, published by said association, 
its officers, and agents, and entitled * Official List of Wholesale Gro- 
cers in the States of Alabama, Arkansas, District of Columbia, 
Florida, Georgia, Indian Territory, Louisiana, Maryland, Mississippi, 
North Carolina, Oklahoma, South Carolina, Tennessee, Texas, and 
Virginia,* or any book, pamphlet, or list of like character; and they 
and each of them be and are likewise enjoined, restrained, and pro- 
hibited from publishing, causing to be published, aiding, assisting, 
or encouraging the publication, distribution, or circulation of any 
book, pamphlet, or list wherein is contained only the names of whole- 
sale grocers located in the territory embraced by said organization 
who have announced their intention or agreed, directly or indirectly, 
expressly or impliedly, to work in harmony with said association. 

They are also enjoined, restrained, and prohibited from publishing 
or distributing, or causing to be published or distributed, or aiding 
mr assisting or encouraging in the publication or distribution of any 
list or lists of manufacturers or producers who have, expressly or 
impliedly, directly or indirectly, agreed to sell only to members of 
said association, or to persons, firms, or corporations listed in said 
Green Book, or book, pprophlet, or list of like character. 

**(2) That the said defendants and each and all of them, their 
directors, officers, agents, servants, and employes, and all persons 
acting under, through, by, or in behalf of them, or either of them, 
or claimiug to so act, be, and they are hereby, enjoined, restrained, 
aud prohibited from combining, conspiring, confederating, and agree- 
iug together or with others to fix a price at which any commodity 
shall be sold, or to coerce manufacturers and producers engaged in 
selling and shipping commodities among the several States, and in 
the District of Columbia, to fix a limited selling price at which such 
commodities are to be sold, and to have such price printed on cards 
and distributed ; and they are hereby enjoined, restrained, and pro- 
hibited from printing, causing to be printed, or encouraging or 
aiding in the printing of such cards or their distribution; and they 
and /i^^ of them are likewise enjoined, restrained, and prohibited 
liDoni' confederating, or agreeing together or with othero. 
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efj^rmly or Impliedly, directly or indirectly, to prevent each mami- 
factnrere and prodncers from selling and shipping commoditleB to 
any wholesale grocer who does not maintain the price so fixed and 
listed; and thay and each of them are likewise enjoined, restrained, 
and prohibited from demanding and receiving from any such manu- 
facturer or producer any rebate, bonus, dr emolument of any kind 
to be paid to any wholesale dealer or jobber for and on account 
of the fact that he has maintained the limited selling price, and 
are likewise enjoined, restrained, and prohibited from paying or 
delivering any such rebate, bonus, or emolument of any kind, directly 
[446] or indirectly, to any such wholesale grocer or Jobber who has 
maintained such limited selling price, or demanding or receiving 
any fine or penalty, directly or indirectly, from any wholesale grocer 
or Jobber engaged in commerce among the several States and in 
the District of Columbia for and on account of such wholesale 
grocer or Jobber not having maintained said limited selling price. 

“(3) That said defendants and each and all of them, their di- 
rectors, officers, agents, servants, and employes, and all persons 
acting under, through, by, or in behalf of them, or either of them, 
or claiming so to act be and they are hereby perpetually enjoined, 
restrained, and prohibited from conspiring, confederating, or agree- 
ing together or with others, expressly or impliedly, directly or indi- 
rectly, to boycott any manufacturer or producer, wholesaler, or 
Jobber engaged in commerce among the several States and in the 
District of Columbia for and on account of any such manufacturer, 
producer, wholesaler, or Jobber having sold or transported in inter- 
state commerce any commodity to any person, firm, or corporation 
who is not a member of said association or who does not maintain 
the said limited selling price or who is not listed in the said Green 
Book or book, pamphlet, or list of like oliaracter, and also from com- 
bining, conspiring, confederating, and agreeing together, or with 
others, expressly or impliedly, directly or indirectly, to prevent any 
person, firm, or corporation who refuses to Join said association or 
who refuses to maintain said limited selling price or who sells com- 
modities direct to the consumer from purchasing such commodities 
from manufacturers. Jobbers, producers, or wholesalers engaged in 
commerce among the several States and in the District of Columbia, 
and also from conspiring, confederating, and agreeing together or 
with others, expressly or impliedly, directly or indirectly, to increase 
Jobbers' profits by increasing prices at which wholesalers and Jobbers 
shall sell any commodity in interstate commerce. 

*'(4) That said defendants and each and all of them, their direc- 
tors, officers, agents, servants, and employes, and all persons acting 
under, Uirough, by, or in behalf of them or either of them or claiming • 
so to act, be, and they are hereby, perpetually enjoined, restrained, 
and prohibited ffom conspiring or agreeing together or with others, 
expressly or impliedly, to do or to refrain from doing anything, the 
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commodity employed or intended to be employed in commerce amol^^ 
• the 8e¥mpal Statea and in the District of CJolombia shall or ^pld be 
Cold by any manufacturer, Jobber, wholesaler, or retailer, or fhe 
purpose or effect of which is to hinder or prevent, by intimidation 
or coercion, any person, firm, or corporation from buying or selling 
any such commodi^ wherever, whenever, from and to whomsoever 
and at whatsoever price may be then and there agreed upon by the 
seller and purchaser. 

**(5) The Southern Wholesale Grocers' Association, its oflicers and 
members, and all who shall hereafter become officers and members 
of said association, are hereby perpetually enjoined and inhibited 
from doing, or combining or conspiring to do, either or any of said 
acts. The said association and its officers and members are not 
i*eBtralned from maintaining said organization for social or other 
purposes than those herein prohibited. 

**(6) It is further ordered, adjudged, and decreed that petitioner 
have and recover of the defendants Judgment for the costs in this 
behalf expended, for which let execution issue. 

The parties have consented to the foregoing ; it Is ordered entered 
as the decree of the court 

** Don a. Pabdee, 

**Circuit Judge. 

•‘David D. Shslbt, 

^'Circuit Judge. 

“Thos. G. Jones, 

**District Judge. 


“It It agreed by all parties that the foregoing be entered as the 
decree of the court. 


\ 

“OCTOBEB 17, 1911.” 


“O. D. Stbeet, 

**Unit€d States Attorney for Petitioner. 

“Luke B. Weight, 
**Attomey for Defendants. 


COKEY ET AL. v. INDEPENDENT ICE CO. ET AL.« 

(District Court, D. Massachusetts. August 4, 1913.) 

[207 Fed. Rep., 459.] 

Monopolies (I 28)— Anti-Tbust Act— Action pob Violation— Suit 
BY Stockholdebs. — ^Minority stockholders cannot maintain a ouit 
in equity under Sherman Anti-Trust Act July 2, 1800, c. <047^ I 7, 

„ . 

Oorey v. Boston Ice Co, (207 Fed. 466, post, page 640). 
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26 Stat 210 (U. S. Comp. St 1901, p, 3202), to recoTer threeColO 
damages in the right of the cori^oration for a violation of the act.< 
[Ed. Note. — For other cases, see Monopolies, Cent Dig. I 18; Dec. 
Dig. § 28.] 

MoNoiK>LiE8 (§ 28) — ^Action von Damage — Pi^bading — Inteistate 
Commerce.” — ^Allegations that an ice company is engaged in cut- 
ting and harvesting ice in New Hampshire and transporting the 
same to Boston and selling it in Boston are not sufficient to show 
that the corporation is engaged in interstate commerce. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. S 18 ; Dec. 
Dig. § 28.1 

Pleading (§ 8) — Facts or Conclusions. — General allegations in a 
pleading that defendants entered into a combination and conspiracy 
in restraint of interstate commerce in violation of Anti-Trust Act 
July 2, 1890, c. 647. 26 Stat. 209 (U. S. Comp. St. 1901, p. 3200), 
held insufficient as pleading conclusions. 

[Ed. Note. — ^For other cases, see Pleading, Cent. Dig. §§ 12-28); 
Dec. Dig. S 8.] 

In Equity. Suit by James B. Corey and others against 
the Independent Ice Company and others. On demurrer to 
bill. Demurrer sustained. 

Whipple, Sears c& Ogden, of Boston, Mass., for complain- 
ants. 

Stone <6 Stone and Boyd B. Jones, all of Boston, Mass., 
for defendants. 

Dodge, Circuit Judge. 

The plaintiffs hold a minority of the voting stock of the 
Independent Ice Company, the first named defendant in 
their bill. According to their allegations, this corporation 
has a claim for damages under section 7 of the Anti-Trust 
Act (act July 2, 1890, c. 647, 26 Stats. 209 [U. S. Comp. St. 
1901, p. 3202]) against the other defendants named, who 
are Boston Ice Company, a Massachusetts corporation; 
Frank J. Bartlett, now its president, formerly its treasurer; 
American Ice Company, a New Jersey corporation; Wesley 
H. Oler, its president; George A. Taylor, treasurer and- 

« Syllabus copyrighted, 1913, by West Publishing, Company, ; 
96826 *— vol5— 17 22 
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director of the defendant Independent Ice Company, who 
holds in trust the majority of that company’s voting stock. 

After setting forth acts of the other defendants from 
whidi the above claim for damages is alleged to have arisen 
in the Independent Company’s favor, the bill alleges a de- 
mand, made by the plaintiffs as stockholders in that com- 
pany, upon its president and directors for the institution of 
a suit in its name, under section 7 of the Anti-Trust Act, 
against the Boston Ice Company for the damage claim 
[460] alleged to exist and the failure or refusal of those 
directors to bring such suit. The relief prayed for is: 
(1) An account of the damages sustained by the Independ- 
ent Company and a decree for three times the amount there- 
of, with costs and attorney’s fee, to be paid either by the 
other defendants to said company or a part of said damages, 
in proportion to the stock owned by them, to be paid by the 
defendants to the plaintiffs; (2) in the alternative, the ap- 
pointment of a receiver to sue for and collect such damages; 
(3) for other and further relief, etc. 

According to the bill, the plaintiffs are Massachusetts citi- 
zens and so also are the defendants, the Boston Ice Com- 
pany, George A. Taylor, the Independent Company’s treas- 
urer, and Frank J. Bartlett, the American Company’s presi- 
dent. The bill discloses no matter in controversy, there- 
fore, between citizens of different States and is maintain- 
able in tiiis court, if at all, only because it presents a matter 
in controvert arising under the Federal statute referred to. 

The bill does not ask for any preventive relief, such as it 
would be within the general equity jurisdiction of the court 
to afford, against injury resulting or to result from an un- 
lawful combination. Of such a suit the court might have 
jurisdiction independently of diverse citizenship because a 
Federal question was involved. Chahnen, etc., Co. v. 
Chaddoid <6 Co. (C. C.), 175 Fed. 995. On the contrary, 
as the plaintiffs ezpresidy state in their brief, the suit is one 
**io enforce a remedy provided by the act itself; that is, a 
judgment for threefold damages and costs.” The defer- 
ents raise the objections that the court has no jurisdictitm to 
entertain the bill or grant the rdief for whidi it prays, and 
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that it has no jurisdiction to entertain any suit in equity 
under the act .wherein any person other than the United 
States, by its Attorney G^eral, is the plaintiff. These ob- 
jections are first to be considered. 

[1] As the plaintiffs concede, it is settled that a stock- 
holder cannot maintain a suit at law authorized by section 
7 of the act for injury to the business of his corporation 
whereby the value of his stock is impaired. The right of 
action created by this section is in the corporation alone, 
representing all its stockholders. Amea v. American, etc., 
Co., 166 Fed. 820 (C. C. Mass. 1909) ; Loeh v. Eastman, etc., 
Co., 183 Fed. 704, 106 C. C. A. 142 (C. C. A. 3d Circ. 1910). 
They are therefore obliged to contend that the act permits 
minority stockholders to accomplish through a bill in equity 
what they could not accomplish by a suit at law under sec- 
tion 7, jurisdiction whereof, as that section expressly pro- 
vides, might be had in any district where the defendants 
could be found, irrespective of diverse citizenship or amount. 

The Anti-Trust Act contains express provisions deter- 
mining the remedies whereby and the courts wherein its pro- 
visions are to be enforced, instead of leaving them to be as- 
certained according to the general statutory provisions gov- 
erning such matters. Section 7, regulating suits at law, has 
been referred to. Section 4 invests the Federal courts with 
jurisdiction “ to prevent and restrain violations of this act,” 
but goes no further in expressly giving them jurisdiction in 
1461] equity, and by the same section it is made the duty 
of the law officers of the Government to institute the equity 
proceedings authorized. 

In view of these express provisions, the Court of Appeals 
for the Fifth Circuit has held, in Gulf, etc., Co. v. Miami, etc., 
Co., 86 Fed. 407, 420, 421, 30 C. C. A. 142 (1898), that suits 
in equity or injunction suits by other than the Government 
of the United States are not authorized by the act. And the 
Court of Appeals for the Second Circuit has later held, in 
NationcA, etc.. Co. v. Mason, BuUdera, etc., 169 Fed. 259, 263, 
94 C. C. A. 585, 26 L. B. A. (N. S.) 148 (1909), that the in- 
junctive remedy is available to the Government only, and the 
individual can only sue for threefold damages. These are 
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the only Court of Appeals decisions jfound regarding suits 
in equity Under the act. The greater part of the decisians 
in the lower Federal courts have been to the same effect. See 
BlindeU v. Hagan (C. C.), 64 Fed. 40 (1898); Pidcock v. 
Harrington (C. C.), 64 Fed. 821 (1894) ; Qreer v. SU>tter 
(C. C.), 77 Fed. 2 (1896); Southern, etc., Co. v. Cnited 
States, etc., Co. (C. C.), 88 Fed. 659, 663 (1898); Bloch t. 
Standard, etc., Co. (C. C.), 95 Fed. 978 (1899) ; Metcalf v. 
American, etc., Co. (C. C.),108 Fed. 909 (1901), and (C.C.), 
122 Fed. 115, 126 (1903). In the last-cited case, as in this, 
the bill was brought by a minority of stockholders and it 
sought not only to have a transfer of the corporation’s prop- 
erty set aside as void under the act but also treble damages 
according to section 7. A view contrary to the above has 
been taken in Bigeloxo v. Calumet, etc., Co. (C. C.), 155 Fed. 
869,876 (1907), and Mannington \. Hocking, etc., Co. (C.C.), 
183 Fed. 133, 140 (1910). In the first of these two cases, 
at least, there was diverse citizenship of the parties. I think 
the right construction of the act is that adopted by the two 
Court of Appeals decisions above cited. If, as there held, 
authority to sue for relief by injunction against violation of 
its provisions has been given by the act to the (jk>vemment 
alone, I am unable to believe that authority to sue in equity 
for other relief has been given by it to private parties. The 
plaintiffs urge that since they cannot get the damages they 
claim at law except through the corporation, they are with- 
out remedy unless a stockholder’s bill can be maintained. 
But neither they nor their corporation could claim any right 
whatever to such damages except so far as the act has ex- 
pressly given such a right, and the express provisions of the 
act are not of a character such as permits extending them by 
implication. 

[2] If the above conclusion is right, the bill cannot be 
maintained. If not, the objections next to be considered are 
that the allegations of the bill fail to show the defendants 
to have done anything which the Anti-Trust Act declares 
illegal or makes a misdemeanor. 

The trade or commerce which t^e bill charges tihem with 
oombining to restoain or monopolize is descohed in para- 
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graph 2. The allegations are: As to the Independent Com- 
pany, that it has been engaged since its organization in 
1895— 

'*^ln the business of cutting and harvesting ice, principally in the 
State of New Hampshire, transporting the said ice to the city of 
Boston in the State of Massachusetts, and there selling the saine; 
the larger part of said Ice being delivered in said Boston, but some 
being shipping to places outside the State. [468] Said defendant 
Independent Ice Company has thus continuously since the date of its 
organization been engaged In Interstate commerce in ice.” 

As to the Boston Ice Company, the allegations are that 
since its organization (the date whereof is not alleged) it 
has been engaged — 

“ in the business of cutting and harvesting ice throughout the New 
England States, transporting the said Ice to said Boston, and there 
selling the same. Said defendant Boston Ice Company has thus been 
continuously engaged in Interstate commerce in ice.” 

The last clause in each of the two above quotations is of 
no effect unless the preceding allegations have made it dis- 
tinctly appear that the business described was “trade or 
commerce among the several States.” Nor, unless this is 
the case, do any of the later references in the bill to the 
business here described as interstate trade and commerce 
assist to bring it under that description. If the bill has 
charged any combination, monopoly, or attempt to monopo- 
lize obnoxious to the statute, it is only with regard to “ the 
trade and commerce in ice between the city of Boston and 
the various New England States” or “the trade and com- 
merce in ice in said territory.” See paragraph 4. What is 
referred to by the language quoted must be taken as mean- 
ing nothing other than the trade or commerce in ice de- 
scribed as above in paragraph 2. The defendants contmid 
that in paragraph 2 no trade and commerce in ice between 
Boston and the various New England States is described, 
nor any interstate trade or commerce whatever. 

In this contention I think the defendants are right. The 
Boston Ice Company might well be engaged in cutting and 
harvesting ice in every New England State, transporting, 
it to Boston, and selling it in Boston without being en- 
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gaged in interatote commerce at aU. The natmid import 
of the allegations is not only that the ice remained the pn^- 
erty of the Boston Ice Company from the time it was cut 
until they had sold it in Boston, but also that the Boston 
Company itself carried it to Boston after cutting and har* 
vesting it. No combination to restrict or monopolize the 
transportation of ice between New England points and 
Boston is anywhere charged in the bill. And if the Boston 
Company shipped its ice by a carrier from such points out- 
side of Massachusetts to itself at Boston, its subsequent 
sales thereof in Boston would not necessarily be transactions 
in interstate commerce. Banker, etc., v. Penna., 222 U. S. 
210, 32 Sup. Ct. 38, 56 L. Ed. 168 ; Purity, etc., Co. v. Lynch, 
226 U. S. 192, 33 Sup. Ct. 44, 57 L. Ed. 184. The plaintiffs 
rely upon Addyeton, etc., Co. t. United States, 175 U. S. 
211, 20 Sup. Ct. 96, 44 L. Ed. 136; Montague dk Co. r. 
Lotory, 193 U. S. 38, 24 Sup. Ct. 307, 48 L. Ed. 608; Svnft 
dk Co. V. United States, 196 TJ. S. 375, 25 Sup. Ct. 276, 49 
L. Ed. 518. But their allegations do not make it possible 
to say, as in the first case, that the Boston Company was 
engaged in selling and shipping the commodity manufac- 
tured by it into other States under contracts for its manu- 
facture and sale with citizens of such other States, nor that 
it was engaged, as in the second case, in selling a com- 
modity in one State procured by it from manufacturers in 
other States, nor that it was engaged, as in the third case, 
in selling its confinodity in one State to dealers and con- 
sumers in others, thereafter shipping it in pursuance of 
such sales. 

[463] I am unable, therefore, to hold, on the allegations 
made, that the Boston Ice Company is shown to have been 
engaged in interstate commerce in ice. The allegations de- 
scribing the Independent Company’s business are the same 
with two additions only, not made as to the Boston Com- 
pany. The first is that the Independent Company cut and 
harvested its ice principally in New Hampshire; the sec- 
ond is that, having transported its ice to Boston and there 
sold it, the larger part of it was delivered in Boston, but 
some was diipped to places outside the State. I see noth- 
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ing in either of tiiese allegations to justify a otmclasum 
different from that arrived at regarding the allegati<ms 
about the Boston Company. It is not alleged that it was 
the Independent Company by whom its ice was shipped to 
places outside the State, or that, if so, the ice was shipped 
to purchasers outside the State. The plaintiff has no right 
to expect the court to supply either of these things by 
inference. 

[8] If the above conclusions are wrong, the objections 
next to be considered are that no combination or conspira<^ 
to restrain the trade described and no monopolization 
thereof or attempt to monopolize it are sufficiently alleged in 
the bill. 

The plaintiff has not, as was done in Swift v. United 
States, 196 U. S. 375, 25 Sup. Ct. 276, 49 L. Ed. 518 ; Loewe 
V. Lawlor, 208 U. S. 274, 28 Sup. Ct. 301, 52 L. Ed. 488, 18 
Ann. Cas. 815, upon which he relies, alleged a combination 
or conspiracy by the defendants to do certain specified acts, 
with a description of the intended acts sufficient for a de- 
termination by the court whether or not a combination or 
conspiracy to do such acts would or not be a combination 
or conspiracy to restrain or monopolize the trade or com- 
merce which the act protects. He has, on the contrary, 
begun by alleging a “combination and conspiracy,” which 
he describes as in restraint of the trade and commerce in 
ice in New England, entered into by the defendants after 
they had formed the “plan and purpose of monopolizing” 
such trade and commerce, and the subsequent cooperation 
of the defendants to carry out such plan and purpose and 
continue such combination and conspiracy. This is fol- 
lowed by allegations of subsequent acts done by the defend- 
ants, or some of them, “ in pursuance of said plan and pur- 
pose and in continuation of said combination and con- 
spiracy,” and by allegations as to some of these acts that 
competition has been thereby prevented or destroyed, or a 
“monopoly,” which the Boston Ice Company is assumed 
rather than alleged to have obtained, thereby protected, per-, 
fected, fostered, or sustained. That the acts thus charac- 
terized were the acts or among the acts contemplated by the 
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**^c6aibiAation’or conspnacy *’ as formed is left to inference; 
tine direct allegations describing this “ combination or con- 
spiracy” not going beyond the statutory language. Con- 
ceding that the bill is not to be construed like an indictment, 
and without reference, therefore, to any of the decisions 
which have dealt with indictments under the act, and con- 
ceding, further, that “combination,” “conspiracy,” and 
“ monopolizing or attempting to monopolize ” need not nec- 
essarily be alleged separately and distinctly from each other, 
but may be indiscriminately charged, as here {CUley v. 
United, etc., Co. [D. C.] 202 Fed. 698; Strout v. United 
Shoe Mcush. Co. [D. C.] 202 Fed. 602) I am still unable to 
[464] believe that facts constituting an offense or offenses 
under the act have been alleged with such definiteness and 
certainty as makes it fair and just to require the defendants 
to answer the allegations. 

It is true that with regard to one of the acts alleged to 
have been done as above, viz, the obtaining control of the 
management of the Independent Company by the Boston 
Company, in 1904, by acquisition of the beneficial interest in 
in a majority of the Independent Company’s stock, the bill 
avers (paragraph 5) “that said acquisition of control was 
in itself a contract and combination in restraint of trade 
and commerce in ice between • • • Boston and the 
various New England States,” and also “an attempt to 
monopolize the trade and commerce in ice in said territory.” 
But without alleg^ions that there were no other competi- 
tors, or of the proportion of the trade and commerce referred 
to controlled by the two companies before 1904, 1 am obliged 
to regard the quoted averments as mere conclusions of law 
unsupported by any facts alleged. 

The defendants object further that no injuries to the In- 
dependent Company’s business or property are sufRciently 
alleged. In what the bill sets forth relating to injuries for 
which damages are claimed, the proportion of definite facts 
to general and indefinite charges of conduct of a kind which 
might tend to the Independent Company’s injury in 4ts 
business or property is indeed small ; but, were this the only 
valid 4ib}ection to the bill, I am not satisfied that it ought 
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to be sustained. ' It seeihs to me, on the whole, sufficiently 
alleged at least that in 1906 the control by the Boston Com* 
pany was so. exercised as to cause acceptance by the Inde- 
pendent Company of a price for certain ice less than its 
market value and less than the Boston Company, to which 
it had been sold and delivered, had agreed to pay ; also that 
the same control was so exercised in 1909 as to prevent any 
sale of certain ice which, but for such exercise of control, 
might have been profitably sold. I cannot say that these 
allegations do not describe an injury to the Independent 
Company’s business or property. 

Lastly the defendants object that the bill does not contain 
allegations meeting the requirements of equity rule 94 (rule 
27 of the rules of 1912 [198 Fed. xxv, 115 C. C. A. xxv]) 
with regard to stockholders’ bills. A letter dated July 20, 
1910, is set forth, alleged to have been sent by the plaintiffs 
to the president and directors of the Independent Company. 
In one place it asks for the bringing of suits under the act 
against all the present defendants except Bartlett and Tay- 
lor, in another for the bringing of such a suit as is now 
brought against the Boston Company alone. A refusal by 
the directors to bring such suits is alleged, under date of 
September 7, 1910. The present bill was filed March 8, 1912. 
There are no allegations that the same president and di- 
rectors continued in office from July, 1910, to March, 1912. 
No effort to obtain action by the stockholders independently 
of the directors is alleged, but it is alleged that further 
efforts to obtain action by either directors or shareholders 
would be “manifestly useless.” In view of Delaware, etc., 
Co. V. Albany, etc,, Co., 213 U. S. 435, 29 Sup. Ct. 540, 53 
L. Ed. 862, and of the relations disclosed in the bill between 
the plaintiffs and the directors and other stockholders of 
the Independent Company, I should be unable to sustain 
[466] this objection by itself, however much is left to be de- 
sired by those allegations of the bill which are intended to 
meet rule 94 (27). 

I am obliged, however, for the other reasons stated, to 
sustain the demurrer. 

Bemuh^ sustained. 
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COKEY V. BOSTON ICE CO.* 

FEKBIS V. SAME. 

(District Court, D. Massachusetts. August 4, 1918.) 

[207 Fed. 465.] 

MoncsrauBS (I 28)— Actions fob Dauaobs— Injubt to Pbofebtt — 
ESlbotion to Offices. — Plaintiffs having no right to property In the 
offices of a corporation which they had previously held, the elec- 
tion of others thereto, even If an act unlawful, because done In 
pursuance and furtherance of a combination, conspiracy, or an 
attempt to monopolise, obnoxious to the Anti-Trust Act (act 
July 2, 1890, c. 647, 26 Stat. 209 [U. S. Oomp. St. 1901, p. 8200]), 
does not bring them within section 7 giving a right of action to 
any person Injured in his business or property by another by rea- 
son of anything declared to be unlawful by the act.* 

[Ed. Note. — ^For other cases, see Monopolies, Cent. Dig. ( 18 ; Dec. 
Dig. i 28.] 

At Law. Two actions, one by James C. Corey, the other 
by Jarvis W. Ferris, both against the Boston Ice Company. 
On demurrers to declarations. Demurrers sustained. 

Whipple, Sears <& Ogden, of Boston, Mass., for complain- 
ants. 

Stone <& Stone, and Boyd B. Jones, all of Boston, Mass., 
for defendant. ^ 

Dodoe, Circuit Judge. 

These two declarations differ only in details unimportant 
upon the questions raised by the demurrers. 

Each plaintiff says that, by reason of unlawful acts of the 
defendant, he has been injured in his business and prop- 
erty,” and each claims threefold the damages so sustained. 
Each declaration purports to allege participation by the 
defendant in a combination and conspiracy in restraint of 
interstate trade and commerce and an attempt by it to 

• See Corey v. Independent Ice Co. (207 Fed. 458), anie, p. 880. 

> SyUabuB ciqiyrlghted, 1918, by West Publlahlng Company. 
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monopolize sudi commerce; also that the alleged unlawful 
acts set forth were done in pursuance and furtherance of 
such combination, conspiracy, or attempt. The suits there- 
fore are brought under section 7 of the Anti-Trust Act 
(26 Stats. 209). Each plaintiff says he owns a considerable 
amount of stock in the Independent Ice Company, a Maine 
corporation, and was a director of that company from 1895 
until February 12, 1908. The plaintiff Corey says that he 
was also treasurer from 1903 until February 18, 1908, at a 
yearly salary of $2,100. The plaintiff Ferris says that he 
was also president from 1903 until February 13, 1908, at a 
yearly salary of $2,400. 

The injury alleged by each to his business and property ” 
is set forth as follows: According to each declaration the 
defendant company acquired control of the management of 
the Independent Com[466]pany, the two corporations hav- 
ing previously been competitors. It obtained and exercised 
such control by the voting power of a majority of the Inde- 
pendent Company’s stock held in trust, and through an 
election of directors, a majority of whom had been nominees 
and business associates of the defendant, subservient to its 
interests and ready to do its bidding. On February 12, 
1908, a stockholders’ meeting was held to choose directors 
and officers. The only stock represented was that held in 
trust as above. In the language of the declarations, “ at said 
meeting the plaintiff failed of re-election as a director.” 
Each declaration then described what had thus been done 
at the meeting in the following terms: 

“And (the plaintiff) was thus dismissed and ousted from said 
office through the exercise of the voting power belonging to said 
shares.” 

In each declaration the plaintiff next alleges that at a sub- 
sequent directors’ meeting on February 13, 1908, ‘*he was 
also dismissed and ousted from his office as (treasurer or 
president) by the election of a new (treasurer or president),” 
and that ‘‘ the directors and officers elected at said meeting 
were the nominees of the defendant.” 

Beference is made in the declarations throughout to the 
doings thus described at the meetings of February 12th and 
18th as a dismissal or dismissal and ouster of the plaintiffs, 
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respectively, from the offices above mentioned. It seems to 
me elear that the use of these terms is not justified by any 
of the facts alleged. It also seems to me clear that no injury 
to any business or property of either plaintiff appears from 
any of the facts alleged. So far as appears, the proper time 
for an election of corporate officers had come and the respec- 
tive meetings were duly held for the purpose. The plaintiffs 
held their respective offices upon no other terms, so far as 
appears, than that they should be elected in due course. 
However long they had held their respective offices, or how- 
ever frequently they may have been re-elected, there is noth- 
ing to show that they had any right to expect that they 
would be chosen again at this or any given election, nor to 
show any right of property in the offices mentioned or the 
salaries attaching thereto, or any such interest in them after 
the dates of the meetings in 1908 as entitled them to say 
(hat failure to elect them to those offices was an injury to 
their business within the meaning of section 7, whether or 
not the election of other persons in their places can be said 
to have been acts unlawhil because done, as the plaintiffs 
say, in pursuance and furtherance of a combination, con- 
spiracy, or in an attempt to monopolize, obnoxious to the 
act. That they lost the salaries they had been receiving 
and have not been able to get other employment or other 
remunerative employment since can not therefore give them 
any rights against the defendant under section 7. 

I am further of opinion that no facts sufficient to show 
that the defendant was a party to or engaged in any com- 
bination or conspiracy in restraint of interstate trade or 
commerce, or engaged in any attempt to monopolize such 
commerce, are stated in their declarations. The allegations 
relied on for this purpose are in all material respects similar 
to those made in case No. 324 Equity, a bill in equity filed 
by James R. Corey et al. in this court March 8, 1912 (207 
Fed. 459), to [467] which bill a demurrer is sustained upon 
the date of this opinion. To the opinion this day filed in 
said case, reference may be had for a statement of the reasons 
upon which the above conclusion is reached. 

The 4efendant’s demurrer to the declaration in eaeh-of the 
above cases is sustained. 
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MOTION PICTUBE PATENTS CO. v. ECLAIB 
FILM CO. 

(District Court, D. New Jersey. September 4, 1918.) 

[208 Fed. Rep.. 4ie.] 

Monofouss (§ 21) — Suit fob Infringement— Defenses, — ^An alle- 
gation in the answer in an Infringement suit that the United States 
had instituted a suit tor the dissolution of complainant corporation 
as an illegal monopoly states no ground of defense, since the fact 
alleged, if proved, would be irrelevant.® 

[Ed. Note. — For other cases, see Monopolies, Gent. Dig. § 51; 
Dec. Dig. 8 21.] 

Monopolies (8 28) — Injuev to Competitors — Right to Recoveb 
Damages. — ^That a corporation is a monopoly, in violation of the 
Anti-Trust Act (act July 2. 1890, c. 647, 26 Stat. 209 [U. S. Comp. 
St. 1901, p. 3200] ) and subject to dissolution at suit of the Govern- 
ment, does not of itself give a right of action for unfair competition 
to any particular i)erson, but, to sustain a claim for damages, spe- 
cific injury must be proved. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 18 ; Dec. 
Dig. 8 28.] 

Trade-Marks and Trade Names (8 92) — Unfair Competition — 
Actions — Pleading. — Fraud is the basis of nil actions of unfair 
competition, and, as that is never presumed, the facts relied on to 
show fraud must be pleaded and proved. 

[Ed. Note. — For other cases, see Trade-Marks and Trade Names, 
Cent. Dig. 88 102, 103; Dec. 8 92.] 

Set-off and Counterclaim (8 8) — In Equity. — A legal demand can 
not be pleaded as a set-off or counterclaim in an equity suit, but 
under new equity rule 30 ( 201 Fed. v, 118 C. C. A. v) it must be a 
demand “which might be the subject of an independent suit In 
equity.” 

[Ed. Note. — ^For other cases, see Set-Off and Counterclaim, Cent. 
Dig. 88 9-11; Dec. Dig. 8 8.] 

In Equity. Suit by the Motion Picture Patents Company 
against the Soci^te Franqaise des Films et Cinematographes 
Eclair,” trading as the Eclair Film Company. On motion 
to strike out certain alleged defenses. Motion granted. 

Melville CKwchy of Washington, D. C., and L(mie Hicks^ 
of New York City, for plaintiff. 

•Syllabus copyrighted, 1918, 1914, by West Publishing Company. 




344 aM rauffiAL BEn>i(xim/ 

Opinion ot the Oonrt 

Watdd G. Mane and John L, Lotaeh, boiih of New York 
City, finr defwdant 

Bei^lstab, District Judge. 

[1] The bill of complaint charges infringement of cer- 
tain patents. The answer sets up as defenses inter alia that ' 
the plaintiff was a monopoly denounced by the Federal 
Anti-Trust Act (act July 2, 1890, c. 647, 26 Stat. 209 [U. S. 
Comp. St. 1901, p. 3200]), and that it was guilty of unfair 
competition in the use of such patents. It also interposed a 
counterclaim for damages sustained by reason of such prem- 
ises. Of the paragraphs challenged. No. 55 alleges the in- 
stitution by the United States of a suit against the plaintiff 
charging that it is a monopoly and combination inhibited 
by the Anti-Trust Act. It alleges further that the plaintiff 
is such a monopoly and that it is using the patents in suit in 
furtherance there [417] of. Neither allegation is a defense. 
The one averring that such a suit is pending does not charge 
the existence of such monopoly, but merely that such a 
charge is made by a plaintiff in another proceeding. The 
proving of the issue here tendered, viz, that some one else 
made such a charge, would be no more a defense to the 
charge of infringement herein laid against the defendant 
than that such charge would preclude defendant from dis- 
proving it. The further allegation that such a monopoly 
exists, as well as the allegations in paragraphs 56, 57, 58, 59, 
and 60, charging unfair competition, founded upon the ex- 
istence of such monopoly and the use of such patents (as- 
suming that these conditions are defenses available in a suit 
of this character), are couched in too general and indefinite 
terms to require answer. A separate bill of complaint thus 
framed would be dismissed on motion under equity rule 29. 

[2] That the plaintiff is guilty of an infraction of the 
Anti-Trust Act and in appropriate proceedings will be dis- 
solved is not enough to constitute a case of unfair compeU- 
tion against a particular person. U. S. Fire Eaeape^ etc^ 
Co. V. HtJeted Co. (D. C.), 195 Fed. 295; Fraaer v. Duffey 
(D. C.), 196 Fed. 900, and cases cited. Specific injury suf- 
fered by the defendant different from that sustained by it 
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u a member of the community is essential to its reooTery of 
damages or to restrain further infringement upon its rights. 
Borden loe Cream Co. t. Borden's Condensed MUk Co,^ 201 
Fed. 610, 121 C. C. A. 200. 

It is elementary that a plaintiff in equity must allege with 
particularity all material (ultimate) facts necessary to estab- 
lish his right to the relief prayed, and an articulated array 
of generalities, no matter how well sounding, will not satisfy 
this requirement. Story’s Eq. PI. § 241 ; Shipman’s Eq. PI. 
p. 620; Wilson v. American Ice Co. (D. C.), 206 Fed. 736. 

[3] Fraud is at the root of all actionable unfair competi- 
tion; and, as no intendment is made in favor of fraud, the 
facts (but not the mere evidence thereof) upon which such 
a charge is predicated must be set forth distinctly and with 
as much particularity as the nature of the transactions in- 
volved and the circumstances in which they have their being 
or development are within complainant’s knowledge or could 
have been ascertained by his employing such means as were 
at his command. That the pleader had no such idea of his 
duty in this case is manifest by a reading of the challenged 
paragraphs. The general charge of unfair competition 
against the defendant appears. However, this is but a mere 
conclusion of law. The allegations following pertain almost 
exclusively to a charge that the plaintiff is violating the 
Anti-Trust Act and, so far as they may be said to consist in 
facts, are framed for the purpose of supporting such a 
charge. The application of such allegations to the defend- 
ant is of the most general character. Paragraph 69 will 
sufBice as illustrative of such lack of particularity : 

“ 60. That complainant has under and pursuant to said agreements 
aforesaid (only one Is specifically named and that with the plaintiff’s 
assignor and other persons unnamed) employed the same wholly In, 
about, under, and in connection with said unlawful combination, 
agreement, and course of [418] business so in restraint of trade, 
and that by reason of said unfair competition and unlawful monoply 
is wrongfully and unlawfully destroying the business of this defend- 
ant, and this defendant is being wrongfully derived of a large 
amount of business, and by which the defendant has been and is being 
damaged in a great amount, the exact amount of such damage or dam- 
mes so far inflicted is unknown to the defendant, but which, upon 
information and belief, it alleges is in excess of |60,(X)0, and that 
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tiM deimduit is, by tbe sab) aettw of the said eeibptaloant beiiMn, 
heiiig wrongfully and unlawfally prevented frrat fairly oniqiietlng 
with the complainant, and the public thereby greatly deceived, preju- 
diced, and damaged.” 

Surely, if the defendant has such a cause, of action as 
entitles it to redress against an unfair competitor, some overt 
act of the plaintiff, specifically directed against the defend- 
ant or its customers, or which injuriously affects the de- 
fendant’s business reputation and good will specifically, 
must be known by it and be capable of precise averment. 
No such acts, however, are pleaded, and the conclusion is 
irresistible that the purpose of the pleading was not, so 
much to outline the specific injury being perpetrated upon 
the defendant as a separate identity, as that which it in com- 
mon with others in the same trade was suffering because 
of the plaintiff’s violation of the Anti-Trust Law. For such 
injury and violence, only the United States, in the exercise 
of its governmental power and duty to protect the general 
public, may bring suit. Anti-Trust Act, § 4; Minnesota v. 
Northern Securities Co., 194 U. S. 48, 24 Sup. Ct. 598, 48 L. 
Fd. 870. For such lack of definiteness and particularity 
such paragraph must be struck out. 

[4] Paragraphs 61 and 62, the remaining ones attacked 
by this motion, and which are inserted by way of counter- 
claim, seeking treble damages under such Anti-Trust Act, 
are also subject to a like infirmity. These, however, are 
objectionable for a greater (because incurable) reason in 
that the defendant thereby seeks to set up in an equity suit 
a claim that can only be maintained in a suit at law. Only 
counterclaims “ which might be the subject of an independ- 
ent suit in equity ” may be set up in an answer to an equity 
bill. New Eq. Kule 80 (201 Fed. v, 118 C. C. A. v). 

The subject matters of all of these paragraphs fall within 
the condemnation of Terry Steam Twrhine Co. v. Sturtevmt 
Cfi. (D, C.), 204 Fed. 103, and ’WWAams Patent Crasher <6 
Pvluerizer Co. v. Kinsey Mfg, Co. (D. C.), 205 Fed, 375; 
but the later case of Vacmm Cleaner Co. v. Amerioan 
Rotary Valve Co,, 208 Fed. 419, decided by the United 
States District Court for t^e Southern District of New 
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York (memorandum May 2, 1918)^ holds that prac- 
tices which amount to unfair competition may be interposed 
as a defense under such rule. In the present case a deci- 
sion of this question, for the reasons given, is unnecessary. 

All the recited paragraphs, as well as Nos 28, 29, 80, 32, 
34, 85, 86, 87, 45, 48, and 54, repeated by such answer in aid 
of these alleged defenses, in so far as they are thus repeated 
and relied upon to support them, must be struck out. 
Prayers 5, 6, and 7, being based on such defenses, must also 
be struck out. 

The motion is granted, with costs. 


UNITED STATES t; GREAT LAKES TOWING 
CO. ET AL.« 

(District Court, N. D. Ohio, E. D. February 11, 1913.) 

(208 Fed. Rep. 733.] 

MoNOPOLnss (I 12) — ^Anti-Teust Act — “Combination in Bbstbaint 
OF Interstate Commerce.’* — ^A combination formed for the express 
purpose and with the express intent of eliminating the natural and 
existing competition in interstate commerce, and of monopolizing 
and restraining such commerce by the employment of unusual and 
abnormal methods of business, or which places the direct instru- 
mentalities of Interstate commerce in such a relation as to create 
a single dominating control in one corporation, whereby natural 
and existing competition in such commerce is unduly restricted or 
suppressed, is one in violation of Anti-Trust Act July 2, 1890, c. 
647, 26 Stat. 209 (U. S. Comp. St. 1901, p. 3200). » 

[Ed. Note. — ^For other cases, see Monopolies, Cent. Dig. I 10; 
Dec. Dig. I 12. 

For other definitions, see Words and Phrases, vol. 2, pp. 1275, 
1276; vol. 8, p. 7606.] 

Commerce (I 17) — Insieumentalitibb ov Interstate Commerce— 
Townra Tugs.— Tugs employed in the business of towing Into and 
out of harbmrs and between ports, vessels engaged in interstate com- 
merce, and in the lightering and wrecking of vessels So engaged, 
are themselves instrumentalities of interstate commerce. 


• For later opinion (217 Fed. 656), see peat, page 868. Case ptnidlng 
on appeal of the United States la the Supreme Court 
^ Syllabus copyrighted, 1913, 1914, by West Publishing Company. 
96825*— VOL 5-17 ^28 
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[Bdii Note.— For other cases, see ConuDerce, Gent Ug. If 10^11; 
Dee. Pig. 1 17.] 

Mp^OrOLlES (i 12)— CONTBACTS IN BESIBAINT or INTKBSTAIB COK- 
MEBCE— Anti-Tbust Aci^ “ Unbxasonablb Restbaint of Tbade.** — 
While the sale of a business and the surrender of the good will per- 
taining thereto and an agreement thereunder, within reasonable 
limitations as to time and territory, not to enter into competition 
with the purchaser, when made as part of the sale of the business 
and not as a device to control or monopolize interstate commerce, 
is not within Federal Anti-Trust Act July 2, 1890, c. 647, 26 Stat. 
200 (U. S. Comp. St. 1901, p. 3200), the imposition of a restraint 
greater than necessary to afford fair protection to the legitimate 
interests of the purchaser constitutes an unreasonable restraint 
within the act. 

[Ed. Note. — ^For other cases, see Monopolies, Gent. Dig. I 10; 
Dec. Dig. I 12. 

For other definitions, see Words and Phrases, vol. 7, pp. 6185, 
6186.] 

[784] Monopolies (H 12, 16)— Anti-Tbust Act — Combination in 
Restbaint of Interstate Commerce. — ^The Great Lakes Towing 
Company was organized in 1899, and shortly afterwards acquired in 
its own name, or that of controlled companies, the property and 
good will of practically all local tug operators in 14 of the principal 
Lake ports, not including Lake Ontario. These purchases were 
made under contracts which bound the sellers not to engage in the 
towing or wrecking business on any of the Great Lakes except 
Ontario for a period of five years. In this manner the company 
acquired some 120 tugs. It also made a contract with another owner 
whose tugs were not bought, by which he bound himself, in consid- 
eration of an annual payment to him in cash, not to do any towing 
on the Great Lakes for a term of five years. Whenever local com- 
petition later develop, the company at least met any cut rates at 
that port, even at a serious loss, until competition was ended, after 
which rates were restored. It adopted a system of exclusive con- 
tracts with vessel owners by which, in consideration of their giving 
it all their towing and wrecking business throughout one or more 
seasons at all ports where it did business, it gave them a large dis- 
count from its tariff rates, with a guaranty that the contract rates, 
taken together, should not exceed the sum of the rates they might 
otherwise obtain by reason of the cutting of rates by competitors. 
By means of such contracts it obtained control of 90 pet cent or 
more of the towing business at such ports, and, together with the 
other means stated, acquired a practical monopoly of such business. 
SeM, that such company and its controlled companies were clearly 
orgaaiied and operated with the purpose and effect of securing a 
moonpolyt nnfi constituted a oombinatton in restraint of intersute 
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and forrtgn' conimeroe in violation of Anti-Tmat Act Joly 2^ 1880^ 

c. 647, 26 Stat 209 (U. & Oomp. St. 1801, p. 8200). 

. tE!d. Note. — For other cases, see Monopolies, Cent Dig. II iO, 

12; Dec. Dig. II 12, la] 

III Equity. Suit by the United States against the Great 
Lakes Towing Company and 51 other defendants. Hearing 
on pleadings and proofs. Decree for complainant. 

U. G. Denman^ U. S. Atty., of Cleveland, Ohio, and E. P. 
Ghamberlin, Sp. Asst. U. S. Atty., of Belief ontaine, Ohio, 
for complainant. 

Gouldery Day, White tfe Garry, and Hoyt, Dvstin, Kelley, 
McKeehan <& Andrews, all of Cleveland, Ohio {Harvey D. 
Goulder and Hermon A. Kelley, both of Cleveland, Ohio, of 
counsel), for defendants. 

Before Wabbinoton, Enappbn, and Denison, Circuit 
Judges. 

Peb Cubiam. 

The United States filed its petition in equity against the 
Great Lakes Towing Company, the Dunham Towing & 
Wrecking Company, the Union Towing & Wrecking Com- 
pany, the Thompson Towing & Wrecking Association, the 
Hand & Johnson Tug Line, the Pittsburgh Steamship Com- 
pany, and 46 other defendants, corporate and individual, 
charging the maintenance of a monopoly in transportation 
of persons and propeity in commerce between the States and 
with Canada, and a combination in restraint of such com- 
merce, in violation of act July 2, 1890, c. 647, 26 Stat. 209 
(U. S. Comp. St. 1901, p. 3200) , known as the “ Sherman 
Act.” The specific monopoly and restraint charged relate 
to the business of vessel towing on the Great Lakes; the 
proofs being specially directed to the [735] harbors of 
Duluth, Sault Ste. Marie (Michigan) , Port Huron, Detroit, 
Chicago (embracing South Chicago, Gary, Whiting, and 
Indiana Harbor), Toledo, Sandusky, Lorain, Cleveland, 
Fairport, Ashtabula, Conneaut, Erie, and Buffalo (includ- 
ing Tonawanda and Black Bock). 

Previous to and in the year 1899 the towing into and out 
of the harbors mentioned of vessels engaged in commerce 
on the Great Lakes was done by independent tug or towing 
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or indlnidiirls opMWtmg «a<di at only one port, 
or, at most, at two or threa ports in tbe immediate ▼icinify 
of each other. These tug operators were, generally speak- 
ing, in active competition with other operators (if any) at 
&e same port, idthough competition was sometimes and in 
seme places suspended by arrangements for operation on 
joint account, or for division of business. At Chicago were 
the Dunham Towing & Wrecking Company, with 17 togs 
and a wrecking outfit, the Barry Bros. Towing Line, with 
10 tugs, and the Hausler & Lutz liowing & Dock Company, 
with 3 tugs; at Buffalo, the Hand & Johnson Tug Line and 
the Maytiiam Tug Line, each with 7 tugs and a one-half 
ownership in a fifteenth tug; at Tonawanda were Hartman 
and others, with 5 tugs; at Erie and Conneaut, Ash and his 
associates, with 3 tugs; at Duluth, the White Line Towing 
Company, with 8 tugs, one lighter, and one scow, and the 
Inman T^g Company, with 8 tugs; at Cleveland, the Vessel 
Owners’ Towing Company, with 10 tugs, the Cleveland Tug 
Company, with 5 tugs, and J. C. Gilchrist, 1 tug; at Toledo, 
Sullivan, usually with at least 8 tugs, and Nagle, with usu- 
ally 3 tugs; at Ashtabula, the Ashtabula Tug Company, 
with 6 tugs; at Port Huron, the Thompson Towing & Wreck- 
ing Association, with 12 tugs and 3 lighters; at Bay City, 
James Davidson, with 2 tugs; at Huron, Dewhirst and 
others, with 2 tugs; at Fairport, the American Transporta- 
tion Company, with 2 tugs ; at Escanaba, the Escanaba Tow- 
ing & Wrecking Company, one tug and wrecking appli- 
ances; at Sault Ste. Marie, Mich., the Soo Biver Lighter & 
Wrecking Company, with two lighters; at Detroit, the West- 
cott Wrecking Company, Limited, with one steamer, and 
the Isaac Watt Wrecking Company, Limited, with one 
steamer; at Cheboygan, the Swayne Wrecking Company, 
with one steamer. While the list above given is not abso- 
lutely complete, it is nearly so, and is sufficiently complete 
for present purposes. 

In the spring of 1899 the Great Lakes Towing Syndicate 
was formed, for the purpose of acquiring towing and wreck- 
ing properties, a committee of this iqrndicate being sent out 
tel psp^, appraise, and take options on such properties. 
iW Great Lakes Towing Company was organized July 6, 
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1899, tmdw the law of New Jexaetjy wi& an aolhMisad 
capital stock of $6,000,000, the first of tlie putposas stated 
in certificate of mcorporation being— 

“ to do a general towing, wrecking, Mlvage, dredging, and contnct- 
ing bnalness on the Oreat Lakes, In all the harbors thereof, and In 
all streams and waters tributary thereto or connected therewith, and 
elsewhere.’' 

The promoters of this organization were laigely, if not 
exclusively, persons heavily interested, directly or by repre- 
sentation, in transportation on the Great Lakes (notably of 
coal, oil, and ore) ; some being [736] interested in produc- 
ing as well as in vessel owning and operating, others bemg 
interested in docking facilities. Through this syndicate, 
and on or before August 22, 1899, the Great Lakes Towmg 
Company purchased the properties (in case of corporate 
vendors, their entire capital stocks or properties, or botii) 
of the various tug owners and operators mentioned in the 
margin of this opinion,^ these purchases embracing 74 tc^, 
6 lighters, and 1 scow. The aggregate net purchase price 
paid for these properties, as indicated by journal entries on 
tlie books of the Great Lakes Towing Company, was 
$3,112,930.92, the vendors receiving, in cash value, mach 
less than the prices so indicated, in many cases receivk^ 
preferred stock in whole or in part payment, and not usu- 
ally any considerable amount of common stock, which latter 
carried the voting power; the control being held by the 
promoters and those having like interests. Later in 1899 
and in the early part of 1900, the Great Lakes Towing Com- 
pany bought the properties of still other tug owners, and 
operators, whose names are given in the margin,^ such added 

*Xbe Haytbam Tug Line, the Hand & Johnson Tug Line, Ash and 
othms, Ashtabula Tug Company, Vessei Owners’ Towing Company, 
Thompson Towing. & Wrecking Association, Soo River Lighter & 
Wrecking Company, James Davidson, White Line Towing Company, 
Inman Tog Company, and Barry Bros., Independent Tug Line. 

*Tbe Clevdand Tug Company, the American Transportation Com- 
pany, the Westcott Wrecking Company, Ltd. (whose name waa theee- 
upon chatted to the Great Lakes Towing Gou^tamr, Ltd.), the Dun- 
ham Towing A Wrecking Oompany, the Esconaba Towing. & Wre^- 
Ing Ciompany, Dewbirst and others, Sault Ste. Marie Tug Company, 
Hartman and others, and Gilchrist 
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iLakea Towjmg. Compimy (which we shall hereaft^ eaU the 
Towing Company) thus inunediately acquired all <^e prop* 
erties of all the prominent towing operators at each of ^e 
14 ports in question, except those of Nagle and Sullivan, at 
Toledo, and the two steamers of the Swayne and Isaac 
Watt Wrecking Companies, respectively. It will be seen 
that the control of these properties was soon afterwards ac- 
quired by the Towing Company, either by purchase or by 
contract 

The Union Towing A Wrecking Company was incorpo- 
rated after the organization of the Great Lakes Towing Com- 
pany, and was practically the successor of the Inman Tug 
Company and the White Line Tug Company, both of Duluth. 
It took over the properties of these two companies, as well 
as those of the Independent Towing Company, the Esca- 
naba Towing & Wrecking Company, and the Soo Biver 
Lighter & Wrecking Company. The property of Barry 
Broa (Chicago) was ultimately conveyed to the Dunham 
Towing & Wrecking Company. The properties of the May- 
tham Tug Line and one or more other companies were con- 
. veyed to the Hand & Johnson Tug Line. The properties 
operated at the lower lake ports were, for the most part, con- 
veyed to the Great Lakes Towing Company, which also took, 
and has always held, the entire of the capital stock of the 
Hand & Johnson Tug Line, the Thompson Towing & Wreck- 
ing Association, thb Union Towing & Wrecking Company, 
the Dunham Towing & Wrecking Company, and the Great 
Lakes Towing Company, Limited. All five [787] of these 
last-named companies have been kept alive, but the policy 
and activities of each of them, in all the ports in which they 
respectively do business, have at all times been absolutely 
controlled by the Great Lakes Towing Company, through 
boards of directors and otherwise. The other corporations 
whose stocks and properties were bought by the Towing 
Company have been treated as defunct, althou^ they have 
not been formally wound up. 

In connection with each of the purchases made by the 
Tonnil^ Company, whether in 1899 or subsequently, the v<m- 
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4<^rs (aod if oforporate, usually their mauageis and pzinflipai 
s^o^olde^ as well) were required to and did agree, in 
writing that during the succeeding five years they Would ** in 
all proper ways in their power, aid and assist the puty of 
the second part (the Towing Company), its nominees, suc- 
cessors, and assigns, in retaining, extending, and successfuUy 
prosecutmg the business ” formerly conducted by the vendor; 
and that during the same period of five years they would not 
directly or as shareholders, in or by or through any inter- 
est in any corporation, partnership, or association, engage 
in or be interested, directly or indirectly, in the business of 
t-omng and wrecking or in any branch thereof, upon the 
Qreai Lakea^ their harbors, connecting, and tributary waters 
(except Lake Ontario and its harbors and the waters east 
thereof), excepting only and so far as they, or either of 
them, shall be interested in or with the party of the second 
part, as shareholder or employee.” The Towing Company, at 
and within a few months foUowing its organization, bought 
apparently more tugs than needed to do all the business rcr- 
quired at the 14 ports, if properly distributed. Occasionally 
the Towing Company made sales of tugs, but always under 
agreement of the purchasers (and with attempt to make sudi 
agreement follow the title) that the tugs should not be used 
in vessel towing at any of the H porta in queation; other 
ports as well being usually included in the restriction. 

In 1900 Maytham’s Towing & Wrecking Company was 
organized at Buffalo, and after a bitter and expensive com- 
petition with the Towing Company, its property, including 
18 tugs, was in the following year bought by the Towing 
Company. Soon thereafter, and in 1901, the Independent 
Towing Company was organized at Buffalo, and after a 
long and aggressive competition (which in three months of 
1903 cost the Towing Company $20,000, as compared with 
earnings in 1901) its property, likewise, was in 1903 bought 
by the Towing Company, and its manager taken into the 
latter’s employ. 

In connection with the purchase of the Independent Tug 
Company’s property and business, an agreement was made 
with Su^van for carrying on the toiving business: at Toledo 
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St. Cilaisp Bivers on joist ad66iAt^ IlMr 
«piKiod of fiTO'yean J^asuary 1,1904!, eadi oporatbir 
•oiiteibating ut equal swiiber of tugs, tlie business being 
oomilaeted in tbo nasM of tile Gireat Lakes ToM^g Com- 
pany, ipith Sullivan asmanager^ linder salary; the TOwing 
Company agreeing not to do any other towing business at 
■Videdo, md Sullivan ageing not to do my t&iahig exci^ 
undH* &e agreemmit in questicm, either alone or in associa- 
tion with others. This agreement was subseqUMitly ex- 
tended [-788] to January 1, 1910. In April, 1904, an agree- 
mmit was made with Nagle whereby, in conraderation of a 
fined paymmt of $2^,000 per year for five years, he agreed 
that none of his three tugs ^ould, during that period, be 
used *^in vessel towing business on the Great Lakes, their 
harbors, tributary and connecting waters” (there being, 
however, no restriction upon Nagle’s use of the tugs for 
oth^ than towing business), Nagle calling this annual pay- 
ment alimony,” and an ofScer of the Towing Company 
riiaracterizing it as ** blackmail.” This payment of $2,000 
per year was made to Nagle solely to get rid of his competi- 
tion (without buying his tugs), and without the requirement 
of any active service. In 1905 an agreement was made with 
the owners of three tugs, whereby one or the other of two 
tugs named was to be used on joint account with the Towing 
Company in wrecking and other work in the vicinity of 
Detroit, the owners agreeing that the third tug (which was 
not included in the joint account operation) should during 
the life of the contract do no wrecking work or vessel tow- 
ing in Detroit Biver or elsewhere, with the same restrictions 
as to the first and second tugs (except upon request of the 
Towing Company), when not employed under the contract; 
the towing of dredges or scows and the towing of vessels in 
Canadian ports other than Amherstberg (where the Towing 
Company did* business) being excepted. Other conixacts for 
joint operation ware made, but th^ are less significant than 
those to which we have called attention. 

As' early as 1900 the Towing Company adopted a tariff 
of service rates. For the first few years after 1899 there 
v»si*iNK!MM»al oonqietition at various of the ports whirs the 
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Gon^uy^ operated. That at BtiAtlo has already 
beeo referred to. The Sullivan and Nagle arrangnuents 
gnn out of competition at Toleda At Duluth there was 
more or less competition as late as 1903,. and at Chicago 
ujotii 1905, and to a slight extent Inter. The record of cor- 
respondence between officers of the Towing Company and 
officers and managers of its subsidiaries from 1899 on 
abounds with expressions of determination to wipe out all 
injurious competition, and such policy was vigorously and 
aggressively pursued. Wherever rates were cut by compu- 
ters the cut was at least met. After competition ceased the 
rates were restored. We are not satisfied that the Towing 
Company started general rate cutting, and it may be that 
it did not cut below its competitors. Indeed, it would gen- 
erally seem unnecessary that it should do so. Its policy, 
however, was ‘‘not to lose any business on account of not 
making the necessary rate to get it.” Competitive prac- 
tices were not limited to general rate cutting, but em- 
braced special concessions in various forms, where neces- 
sary to get business away from the opposition. 

The Towing Company adopted, as early as 1900, a sys- 
tem of exclusive contracts, by which, in consideration of 
the vessel owners emplo 3 ring thrmghmt the enUre season 
the Towing Company’s tug and wrecking service ai dU 
forts covered by its tariffs (so far as the vessel owner had 
occasion for such service), a large discount was given frmn 
tariff rates. In 1910 a flat discount of 20 per cent was 
given on all bills. The discount was at no time less than 
20 per cent, and in later years [739] it varied with the class 
of service, ranging in 1910 from 20 per cent on lake tew- 
ing, boiler work, wrecking service, harbor tewing of line 
boats and first-class coarse-freight carriers, to 30 per cent 
on lumber boats. No discounts were allowed except under 
such exclusive contracts. The vessel owner, moreover, was 
guaranteed that his contract rates, taken together, should 
not exceed the sum of the “cut rates” made to meet com- 
petition. As e;xpres8ed by the Towing Company’s president : 

: " Tip of tbe contract to the vessel owner Is. that It 

saves him 20 per cent the tariff at all points, and even tbon^ 
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t^ere awrjie coiiipetttlQ 9 at aoiae, and tb^ ^taa» oi) Hkt wboto 
would make a easing by doing buslneas with uk And, agai^ 
should he be of ophilon that there will be competition all along the 
iinb ahd the cut rates less than our contract rates, our contract pro- 
tects him against that.*' 

The Towing Company has long had a practical monopoly 
of harbor towing at the 14 ports. In May, 1900, its presi- 
dent advised the Buffalo manager that: 

** Notwithstanding the heroic efforts made by the opposition com- 
pany, we have secured practically all of the package freight boats, 
all of the ore and grain boats, and many of the lumber carriers, in 
aU something like 500 boats, which we estimate represent fully 76 
per cent of the towing in dollars and cents which will be done on the 
Lakes this season. * * * As near as we can figure, if all the un- 
contracted towing was done by the opposition, they still would not 
earn sufficient money to pay their operating expenses.** 

As written by the Towing Company’s secretary in April 
of the same year: 

** I believe we now have about enough of the ore boats pledged to 
us so that the opposition could not put a tug into Lorain, or any other 
Lake Erie points between Cleveland and Buffalo, and half make liv- 
ing expenses.” 

In the same month the Towing Company’s president wrote 
the president of the Union Towing & Wrecking Company, 
at Duluth : 

” It seems to us now that there will be no occasion to make a gen- 
eral cut in rates unless it is for the lumber trade, and if we can fix 
it so that we do not have to open up the rates in the lumber business, 
1 think we can put the other fellows to sleep and not impair our own 
revenue.** 

In June of the same year the Towing Company’s secretary 
wrote a Canadian vessel owner, in soliciting him to make an 
exclusive contract : 

** We have contracts now with about 80 per cent or 90 per cent of 
all the boats using tugs on the Great Lakes, for all their service.” 

The lumber carrying vessels were the hardest to secure. 
To this end an aggressive campaign was made through the 
Lumber Carriers’ Association. In July, 1903, the president 
of the Towing Company was claiming that ^^over 90 i^r 
j^t of ^ entire lumber tonnage has contracted with us to do 
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aU df thdiP work for frc«i <»tte to five jeanr”; and in Novem* 
ber^ 1903, upon the purchase of the Independent Towing 
Company at Buffalo, and the making of the contract with 
Sullivan respecting the Toledo situation, the Towing -Gom- 
panyV president reported to its executive committee that 

this eliminates all the opposition the Great Lakes Towing 
Company has that looks at all dangerous.” It is entirely 
safe to aay that since 1904 the Great Lakes Towing Com- 
[740] pany has had no real competition in harbor towing 
at either of the 14 ports, except to a limited extent at Chi- 
cago for a little later period, and that it now controls 96 per 
emit of the harbor towing on the Great Lakes at the 14 ports 
concerned. 

The Towing Company does not monopolize the wrecking 
business as completely as that of harbor towing. There are 
several wrecking companies doing an active business, espe- 
cially under employment by underwriters, who, having no 
need of towing service, are, of course, unaffected by the ex- 
clusive contracts employed by the Towing Company. The 
Towing Company’s port to port towing business amounts to 
but about 2 per cent of its total business, although in dollars 
and cents aggregating a substantial amount. 

The Towing Company contends that the combination rep- 
resented by it does not constitute an unreasonable restraint 
upon or monopoly over commerce, and thus is not within the 
condemnation of the Sherman Act; that it is in effect merely 
a protective association organized for the mutual benefit of 
its members and promoters, whose principal expectation of 
gain lay in the benefits expected to accrue from improve- 
ment of the towing and wrecking service rendered their 
vessels, and whose purpose was not to create a monopoly nor 
to restrain commerce, but to facilitate it. It is shown that 
the size of steam vessels carrying bulk freight on the Great 
Lakes increased, during the five-year period preceding 1900, 
from 300 to 500 feet in length, and from 3,000 to 4,000 tons 
to 7,000 or 8,000 tons carrying capacity (a further increase 
having taken place since) ; that a similar increase took place 
with respect to the size and capacity of passenger steamers; 
tiiht the increase in the si^ of freighters was accompanied 
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bjf avOarMa^di^ Imfmm, ior iMsUities fior loM^ag anii. ^ ’ 
kadMBg, througb tha substituUoB of the dam aheU (and ito 
imdeoHMor, the scoop bncket) for the former dow method 
of raistoiT by ocsoe cmt derridc buckets filled by hand in the 
vessel’s hold. Defendants contoad that the towing and 
wreckmg facilities furnished at the important p<nrt8 on the 
Great Lakes were totally inadequate to meet tlus increase in 
tbe sUe and number of vessels; that while there were fro. 
ifsendy tugs enough in commission, if they could be utitiaed, 
to meet the demands for harbor towing, at many of the ports 
a. rumoQS system of cut-throat competition existed, whMsby 
tike larger tugs were used for “ scout service ” in meeting 
vessels many miles from the harbor, leaving small and in- 
sufficient tugs to do the actual harbor towing, this resulting 
in lack of system for furnishing tugs, absence of i^stem of 
ddivecing mrders to ships, and of uniform, systmn for notify- 
ing incoming vessels where th^ bekmged, accompanied by 
graft, lack of fixed tariffs, and by other demoralizing inci- 
dents; that at times competing concerns made arrangemmsts 
for division of business, whereby each tug line was to do all 
die towing of vessels belonging to certain owners, the latter 
having nothing to say as to what tugs should serve them; 
that mwy of the tug companies were financially irresponsi- 
ble^ and vessel owners were thus left without adequate 
remedy for negligent or unskillful towing; that before the 
formation of the Great Lakes Towing Company some of the 
larger vessel interestsNwere considering forming individuid 
tog lines for their own [741} service. It is also contended 
that the ice breaking tug service at the great grain ports of 
Dttlutli, Chicago, and Buffalo was inadequate. It is shown 
that, in the organization of the Great Lakes Towing Cmn- 
pany, vessel owners contributed allotted amounts and took 
corresponding portions of stock, tbe vessel owners being 
expected to give their business to the new associatimii.; tiiat 
the promoters tried first to buy out all tug operators at ports 
whwe bulk ^^ters did much busmess, instead of ddving 
sucth operators out of business. It k also shown that the 
Towing Company has so increased the pMXwer and changed 
llto^dPiiiriiirtinii of iea tweaking tugs an to hwgthin^ the 
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eadk year; that liarbw towing senrice has been improved^ 
delays iaxgdy eliminated, the delivering of orders 
tematiaed, and a responsible conoem substituted for a num- 
ber of cmioems, some of whmn were not responsilde. 
FinUfy, it is urged tiiat in <be towing service a natural mo- 
iM^ly is impossible; that the organisation of the Towii^ 
Company is practically a mere unification of the system of 
hadbor towing, analogous to railway twminal service, and 
that in the absence of a natural monopoly such mere unifi- 
cation is not objectionalde, the language of the decision in 
the St. Louis Terminal case being invoked as decisive of the 
legality of the Towmg Company’s status. 

[1] The general propositions applicable to the facts pre- 
sent^ are too well settled to justify much discussion. The 
Sherman Act in terms declares illegal every combination, in 
whatever form and of whatever nature, which directly or 
necessarily operates in restraint of trade or commerce 
among the several States or with foreign nations. Notth- 
em Securities Oo. v. United States, 193 17. S. 197, 831, 21 
Sup. Ct. 486, 46 L. Ed. 679, and cases there cited. While 
by its later decisions the Supreme Court has interpreted 
the statute as not restraining the '‘power to make normal 
and usual contracts to farther trade by resorting to all nor- 
mal methods, whether by agreement or otherwise, to ac- 
complish such purpose,” and has declared that the words 
“restraint of trade” should be given a meaning which 
would not destroy the individual right of contract and ren- 
der difficult, if not impossible, any mov^ent of trade ih 
interstate commerce, the free movement of which it Was 
the purpose of (he statute to protect {Standard Oil Co. v. 
United States, 221 U. S. 1, 31 Sup. Ct. 602, 66 L. Ed. 619, 
84 L. B. A. [N. S.] 884, Ann. Cas. 1912D, 784; United 
States V. Afnenoan Tohaceo Co., 221 U. S. 106, 179, 31 Sup. 
Ct. 632, 66 L. Ed. 663; United States v. Redding Co., 226 
U. S. 824, 83 Sup. Ct. 90, 67 L. Ed. 248), it may yet be re- 
garded as well settled that a combination formed for the 
express purpose and with the express intent of eliniinating 
nstund and eari«aing competition in interstate oommercej 
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and of monopoliaag and restndning sadi intentato «ora' 
merce, the anpl<^ment of unusual and abnormal methods 
of 'business^ constitutes imdue restraint or suppression) and 
so offends against the Anti-Trust act (Standard Oil Co.) 
twpraf American Tobacco Co., swpraf Beading case, ntpra) | 
and that a combination which places the direct instrumen- 
talities of interstate commerce in such a relation as to cre- 
ate a single dominating control in one corporation whereby 
natural and existing competition in interstate [742] com- 
merce is unduly restricted or suppressed, is within the con- 
demnation of the act (Standard Oil Co. case, supra; Ameri- 
can Tobacco Go. case, tv/pra). 

[2] We entertain no doubt that tugs employed in the 
business of towing into and out of harbors and between 
ports, of vessels engaged in interstate commerce, and in the 
lightering and wrecking of vessels so engaged, are them- 
selves instrumentalities of interstate commerce. Foster v. 
Davenport^ 63 U. S. (22 How.) 244, 16 L. Ed. 248; Moran 
V. New Orleans^ 112 TJ. S. 69, 5 Sup. Ct. 38, 28 L. Ed. 653; 
Harmon v. Chicago^ 147 U. S. 396, 13 Sup. Ct. 306, 37 L. 
Ed. 216. It inevitably follows that any undue restraint 
npim such business of towing and wrecking offends against 
the Sherman Act. 

[4] The intention of the Great Lakes Towing Company 
and its promoters to obtain complete control of the towing 
and wrecking service in at least the 14 ports mentioned is, 
we think, clearly estal^ished by the considerations to which 
we. have referred. Referring to the more prominent of 
those considerations: 

[3] While the sale of a business and the surrender of the 
good will pertaining thereto, and an agreement thereunder, 
within reasonable limitations as to time and territory, not 
to enter into competition with the purchaser, when made as 
part of the sale of a business, and not as a device to control 
cmnmerce, is not within the Federal Anti-Trust Law (see 
authorities cited in Dariut Cole Tromp. Co. v. 'Wh.iie Star 
LiMiC. C. A. 6] 186 Fed. 63, 65, 108 C. C. A. 165), the impo^ 
mtiimof a restraint greater than necessary to afford fair pro- 
tection to the legitimate interests of . the purchaser, or con-; 
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truiaty coustittttes an unreasonable restraint under tile Sher* 
man. Act Shawnee Compreee Co. v. Andereon, 209 U. S. 
429, 28 Sup* Ct. 612^ 52 L.'Ed. 865. The fact that the re^ 
atraint of competition was not limited to the locality where 
the sdler was doing business, but was made to extend to dU 
harbore upon the Great Lakes (except Lake Ontario), tends 
to show an intention on the part of the Towing Company to 
get more than reasonable protection incidental to the good 
will of the business sold. Likewise the restrictions upon com- 
petition imposed in the case of all the joint operating con- 
tracts referred to were greater than necessary for the pro- 
tection of the Towing Company’s legitimate business inter- 
ests at the local service points covered by such contracts. No 
more effective method could well be devised for unifying the 
towing interests in question than by combining in one cor- 
poration the stocks of a large number of other corporations 
creating such a comparatively vast capitalization and in- 
fluence. Such unification, unexplained, justifies a presump- 
tion of an intent to dominate and control the towing facili- 
ties. Standard OU Co. v. United States., 221 U. S. 1, 31 Sup. 
Ct. 502, 55 L. Ed. 619, 34 L. B. A. (N. S.) 834, Ann. Cas. 
1912D, 734. The fact that the policy of the Towing Com- 
pany’s promoters was to buy out competitors, rather than to 
buy new tugs, and by competition compel the loss to other 
tug owners of their property, does not tend to negative an 
intent to create a monopoly. Such course, as avoiding ex- 
pensive competition, was entirely consistent with an intent 
exclusively to occupy the field. A 1743J wicked purpose to 
wreck the property and business of those then engaged in 
towing is not essential to a violation of the statute. 

The Towing Company’s object in employing the system of 
customers’ exclusive contracts was clearly to make success- 
ful competition impossible. As written by the Towing Com- 
pany’s president during the competition at Buffalo in 1903: 

“ Some of the line managers, and a very large per cent of the ves- 
sel owners, have been Induced to contract with this company, with the 
nmtorstanding that those who remained outside when the opposition 
was desUroyed would have to pay the full tariff rates.” 

That fibiese contracts greatly contributed to the suppression 
of competition is likevfise dear. They enabled the Towing 
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Company to do oaoh year a' profitable bwdiieMy doapito^bonio 
petititm at certaia localitke whieh would liaT* been obinonii 
to an operatm: in that one locality, for rate cuttoig at irai 
port did not affect the regular tariff rates at any of the othw 
ports. As expressed by the Towing Company's secieiaty in 
1800: 

"As a matter of fact • * * these contracts are what are savliig 
vs from having the business entirely demorallaed at points.” 

It is true that the Towing Company has not attempted to 
do business on Lake Ontario or at any of the nearly 40 oth«: 
harbors on the Great Lakes enumerated in the margiik* But 
this fact has nothing to do with the question of defendants’ 
attempt to monopolize business at the 14 ports in question. 
It is not necessary to a violation of the Federal statute that 
a complete monopoly of all towing on the Great Lakes he 
effected. Northern Seowrities Co. v. United 8tate», 198 U. S. 
197, 832, 24 Sup. Ct. 436, 48 L. Ed. 679. A monopoly in 14 
ports is as offensive against the act as a monopoly in 60 
ports. We may r«nark, in passing, that we are satisfied 
that the business at none of the ports outside the 14 in ques- 
tion (unless it be Milwaukee) was such as to be attractive to 
the Towing Company. 

We do not doubt that in 1899 the tug service, both towing 
and wrecking, at certain of the lake ports in question was 
unsatisfactory, although from the fact that no new tugs 
were built by the Towing Company for 7 years thereafter 
(and but four in 10 >ears) and no new lighters or wreiking 
appliances acquired during the first four years, it would 
appear that there was in 1899 no great dearth of tugs, or 
even of tugs of sufficient size, if properly employed. The 
question is whether the unsatisfactory towing facilities, in- 
cluding their practical operation, justified the making of 

'Two Harbors, Minnesota; Ft. William, Port Arthur, Mlcbiplcoten, 
Parry Sound, D^t Harbor, Midland, Gollingwood, Owen Sound, 
Klncardln, Goderich, Port Dalhousle, Oanada; Ontonagon, Honmtbn 
and Hancock, Manistlque, Gladstone, Ohmegrgan, Petomey, lYsverto 
OUy. Manistee, Ludington, Muskegon, Grand Haven, HolUmd, Swifli' 
Haven, Benton Harbor, Alpmia, Saginaw, Bay Oity, Hhfbor Bbacli, 
Midi.; Menominee, Green Bay, Two Rivers, Manltowocit Sbeboygfui, 
MtIwiw|M» Baclne, Kenosha, Waukegan, Wls. . 
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tiiis oombmatioD. Of the claim that tiia Towihg Ckm^Mmy 
wag merely a mutual protective association, it is enough to 
say that defendants’ contentions in this regard are not sus- 
tained. Not all, or even nearly all, vessel owners needing the 
service [744] in question were included as (or evesi invited 
to become) memb^ of the association. Nor can we assent 
to the suggestion that the combination was not organized 
for profit. The betterment of the service was unquestion- 
ably one of its attractive features, and probably the leading 
one; but we are satisfied the promoters confidently antici- 
pated a profitable operation, and that but for such anticipa- 
tion tile combination would not have been formed. Cogent 
evidence of this conclusion is found in the declaration of the 
Towing Company’s directors on August 16, 1899, that the 
properties proposed to be taken by the syndicate — 

“ had made net earnings which In the aggregate would pay a folr In- 
terest on $3,600,000 [much more than was proposed to he paiq for the 
properties], which net earnings will undoubtedly be largely Increased 
as a result of single management and of combined operation of the 
properties.” 

It is also to be noted that the officers reported to the stodc- 
holders in 1901 that the company had earned during the 
season of 1900, “in spite of a bitter competition” (princi- 
pally the Maytham competition, it would seem), a net un- 
^vided profit of over $90,000, after paying 7 per cent on 
the preferred stock. The dividend was passed, however, so 
as to leave the company strong to meet such competition the 
next season. We are satisfied that the Towing Company’s 
operations have proved financially profitable to its stock- 
holders. 

The fact that the towing and wrecking service has been 
improved under the Towing Company’s administration can- 
not legalize the combination if otherwise unlawful. Not 
only do good motives furnish no defense to a violation of the 
Anti-Trust act (Standard Sanitary Mfg. Co. v. Urdtod 
State»i $26 U. S. 20, 33 Sup. Ct. 9, 57 L. Ed. 107), but we 
have no right to assume that the unsatisfactory conditions 
etis^ng in 1899 could not have been diminated by lawful 
Slid normal methods. 

SliiUil* VOL 6-~lT ' ! ' ' M 
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JEw ili6 Towinf Canplaay tecpiiNd tl^ doiatotUiai ^ 
tiii« ttfwkig uid wntSdng urviee by noiMid nMdiods tkM, 
^ m odi«nrim sUted, lutB it uadiily twtriitMd dr iap- 
jiMMMd cMiipetitioaf We think it dear that tiie Towird; 
OdmfHtny^ dtaninatum does not result from noroud me&ods 
doiie^ Whatever may be the riews of indmdual eeonMoiste, 
Wider the Federal etatutoiy policy normal and healthy 
oiEUnpethion is the law of trade; and such evils as may ie> 
suit feme such eompetition must be considMed less thwi 
those liable to follow a complete unification of interests attd 
the po^w each unification gives. The evil of tuiificatiOn 
lies in the temptation to higher rates and lessmed regard for 
the public interests; and the tendency to this evil result 
ionist be recognized, even though not in a given case yet 
realized in acrtiual experience. United States v. Union Pa- 
aifieH.R. Oo^ 226 U. S. 61, 38 Sup. a. 58, 57 L. Ed. 124; 
Joint Tmfjltd Association case, 171 17. S. 505, 576, 19 Sup. Ct. 
25, 48 L. Ed. 259; Standard Sanitary Mfg. Co. v. United 
States, supra. Even competitive practices, of a nature which 
as between business rivals standing practically on equal terms 
may be normal and lawful, yet when employed by a power- 
fnl monopolistic combination with the ability to crush, and 
for the purpose of crushing, a weak rival, may become ab- 
normal and unlawful. It needs no discussion to demon- 
strate that complete unification of the [746] towing and 
wrecking facilities at 14 principal ports, accompanied by 
restraints with respect to competition imposed upon the 
sdlers of toVring properties in excess of the legitimate pro- 
tection necessary to the preservation of the business pur- 
chased, excessive restrictions against competition under 
joint operating contracts and on sales of tugs, bitter rate 
Wars, and a system of exdumve contracts with customers 
such as is found here, all adopted or engaged in for the piu:- 
post of effectuating monopolistic control, are abnbimal 
methods of doing business and eliminating competition, ax^ 
that a restraint of natural competition by sudi means is- 
iihdue restraint. We think the St. touts OMO 

(1^ tr. is. hSh, 62 Sup. (X 507, 50 L. Ed. 810), so far 
fosts^ung the legality of the combinaticm maintained ly 
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tto Towing Compiuiy, contains a direct d«aial of such 
legalitj. It -was there held tliat the unification of sube^an* 
tiailj cverjr terminal railroad facility by which the traffic 
(^ .1^. Louis is served constituted a combination in re^raint 
of trade. It is true that the court," speaking through Mr. 
Justice Lurton, there said: 

“ It cannot be controverted that, in ordinary circumstances, a num- 
ber of independent companies might combine for the purpose of cm- 
trelUng or acquiring terminals for their common but erclusive use. In 
sodi cases other companies might be admitted upon terms or ezdoded 
altogether. If such terms were too onerous, there would wdlnarily 
remain the right and powm* to construct their own terminals. But the 
situation at St. Louis is most extraordinary, and we base our condu- 
Sion in this case, in a large measure, upon that fact " 

— the fact referred to being the physical or topographical 
conditions peculiar to the locality”; the route exclusively 
occupied by the combination being the only practical route 
for entering the city. It was also held that the terminal was 
not under a “ common control and ownership,” because all 
needing its use were not admitted to an “ equal control and 
management upon an equal basis with the present pro- 
prietary companies.” To our minds there is a strong analogy 
i^tween the “ physical or topographical conditions ” existing 
in the St. Louis Terminal case and the artificial condition 
created by the Towing Company. A prominent vice of the 
situation before us is that there are here involved 14 separate 
“ terminals,” no one “ terminal ” being allowed to stand by 
itself; that the towing facilities furnished at each termi- 
nal ” (speaking more especially with respect to prices) are 
not furnished to all on equal terms as respects the service at 
that “ terminal,” but discrimination is made for or against a 
customer according to whether he does or does not give the 
Towing Company all his business (not merely towing, but 
wrecking as well) at each of the other terminals ” covered 
by the Towing Company’s tariffs. No more effective obstacle 
to successful competition could well be devised than is found 
in tiiis exclusive contract system. ' It is manifest that no 
oonq>etitor doing business at leas than all 14 of the porta 
could compete- with the Towing Cmnpany on anything like 
equal terms. With the field already occupied by a strong 
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combinatioii, with a large patronage fixedly aeeured throng 
etodcbolding interests, the formation of another compel^ 
equipped to do business at all 14 ports would seem a oom- 
mereial and financial impossibility. The Towing Company 
seems to have ap[746Jpreciated this condition, for .as early 
as April, 1900, its presider^t wrote the local manager at 
Buffalo: 

" I think you can safely assert that there is no one concern or com- 
bination of concerns that can carry out promises and take care of the 
vessel towing at aU the ports all the time without at least 60 tugs. 
Taking all the tugs, outside our own, engaged In the vessel towing 
business, there Is not one third of this number, including the poor 
ones, which are in a majority ” 

— and in August of that year, during the Maytham competi- 
tion at Buffalo, the Towing Company’s president did not 
believe that the Maythams, ‘‘notwithstanding their good 
reputation and conservative business principles,” could 
“ possibly induce capital to invest to the extent of $200,000.” 
Yet several times that sum was paid on the very first pur- 
chase of towing facilities made by the Towing Company. 

It is urged that all vessel owners already enjoy all the 
rights which by the decree in the St. Louis Terminal case 
were given outside railroads, in that all such vessel owners 
are at liberty to buy stock in the Towing Company, upon 
the market, and thereby participate in the ownership and 
management of that company’s business. But all may not 
be able to acquire 'large stock interests, and the rights of 
minority stockholders may well fail to assure that “equal 
control and management upon an equal basis” with all 
other vessel owners, including the stockholders in the Tow- 
ing Company, which would be necessary to make the relief 
analogous to that required in the Terminal case. We see, 
however, no substantial analogy in this respect between the 
vessdL owners here and the railroads in the Terminal case. 
The analogy is rather between the railroads there and the 
tug companies here. , 

We conclude that the Towing Company and the corpora- 
tifKqs controlled by it constitute a combination denounc^ 
4jati-TrU8t Act We thus come to the question of the 
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rem«dy to be applied* Hie general principles affecting this 
fflibject are that the continuation of the prohibited acts 
should be forbidden, and that the combination should be so 
dissolved as to neutralize the force of the unlawful power; 
that this result should be accomplished with as little injury 
as possible to the interests of the general public, and with 
due regard to vested property interests innocently acquired. 
In cases where the illegality of the combination results alone 
from purely administrative conditions, which may be effec- 
tively eliminated, a prohibition of the offending practices 
may be sufficient to vindicate the statute. Standard OU 
caae^ supra; St. Louis Termindl case^ supra; Union Pacifio 
R. Ri case, supra. 

The complete elimination of the offending administrative 
practices to which attention has been called, including (as 
the more prominent) customers’ exclusive contracts and de- 
structive rate competition (especially as applied to tem- 
porary rate reductions in particular harbors), and including 
all imfair advantages possessed by the Towing Company 
by reason of its size, financial strength, or connections, ac- 
companied by the according of equal and *‘most favored” 
treatment to all vessel owners, regardless of the amount of 
their business, and whether or not they are stockholders in 
the Towing Company, and whether or not they in fact ex- 
clusively patronize that company wherever it does [747] 
business (thus, and in all other ways, safeguarding the 
rights of all others engaged or wiriiing to engage in tow- 
ing), would greatly lessen the presently existing evils, and 
possibly might substantially remove them. But, having in 
mind the magnitude of the combination and the extent of 
its activities, and the fact that it was organized to secure a 
monopoly, as well as for the benefit and profit of its mem- 
bers, together with its present practical occupancy of the 
territory, thereby placing all would-be competitors at such 
great disadvantage as practically to deter them, in large 
measure, from entering the field; together with the further 
fact that the decree of this court commanding the cessation, 
of purely administrative practices would not be self-execut- 
ing-^it seems unlikely that a decree merely enjoining admin- 
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wixa&vit practioeg- wouM gm complete refigl, in the atwcBee 
of radical change in fundamental principles upon whidi tiw 
Towing Company is organized and operated. 

If the Towing Company diall present a feasible and satis* 
focUury plan whmeby its serrice diall be given tor tiie equal 
benefit of all requiring the same (accompanied by a com- 
plete elimination of the offending administrative practices 
mentioned), so that the company becomes in truth “ the bona 
fide agent and servant ” of every vessel owner who shall use 
or need its facilities, and so that the rights of competitors 
are completely safeguarded, the injunction need only forbid 
continued operation except in full compliance with the terms 
of such plan ; and the Towing Company is given 30 days for 
presenting such plan, if it cares to do so. Otherwise, the 
parties will be heard upon a plan for the dissolution of the 
combination, and upon the form of a decree for injunction, 
and receivership if necessary, to effectuate such dissoluticm. 
The question against what ones of the defendants injunction 
should issue is reserved until the precise form of relief is 
determined. 

The proof does not show that the Pittsburgh Steamship 
Company has been a party to the combination charged, and 
counsel for complainant so concedes. As to that defendant 
the bill of complaint should be dismissed with costs. 

No decree or order under this opinion will be entered until 
further directions. 

UNITED STATES o. GREAT LAKES TOWING CO. 

ET AL.* 

(District Court, N. D. Oblo, B. D. June US, 1914.) 

[217 Fed. Bep. 666.) 

Moropouxb (I 20) — ^ANTi-Tstrar Act — Unlawfol CoimirATioirs — 
BourrABix Bxmkdt.— T he Shernutn Antl.Tnsit Act, Ji^ 2, ^80 
(26 Stot 209, c 647 [U. S. Comp St ISIS, I 8820 et scq.) ), section 4 
«t which alone rtiates to an equitable ronedy for its vtotatloa,. cob* 
ta^ in terms no provlston for equitable relief to the public, exc^t 

prior opliUon (208 Fed. 788), see ants, page 847. Case peaglag 
on appeal of the United States in the Supreme Court. 
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wiiy j^f pr j^liiblttw; luia wMle (be power to <Ue* 

M>lve en coin|i>ipetion clearly exists, aod sbould be exep* 

cised when necessary to give complete relief, the legislative poUqr 
as disclosed by the terms of the act Is clearly to resort to restraint 
rather tban to dissolution, exc^ where restraint alone is inade- 
quate. The means to be employed to put an end to such a combi- 
nation are governed by no uniform rule, but depend upon the facts 
of the particular case; and even where dissolution seems- to be 
required to the furnishing of complete relief, such requirement does 
not necessarily amount to more than that the combination be dis- 
solved so far as unlawful.^ 

[Bd. Note. — For other cases, see Monopolies, Oent Dig. I 17; 
Dec. Dig. § 26.] 

Monopolies (J 26) — Anti-Trust Act — Suit Against Unlawful 
OoiiRiNATiON — Receivebship.— While a receivership is proper, when 
necessary to effect the dissolution of a combination which is un- 
lawful, as in violation of the Anti-Trust Act, it is not always neces- 
sary, even in such case, and when it is not it should not be re- 
sorted to. 

[Ed. Note. — For other cases, see Monopolies, Oent. Dig. § 17; 
Dec. Dig. § 26.1 

tM71 Monopolies (I 26)— Anti-Tbust Act— Suit to Restbain 
Unlawful Gohbination — ^Nature of Relief. — ^A towing company, 
which through purchases of the stock of other competing com- 
panies and the vessels of still other owners, acquired a large 
percentage of the tugs operating on the Great Lakes, was adjudged 
to have created a monopoly, in violation of the Anti-Trust Act 
by using unfair means to prevent competitors from doing busi- 
ness anywhere on the Lakes. Held, that the violation of the 
law did not consist in the ownership of the stock and vessels so 
acquired, but in the illegal method of doing business; that the 
remedy which would be most beneficial to the public was not a 
dissolution of the company through a receivership and sale of 
its vessels to a number of separate and independent purchasers, 
but a decree permitting it to continue business under proper and 
stringent injunctive regulations, which would eliminate the illegal 
practices and keep the way open for full and free competition, 

[Ed. Note. — ^For other cases, see Monopolies, Gent. Dig. I 17; 
Dec. Dig. I 26.] 

In Equity. Suit by the United States against the Great 
Lgkes Towing Company and others. On settlement of de- 
cree for complainant. 

U. G. Denmanj U. S. Atty., of Cleveland, Ohio, and E. P. 
ChamberUny Sp. Asst. U. S. Atty., of Bellefontaine, Ohio. 

« SyUabus copyrighted, 1914, 1916, by West Publishing Company. 
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OotMer^ Daif, Wkite A Otarry and Hoy%^ KeUSy^ 

MoKetihan dh Andrewa, all of Clevaland, Ohio {Harvey D. 
Ooalder and Herman A. KeUey^ both of Cleveland, Ohio, of 
counsel), for defendants. 

Before Wabkinqzon, KxArmN, and Damsoir, Circuit 
Judges. 

Peb Curum. 

We reached the conclusion, upon final hearing, that the 
defendant. Great Lakes Towing Company, and the corpora- 
tions which it controls, constitute a combination in violation 
of the Anti-Trust Act. 208 Fed. 733, 746. 

The towing company was given opportunity to present, 
if it could, a feasible and satisfactory plan whereby the 
offending administrative practices mentioned in our opinion 
should be eliminated, and by which the towing company’s 
services should be given for the equal benefit of all vessel 
owners needing its facilities, and the rights of competitors 
be completely safeguarded, in which case, we said, the in- 
junction need only forbid continued operation except in 
compliance with the terms of such a plan. Otherwise, the 
parties were to be heard upon a plan of dissolution, with 
form of decree for injunction, and for receivership, if neces- 
sary, to effect dissolution. The towing company thereupon 
presented a plan which it was urged would conform to 
the suggestion of the court. The Government not only made 
specific criticisms ilpon various features of the suggested 
plan, but insisted that the combination could be effectively 
terminated only through a sale of the phyiacal properties 
of the towing company, under direction of the court, through 
a receivenhip by which the company should be operated 
pending sale. 

We indicated, by memorandum filed, that neither of the 
proposed plans was satisfactory, at least without important 
modifications, and gave opportunity for the presentation 
of further plans, both by the [668] Government and the 
towing company, submitting also certain questions on which 
we.adted the views of counsel. The towing company still 
oonfiMii its suggestions substantially to the general plan 
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first prasented by it, and has offered no plan ol dissolutiim. 
The Goverameht suggests no plan, except dissolution 
way of Sale of the towing company’s assets, urging that as 
the only remedy, and to be effected only through receiver- 
ship (in the absence of the towing company’s consent to 
a plan of dissolution), modifying its former position only 
by suggesting that the plan provide for the distribution 
of the property and business of the towing company among 
such number of separate, distinct corporations, of divergent 
ownership, as may be necessary to restore competitive con- 
ditions. 

[1] The Anti-Trust Act contains in terms no provision 
for equitable relief to the public on account of viola- 
tions of the act, except by way of injunction or prohibition. 
Section 4, which alone relates to the equitable remedy, 
invests the appropriate courts with jurisdiction to prevent 
and restrain violations of this act.” It is made the duty of 
the district attorneys, under the direction of the Attorney 
General, to institute proceedings in equity to prevent and 
restrain such violations.” The prescribed prayer of the 
petition is tiiat “ such violations shall be enjoined or other- 
wise prohibited,” and provision is made for “such tem- 
porary restraining order or prohibition as shall be deemed 
just in the premises.” While the power to' dissolve an 
unlawful combination clearly exists, and should be exer- 
cised when necessary to give complete relief, the legislative 
policy, as disclosed by the terms of the act, is clearly to 
resort to restraint rather than to dissolution, except where 
restraint alone is inadequate. 

In l/ni/ed Statea v. Freight Association, 166 U. S. at page 
S48, 17 Sup. Ct. 560, 41 L. Ed. 1007, injunction is spoken 
of as “ more efficient than any other civil remedy.” In the 
Beading case, 226 U. S. 324, 33 Sup. Ct. 90, 57 L. Ed. 243, 
the only relief given, aside from cancellation of the 65 
per cent contracts, was injunctive. In Sanitary Mfg. Co. 
V. United States, 226 U. S. 20, 33 Sup. Ct. 9, 57 L. Ed. 107, 
none but injunctive relief seems to have been given. More- 
over, where dissolution of an offending combination seems 
to, ;be required to the furnishing of complete relief, such 
requirement does not necessarily amount to more than that 
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tb« c(pibin»t»<m be 4i^lved so far as uvtawiul; in other 
words, Uwt the features which make it unlawful he elim- 
uutted by whatever means may be necessary therefor. For 
example: 

In the Northern Secwniies caae, 198 U. S. 197, 24 Sup. Ct. 
486, 48 L. Ed. 679, dissolution was accomplished by requir- 
ing such Securities Company to largely reduce its own stodc, 
and in lieu of the stock so retired to distribute to its own 
stockholders a proportionate amount of the competitive 
stocks held by it. In the Standard OU oaee, 228 U. S. 1, 81 
Sup. Ct. 502, 55 L. Ed. 619, 84 L. B. A. (N. S.) 884, Ann. 
Cas. 1912D, 784, the New Jersey corporation, which held the 
stocks of a large number of other corporations in exchange 
for its own, was required to distribute the stock so held 
among its own stockholders. In the Tobacco case, 221 U. S. 
106, 31 Sup. Ct. [659] 632, 55 L. Ed. 663, the business was 
divided between four corporations; the controlling com- 
panies being again so sub-divided that business control was 
in the hands of a large number of separate corporations. 
Certain stock distributions were made, and injunctive relief 
given. In the Union Pacific case, 226 U. S. 470, 33 Sup. Ct. 
162, 57 L. Ed. 306, dissolution was effected by the sale of 
the Southern Pacific stock. In the Reeding case the unlaw- 
ful combination was held to exist as to the Temple Iron 
Company and the 65 per cent contracts; and defendants 
were enjoined from voting the stock of the iron company, 
the contracts referred to were canceled, and their further 
execution enjoined. In the St. Louie TermruA oaee, 224 
U. S. 383, 82 Sup. Ct. 507, 56 L. Ed. 810, the unlawful c<m- 
dition was relieved against by such revamping of the con- 
ditions as that all the railroad ccanpanies could get the 
benefit of the terminal facilities on equal terms. 

It is thiK seen that, even where the remedy by injunction 
is thought to be inadequate, there is no uniform rule re- 
specting the means to be employed in putting an . end to the 
unlawful combination. Each case must stand upon its own 
facts; and methods adopted in other cases are not neoea- 
aarily to be followed as precedents, except where the same 
(Sh»ati<m is presented. UmUm Padfio oaea, 226 U. S. 470, 
474, 88 Sup. a. 162, 57 L. Ed. 306. 



Opliitoit «f the OMort 

[2} WMle zeoavenihip is clearly proper iriieii necessary 
to effeetnate dissoltttiim (27fuon Pacvficcaae^ iuprufSt. Lmds 
Termkud ease, supra), it is not always necessary even in 
sudi case, and should not be resorted to except where neces- 
sary; In none of the Anti-Trust cases to which we have re- 
ferred does .there appear to have been actual receivership. 
The nearest approach to it is in the Unum Paeifio case, 
where a trustee was appointed to hold and transfer the 
stocks required to be disposed of. 

The controlling inquiry thus is: What remedy promises 
the most effective measure of relief against the evils which 
we have found to exist! 

[8] In the instant case, the evil to be remedied is not 
the ownership by the towing company of the corporate 
stocks of the Dunham and the Union Companies, the Thomp- 
son Towing & Wrecking Association, the Hand & Johnson 
Tug Line, and the Great Lakes Towing Company, Limited. 
These companies were not substantial competitors. No good 
would result from distributing to the stockholders of the 
towing company the stocks of the five companies above 
enumerated, and the Government does not so request. Nor 
does the evil reside in the mere ownership of the corporate 
stocks, or physical properties, or both, bought from the 
other corporations or individuals. It is concededly im- 
possible to restore to the sellers the properties so bought. 
The combination represented by the towing company vio- 
lates the Sherman Act because it is a monopoly created by 
abnormal and unfair means, the most important of which 
are (a) the system of exclusive contracts by which vessel 
owners who employ throughout the entire season the towing 
company’s tug and wrecking service, at all the ports covered 
by its tariffs (so far as the vessel owner had occa[660]sion 
for such service), receive a large discount from tariff rates, 
which is denied to all others; (() the giving of special con- 
cessions, rebates, and discriminations to customers ; (c) the 
restraint of competition by means of operating contracts, 
by unnecessary conditions imposed upon sellers of towing 
properties to layers of tugs from the towing company; and 
(d) tmfair rate wars, all adopted or engaged in for the 
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ptirposa of obtaining and effectuating nionopOlistio ocm- 
tooL . Unless for such means, purposes, and practices, the 
size al<nxe of the combination, or the mere unification of 
the towing interests thereby brought about, would surely 
not justify potting the towing company entirely out of 
business. 

Merely enjoining further operation by the towing com- 
pimy would injure, rather than benefit, the public by de- 
priving it of the present service pending the reorganization 
of a new and sufficient service. A receivership, and opera- 
tion thereunder until competitive conditions should be re- 
stored, without utilizing the towing company’s property, 
would amount to a partial and unnecessary confiscation. 
We are thus left practically to a choice of two remedies: 
First, selling the towing company’s properties to purchasers 
dissociated from the officers, directors, and stockholders of 
the towing company, with the expectation that operations 
will be carried on under a number of separate and inde- 
pendent ownerships, each confined to a given port or group 
of ports, and by receivership insuring a continuance of 
service priding sale and the ability to deliver the towing 
company’s properties upon sale; or, second, to permit con- 
tinued operation by the towing company only upon com- 
plete elimination of the offensive practices under which its 
monopoly has been created and maintained, and the im- 
position of such injunctive restrictions as will keep the way 
open for full and free competition. The towing company 
is before the court and subject to its injunctive processes, 
including punishment for disobedience thereto; and if we 
can impose upon that company prohibitions, susceptible 
of enforcement, which shall eliminate past abuses and re- 
move obstacles to free competition, such course would pro- 
vide tile most effective relief available, and so would mani- 
festly be for the public interest. 

. We do not overlook the Government’s contention that a 
corporation which has, by improper practices, created a mo- 
nopoly, will, if left in control, find means through indirect 
and secret methods to evade any injunctive restrictions 
which may be imposed. We also appreciate that the towing 
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companj’s preient oticupancj of tlie field places all prospec' 
tire competitors at such cUsadvantage as ia oonnderable 
measure to deter them from entering into competition. Nor 
do we fail to appreciate the insistence that this court can- 
not eflectiyely superintend the conduct of the defendant’s 
business. Indeed, in our former opinion we said that, for 
reasons there stated, it then seemed to us unlikely that a 
decree merely enjoining administrative practices would give 
complete relief, in the absence of radical change in the fun- 
damental principles upon which the towing company was 
organized and operated, one of which reasons was the fact 
that a decree command[6fil]ing cessation of purely admin- 
istrative practices would not be self-executing. 

In spite, however, of these difiiculties, we are convinced, 
after mature consideration, that continued operation by the 
towing company under proper and stringent injunctive regu- 
lations will, if obedience to such regulations can be ade- 
quately enforced through punishment for contempt, give 
letter assurance of free competition and better public serv- 
ice than is promised by a division of the towing company’s 
properties among several new ownerships. In reaching t^ 
conclusion we take into account the unsatisfactory history 
of the towing business previous to the organization of the 
Cheat Lakes Towing Company, the fair possibility of a re- 
currence of those conditions if the parties interested in the 
towing company’s business are wholly excluded from the 
field and the new organizations released from all restraint 
by means of our decree, and the possibility of a renewal of 
the present monopoly through the reacquisition of the inter- 
ests in the new organizations by those now interested in the 
towing company (which again would be released from the 
restraint of our decree), and the fact that under the plan 
we propose to adopt we shall have, if such plan can be en- 
forced, the effect of 14 separate organizations, so far as 
concerns opportunities for competition and the avoidance 
of discriminations, and under the continued control of this 
court. 

The plan we have adopted, not only includes the limita- 
ti<m otmtained in the plan presented by the towing company. 
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bat is tiie extort aiid^ stnugen^ of ite providboii goM i» 
bqnmd that plan. For example: The ao-^»lled ‘*exdasTe 
odutraeto” are forbidden, not only aa affectii^ more ^aa 
one port, but as applied to even one port; and such resteio- 
tions, aa well as the towing company’s tariffs, are made to 
apply to all classes of service given by that compaoy. 
Stringent provisions againrt unfair rate cutting are also 
contained, and the provision against discriminations is prac- 
tically unlimited. Again, we have sought to impose the 
general prohibitions contained in the Sherman Act, so far 
as applicable, as well as to apply the rules of the Inter- 
state Commerce Act (act Feb. 4, 1887, c. 104, 24 Stat. 379 
[U. S. Comp. St. 1918, § 8563 et seq.] ) as far as seems poi^ 
sible unless Congress ^11 include within the terms of that 
act corporations of the class of the towing company. 

We see no reason to doubt that under the decree as drafted 
obedience to the injunctive process can be enforced, and dis- 
obedience thereto punished, without serious difficulty, for 
operation is expressly forbidden, except in strict compliance 
with the terms of the decree. Beceivership and sale will, 
however, be resorted to in the event that the towing com- 
pai^ shall not consent to be bound by the plan mbodied 
in our decree. , 

The decree will be filed contemporaneously with this 
opinion, and notice thereof given by the clerk to counsel 
for all parties. It will not be entered until further order, 
nor until after the expiration of the time given the towing 
company to file the consent provided for by the sixth para- 
graph of the decree. 

(362] Injunction is not by the decree filed herewith made 
to run against the Great Lalms Towing Company, Limited, 
because, perhaps by inadvertence, that company appears not 
to have been made a defendant. Opportunity should be 
given to bring it in, if desired. . 
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IllVING ET AL. JOINT DIST. COUNOIL OF NEW 
YOEK AND VICINITY OF UNITED BBOTHER- 
HOOD OF CARPENTERS AND JOINERS OF 
AMERICA, AND AMALGAMATED SOCIETY OF 
CARPENTERS AND JOINERS OF AMERICA 
ET AL.- 


THE CAEPENTBR CASE. 

(Circuit Court, S. D. New York. July, 1910.) 

[180 red. Rep., 896.] 

Woiebs ANB Phbascb — ** Closed Shop.” — ** closed shop ’* Is one that 
employs union labor only.^ 

CouBiB (i 276) — ^Tedebal Juhisdichon— Waives or Objections. — ^By 
appearing in a suit in the Federal Circuit Court, defendants waived 
any objection that the suit was not brought in the dls&lct where 
plaintiflb or they reside. 

[Bd. Note. — ^For other cases, see Courts, Cent. Dig. I 816; Dec. 
IMg. I 276.] 

CouBts (I 815) — Fedebal Jubisdiction-— Citizensrip. — voluntary 
unincorporated association is not a citizen of any State, and 
hence the Federal Circuit Court has no Jurisdiction of a labor 
union constituting such association, nor of its members generally, 
on a bill against them to enjoin interference with an employer’s 
business. 

[Bd. Note. — For other cases, see Courts, Cent. Dig. I 861; Dec. 
Dig. i 315.] 

CoUBTB (I 818)— Fedebal Jvbibdiction— Dismissal of Pabtt— Ef- 
fect. — ^A bill in the Federal Circuit Court to enjoin interference 
with an employer’s business may be dismissed as to a voluntary 
unincorporated labor union and Its members generally« for want 
of Jurisdiction of them, and stand as to the remaining individual 
(Hefendants. 

[Bd. Note.— For other cases, see Courts, Cent. Dig. I 863; Dec. 
Dig. i 318.] 

[897] iRJURCXioir (i 186) — ^Pbeumirabt Irjvrctior — Proof Be- 
^xmoEb.— On motion for a preliminary Injnnctlon, It la only necea- 
Mtty to dmw that a cause of action exlatB, and that IrreparaUe 
im^ny ^irtn he done ocanplalnanta unl es s they an protected. 

IBd. llote.->^0r otbsr ea es e , see Tnla n etUm, Gent. Dig. H 80S> 
88e{ Dee. l>lc. I 186.] 


tfto didijhm on lUal hSaHut (809 FML 471), see poet, page 888. 
dinMgliMl, IdlOk hy West nbnahtag Osovsny. 
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THajom Umons (I 6)— Ricmm. or Pabtiu.— W ocUngnm Iwro tiio 
ri^i to nnlte to protect thenuelves and to strike peaceably ior 
grteVaiices, but not to threaten owners, builders, and arehlt^s 
that their contracts will be held up If they, or any of their sab- 
contractors, use another employer’s inroducts. 

[Bd. Note. — ^For other cases, see Trade XJnlona, Gent Dig. I 5; 
Dec. Dig. I 

InnmonoiT (I 163) — ^Pbeuminabt Injunction — iNTKsrsBBNOB with 
Emfiotebs.— O n a bill to enjoin Interference with an employer, an 
injunction Is properly continued pending the action, restraining 
Individual defendants from calling out employees In other trades 
who have no grievances against their employers and from notifying 
owners, builders, and architects and others that they are likely to 
have their operations suspended if they use complainant's products. 

[Bid. Note. — ^For other cases, see Injunction, Cent Dig. II 8S7- 
871; Dec. Dig. 1 163. 

Restraining boycotts, strikes, and other combinations by em- 
ployes interfering with commerce or business, see note to 8Mne v. 
Pox Bros. Mfg. Co., 86 C. O. A. 313.] 

In Equity. Bill by Charles B. Irving and another, part- 
ners as Irving & Casson, against the Joint District Council 
of New York and Vicinity of the United Brotherhood of 
Carpenters and Joiners of America and the Amalgamated 
Society of Carpenters and Joiners of America and others. 
On motion to continue a restraining order as a temporary 
injunction. Motion granted. 

Walter Gordon Merritt, for complainants. 

Charles Maitland Beattie and WiBiam P. Mcdoney, for 
def aidants. 

Wabd, Circuit Judge. 

This is a motion to continue in the form of a preliminary 
injunction a restraining order heretofore granted. It in- 
volves the question how far labor organizations, and their 
officers and members, can go to compel an employer of labor 
to maintain a closed shop; that is, to employ union labor 
only. Upon this argument the jurisdiction of the court is 
rested upon the difference of citiMOship of the parties only. 

The complainants are copartners, citizens of Massai^u- 
setts. The defendants are: (1) The Joint District Cpi^wil 
ol New; York and Vicinity of the United ^wtherhood of 
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Cfttpoliteils JoiMrs of America and the Amalgamated 
Sociriy of Carpriiters and Joiners of America, and the 
membem of said Joint District Council; (2) Edward H. 
Neal, as secretarj of the Joint District Council and indi- 
vidually; (3) David French, Joseph Crimmins, L. E. Storey, 
Henry W. Blumenberg, Henry Erickson, William O’Grady, 
Frederick Dhuy, Harry Lea, Thomas Dalton, Frank Helle- 
reith, George Lynch, August Nagel, James B. Smith, James 
Martin, Julian Wazeter, indi[898]vidually and as business 
agents of said Joint District Council; (4) Charles H. Ban- 
sher, individually and as business agent of the said Joint 
District Council, and as a member of the General Executive 
Board oi the United Brotherhood of Carpenters and Joiners 
of America; (5) Frank Duffy, individually and as secre- 
tary of the United Brotherhood; (6) WilUam D. Huber, 
individually and as president of the United Brotherhood. 
All of the individuals named are citizens of other States 
than Massachusetts and have been served with the subpcana 
by the United States marshal, except L. E. Storey, James 
Martin, and Julian Wazeter, citizens of New York, and 
Frank Duffy and William D. Huber, citizens of Indiana. 

A demurrer, a plea, and an answer have been filed to 
the whole bill on behalf of all the defendants other than 
the members of said Joint District Council,” so that they 
are all before the court; Duffy and Huber, by appearing, 

. having waived the objection that the action is brought 
neither in the district where the plaintiffs nor they them- 
selves reside. Counsel for both parties wish a decision on 
the merits, and disclaim any disposition of the case on 
technicalities. Therefore, though the answer to the whole 
bill overrules the demurrer and the plea, I have considered 
all objections set up in the demurrer and plea, but shall 
mention only one I think good. 

The defendants object that the Joint District Council, 
being a voluntary unincorporated association, is not a citi- 
zen of any State, and therefore the court has no jurisdic- 
tion of it or of its members generally. I think this objec- 
tion gi(^. ChapmcM v. Barney, 129 U. S. 67T, 9 Sup. Ct. - 
426, 82 ‘l. Ed. 800; Taylor v. 171 Fed. 686, 96 O. C. A. 

06826 *— VOL 5 — 17 ^26 
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488, The bill may be dismissed as to Uie Disti^ 
Council and its members generally, and stand as to the other 
defendants, in accordance with the practice indicated in 
0»Uy Stave Co. v. Coopera' Union {C. C.), 72 Fed. 896, 
affirmed 83 Fed. 912, 28 C. C. A. 99. There are intimations 
that service upon some of the members of such associations 
may be good as against the association and the other mem- 
bers in United Staiea v. Coal Decdera' Aaa'n. {C. (7.), 85 
Fed. 262; American Steel <6 Wire Co. v. Wire Dramera' 
Uniona 1 and S (C. (7.), 90 Fed. 698; and Evenaon v. Spaul- 
ding, 160 Fed. 617, 82 C. C. A. 268, 9 L. B. (N. S.) 904. 
If these cases mean more than that members of the associa- 
tions not served may be held guilty of contempt if they 
knowingly assist in the violation of an injunction which 
has been granted, I am not disposed to follow them. 

The particular grievance alleged in the bill may now be 
considered. The complainants aro engaged in the manu- 
facture of fine interior woodwork at East Cambridge, Mass., 
which they erect in place anywhere throughout the United 
States. They keep an open shop, employing union and 
non-union labor* without discrimination. For this reason 
they are regarded as enemies by the Union Brotherhood. 
It has, and has long had, in the language of the defendants, 
a trade dispute with the complainants. The United Broth- 
erhood is a voluntary unincorporated association having a 
membership of carpenters and joiner's throughout the United 
States aggregating ^186,000. These members are divided 
into local unions, which are also voluntary unincorporated 
associations and are represented by district councils, 
[ 899 ] composed of delegates from the local unions consti- 
tuting the district The members of the local unions are 
by virtue of that membership also members of the United 
Brotherhood and entitled to vote for delegates to its gen- 
eral conventions and for its general officers. The Joint 
District Council of New York and Vicinity consists of some 
70 local unions of the United Brotherhood and of the Amal- 
gamated Society of Carpenters and Joiners of America. 
There can be no question that these bodies constitute and are 
designed to constitute a combination of great power, ^e 
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Un sUeges that this i^ower is being unlawfidly used against 
the complainants, in that on April 21, 1910, they havinlr 
begun work under a contract for the woodwork of the 
Cathedral of St. John the Divine in this city, the defendant 
French, business agent of the Joint District Council of Kew 
York, ordered their men to quit work because this product 
was ** unfair” — ^that is, the product of an open shop — and 
the men did quit work. April 22d the complainants’ fore- 
man, having called upon the defendant Crimmins, shop 
delegate of the Joint Council, was informed by him that 
the men could not go back until the complainants kept a 
onion shop in Massachusetts. April 23d, in another inter- 
view with the defendant French, the complainants’ foreman 
was told that if he put non-union work on the work at 
the cathedral, he (French) would pull out all the other 
trades working there. I have no doubt that this would 
have been done, nor is it denied in the affidavit submitted 
by the defendants. Thereupon the complainants obtained 
an order to show cause why a preliminary injunction should 
not be issued, and a restraining order in the meantime, which 
was granted. 

For the purpose of showing the existence of the combina- 
tion alleged in the bill, the complainants have referred to 
various incidents not connected with the particular charge 
relied on. September 26, 1906, Local Union No. 1,824, of 
Boston, presented a resolution to the meeting of the Gen- 
eral Executive Board of the United Brotherhood, request- 
ing that the complainants be placed upon the unfair list of 
the United Brotherhood. January 24, 1907, this request 
was denied, but the board requested all district councils, 
local unions, and members of the United Brotherhood to 
assist No. 1,824 by refusing to handle any material manu- 
factured by the complainants. February 7, 1907, upon re- 
ceiving additional information, the general president was in- 
structed to notify members in districts where the complain- 
ants’ trim is used “ of the condition under which the trim is 
manufactured and the law of the United Brotherhood rer 
gurding the same.” July 20, 1907, Local Union 1,824 pre-' 
sented to the convention of the United Brotherhood a reso- 
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Itttion renting that, the strike of Local Union 1,824 agaiiiit 
the complainants having run 14 months, it was recohamended: 
to the entire membership to refuse to handle any trim com- 
ing from them, which was adopted. January 23, 1908, 
Frank Duffy, general secretary of the United Brotherhood, 
wrote the following letter: 

am in receipt of Information from our district council in Bos- 
ton to the effect that the firm of Irving & Gasson, of that city» is 
figuring on the contract for the U. S. Armory School, at West Point, 
fmr which you are the architects. I desire to cail your attention to 
the fact that the above-mentioned firm is [900] and has been for 
several years past unfair to organized labor, and our organization 
has been fighting said firm for some time. 1 would therefore ash 
that you do all in your power to have the contract for this Job let to 
some fair concern. You will thereby aid us materially in our fight 
against Irving & Gasson, and I am sure that anything you may do 
along the lines suggested will be appreciated.'* 

July 14, 1908, he also wrote the following letter: 

**I am in receipt of information to the effect that you have the 
contract for a large residence in Brookline, the owner of which is 
ex-Governor Powers, of Maine, and that the firm of Irving & Gasson 
is figuring on the interior trim for said Job. I am therefore writing 
to inform you that this firm is now and has been for some time past 
one of our greatest enemies, having absolutely refused on more than 
one occasion to pay our members union wages and work them union 
hours. It is only natural, therefore, that we should wish to have 
the work given to some firm which is fair to the members of our 
organization, and I would therefore request that you use your infiu- 
ence in having the contract for the interior woodwork on this Job 
let to such a firm. I can assure you that anything you may do for 
us along this line will be thoroughly appreciated. Thanking you in 
advance for your kind attention in this matter, I am respectfully 
yours.” 

Instances are set out in the complainants’ affidavits in 
which they have lost business because of notifications com- 
ing from the combination. Although their bid was satis- 
factory in the case of the Fifth Avenue Building, on the 
comer of Twenty-third Street and Fifth Avenue, the archi- 
tect refused to accept it because he feared labor complica- 
tions likely to result from their keeping an open shop. A 
similar thing occuired in connection with estimates on wood 
finiAing for the Church of St. Bartholomew. Other eases 
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in whidi tiie cnmplMiiaBts were iatei^fered with arose in oon- 
neotion witk a contract made in Bristol, Conn., in March, 
1909, and in connection with the building of the Second 
Nationid Bank, at Twenty^eighth Street and Fifth Avenue, 
in the fall of 1908, and in connection' with the house of H. H. 
Beard, Sixty-eighth Street and Madison Avenue, in 1907, 
and with the Gainsborough Studio in the fall of 1908, and 
with the house of A. L. Stim at Stapleton^ Staten Idand, 
in the summer of 1908. 

Without meeting these instances of interferences cate- 
gorically, tlie defendants object that they are stated upon 
hearsay and lack precision. No doubt more and better evi- 
dence would be required on final hearing, but all that is 
needed upon a motion for a preliminary injunction is to 
satisfy that a cause of action exists and that irreparable 
injury will be done the complainants unless they are pro- 
tected. In such a case a preliminary injunction ought to 
issue. 

The right of workingmen to unite for their own protec- 
tion is undoubted, and so is their right to strike peaceably 
because of grievances; but their right to combine for the 
purpose of calling out the workmen of other employers who 
have no grievances, or to threaten owners, builders, and 
architects that their contracts will be held up if they or any 
of their sub-contractors use the complainants’ trim is quite 
another affair. To take the converse of the proposition: 
Will the defendants admit that employers may combine to 
prevent any employer from using union labor? May the 
employers agree not to sell to or contract with anyone who 
deals with an employer who uses union labor? 

[901] Either of the% propositions is destructive of the 
right of free men to labor for or to employ the labor of any- 
one the laborer or the employer wishes. 1^ the language of 
Justice Harlan in Adair v. United States, 208 U. S. 161, 174, 
28 Sup. Ct. 277, 52 L. Ed. 436. If the struggle is persisted 
in betWeoi labor and capital to establish a contrary view, 
ultimately mther the workmmi or the employers wiU be re- 
duced to a condition of involuntary servitude. 
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WKedier the complainants do a large business or^ as the 
defendants allege, a small business, there is no doubt that 
the defendants, by combination between themselves and 
with others, have determined to force them against their 
will to maintain a closed shop in Massachusetts or go out of 
business and to compel all persons in their employment, 
whether they will or not, to become members of the union 
or lose their employment. Of certain suggestions in the 
defendants’ papers that the complainants are seeking to 
prevent the workingmen from organizing and striking and 
from communicating with each other, it may be said in the 
words of Brown, J., in the Supreme Court of Penni^lvania, 
in Purvis v. Local No. 600^ United Brotherhood of Carpenr 
ters and Joiners, 214 Pa. 348, 358, 63 Atl. 585, 586, 12 L. B. 
A. (N. S. ) 642, 112 Am. St. Eep. 757 : 

** Tbe zeal of counsel may account for, but can bardly excuse, the 
statement in appellants* paper book of the questions involved on this 
appeal. They are there stated to be: *Is the dissemination by 
means of printed notices by a lawfully constituted lodge of union 
laborers to its members and employers of labor, of its adopted rules 
by virtue of its constitution forbidding its members to work non- 
union material, an unlawful conspiracy? Is it lawful by peaceful 
means to make effective such rules?’ From an examination of the 
averments of plaintiffs* bill, the ample proofs submitted in support 
of them, and of the facts found by the court below, it is most mani- 
fest that the only question before us is whether the appellants were 
properly enjoined from injuring and destroying the business of the 
npifellecs, in pursuance of a conspiracy to do so, as a penalty for 
their refusal to unionize their mill. This would mean to the ap- 
pellees, as they aver, that they would be compelled to employ only 
union workmen, and to yield their free and unrestricted right to 
select their own employees in the conduct of their business; that 
they would be compelled to submit themselves to the control of the 
union, and to put themselves within its power to dictate to them the 
number of hours to constitute a day’s work in their mill, the com- 
pensation to be paid therefor, the time of payment thereof, and the 
selection of their employees. It would be a recognition of the power 
of the agents of the union to practically control their business.” 

The particular acts sought to be enjoined in this case 
are the calling out of the employees in other trades, who 
have no grievance against their employers, and the noti- 
fication of owners, builders, architects, and third persons 
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that they are likely to have their bperationis held up if 
they use the complainants’ trim. Whether the complainants 
may be found to have other rights on final hearing, and 
whether persons not parties may be guilty of contempt if 
tiiey knowingly assist in the violation of the preliminary 
injunction to be issued, need not now be considered. 

Motion granted, with leave to the parties to submit within 
one week forms of order which they respectively think 
appropriate under this opinion. 


lEVING ET AL o. NEAL ET AL .• 

(District Court, S. D. New York. November 6. 1918.) 

[209 Fed. Rep., 471.] 

OoRPOBATioNB (I 370) — ^Pbagticino Law — ^New Yobk Statute. — ^Penal 
Law (Laws N. T. 1909, c. 88 [Consol. Laws N. Y. 1909, c. 40J) 
I 280, which prohibits any corporation from practicing law, does 
not make it unlawful for a corporation to prosecute an action for 
the benefit of another at its own expense, employing members of 
the bar to conduct the case.^ 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §1 1611- 
1518; Dec. Dig. I 370.] 

Trade Unions (I 4) — ^Liability of Members — Combination in Re- 
straint OF Trade. — member and officer of a labor organization, 
who Joins with others in the adoption of a rule or regulation which 
is made a part of the organic law of the organization and binding 
on all its members under penalty of a fine, if such rule or regula- 
tion is unlawful as in restraint of trade, is liable for anything done 
to carry it out, although he does not personally participate therein. 

[Ed. Note. — For other cases, see Trade Unions, Cent. Dig. I 3; 
Dec, Dig. t4.] 

Monopolies (§ 12) — Combinations in Restraint of Trade— Regu- 
lations OF Labor Organizations. — A combination between local 
unions of organizations of carpenters and Joiners, by which their 
members are pledged to refuse to work on any Job where trim or 
finish made in a non-union shop is used, is in restraint of trade 
and commerce, and, if it affects interstate commerce, is in violation 
of Anti-Trust Act July 2, 1890, c. 347, 26 Stat. 209 (U. S. Comp. 

*For opinion on motion for a temporary injunction (180 Fed; 

396), see ante, page 377. 

^Syllabus copyrighted, 1914, by West Publishing Company. 
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[iid. Note. — For other eaaes, see Mc&iqtoUes, Otiit 'Dtg^ I 10; 
Dec. Dig. I 12.] 

KoiroraLiBe (I 24)>*CoKBiHikneifs in RBeiBAiNT or TaisB-^TMigr- 
rnanr Rbmudihu — S hermao Anti'Trust Act July 1 1860, c. 647, 20 
8tat 200 (tl. 8. Comp. St 1901, p. 3200), prescribes the reinedles 
for Its Ttolatlon, civil and criminal, at law and In equl^, and under 
Its provisions Injunctive relief can be given only at suit of the Gov- 
ernment Nor can such relief be granted undor sectlmi 840 of the 
General Business Law of New York (Consol. Laws N. Y. 1900, c. 
20) against a combination in restraint of competition in trade in 
violation of its provisions except at suit of the State. 

[Ed. Note. — ^For other cases, see Monopolies, Cent. Dig. i 17 ; 
Dec. Dig. i 24.] 

Monopolies (I 24) — (Combination in Bxstsaint or Tbaoe — ^Injunc- 
tion. — ^Under Penal Law N. Y, (Consol. Laws N. Y. 1909, c. 40) 
I 580, subd. 6, which makes it a misdemeanor for two or more 
persons to combine to commit any act injurious to trade or com- 
merce, but makes no provision for civil remedies, any appropriate 
remedy is available to one specially and directly injured by its 
violation who may, where the combination affects his business, 
obtain relief by injunction. 

[Ed. Note. — ^For other cases, see Monopolies, Cent Dig. S 17 ; 
Dec. Dig. f 24.] 

In Equity. Suit by Charles B. Irving and Robert Casson, 
copartners doing business as Irving & Casson, against Ed- 
wu'd H. Neal, individually and as secretary of the Joint 
District Council of New York and [472] Vicinity of the 
United Brotherhood of Carpenters and Joiners of America 
and Amalgamated Society of Carpenters and Joiners of 
America, and others. On final hearing. Decree for com- 
plainants. 

See, also, 180 Fed. 896. 

'WeiUer Gordon Merritt^ of New Ytnrk City, for com- 
plainants. 

Charter Maitland Beattie, of New York City {WiUiam 
P. Medoney, of New York City, of counsel), for defendants. 

Wa>d, Circuit Judge. 

On April 30, 1910, this suit was brought by the complsih- 
aate, (utizens of Massachusetts, against the Joint District 
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CoaoeU’df Kew Yock and Vioinity ot tiie United Brotiier- 
hopd of Oarpentece and Jeinera of America and Amalga- 
jMted SiKietj of CarpcNEitera and Joinen of America, which 
joint council ia a voluntary unincorporated association, and 
also against certain individuals who were members of the 
Uaiitied Brotherhood and all of whom were either officers 
of Ihe Joint District Council or of the United Brotherhood. 
Jurisdiction depends upon citizenship. The bill has been 
dismissed against the Joint District Council because it is 
a voluntary association and not a citizen of any State, 
but sustained against the other defendants connected with 
the Joint District Council because they are citizens of New 
York, and against the two remaining individual defendants, 
officers of the United Brotherhood of Carpenters and Joiners 
of America, who, although citizens of Indiana, have volun- 
tarily appeared. 180 Fed. 896. 

The bill alleges that the United Brotherhood is an unin- 
corporated association, having affiliated with it over 1,900 
local unions, composed of carpenters and joiners, aggre- 
gating some 170,000 members in the United States; that there 
are 70 of these local unions within the limits of the city of 
Greater New York, which, with certain branches of the 
Amalgamated Society of Carpenters and Joiners of America, 
have formed the Joint District Council of New York City 
and Vicinity, composed of delegates from the local unions 
and branches aforesaid; that this Joint District Council 
has power, under the rules of the United Brotherhood, to 
adopt regulations concerning strikes and the use of any 
material which it declares ^ unfair”; that it has made rules 
giving the business agents authority to call strikes, and has 
provided a penalty of $10 against any member who works 
on “unfair” trim — ^that is, woodwork made in a non-union 
shop. 

The bill then alleges that the complainants carry on an 
open cffiop for manufacturing fine interior woodwork or trim, 
in Massadiusetts, wd that the United Brotherhood, the 
Joint District Council, and the other defendants have en- 
tered into a combination to destroy their business and to 
prevent them from selling or installing their trim outside 
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of Massachusetts until thqr operate their mill in Massachu- 
setts as a dosed or union shop; that^ in pursuance of such 
conspiracy, the defendants have, among other things, put 
the complainants on ^unfair” lists distributed to builders, 
architects, and owners, and have omitted their names from 
lists of ^^fair” shops circulated in the same manner, to- 
gether with a letter saying that the employment of these 
shops will avoid labor troubles; have written letters to 
builders, architects, and [478] owners asking them not to 
contract with the complainants because they are an un- 
fair” concern; have threatened and called strikes of various 
trades working upon buildings where the complainants’ trim 
was being installed. 

The prayer for relief is as follows: 

**That the defendants * * * be restrained and enjoined from 
conspiring, agreeing, or combining in any manner to restrain, ob- 
struct, interfere with, or destroy the business of the complainants, 
and from interfering in any manner with the complainants obtaining 
orders or contracts for work or materials or interfering in any man- 
ner with the sale or disposition of the product of the complainants* 
factory, or the installation or setting of any of the product of the 
complainants* factory upon any building or buildings, and from pub- 
lishing, circulating, or otherwise communicating either directly or 
indirectly in writing or orally to each other or to any other person, 
firm, or corporation any statement or notice of any kind or character 
whatsoever calling attention to the fact that your complainants or 
their business or their products are or were or have been declared 
unfair or are on any unfair list, or that your complainants should not 
be patronized or dealt with or their products purchased, used, han- 
dled, worked upon, or dealt in because made in an open or non-union 
shop, and from publishing, circulating, or communicating either 
orally or in writing any representation or statement of like effect or 
import for the purpose of injuring or interfering with or tending to 
injure or Interfere with the complainants’ business or with the free 
and unrestricted right of the complainants to dispose of their product 
and to obtain contracts for work to be performed or orders or con- 
tracts for merchandise to be made, installed, or set by them, and 
from giving notice verbally or in writing to any person, firm, or cor- 
poration to refrain from soliciting, making, or carrying out contracts 
with complainants for services to be performed or merchandise to be 
made, or to refrain from purchasing or attempting to purchase mate- 
rials of any sort from complainants under threats that if such con- 
tracts or purchases are made or carried out they will cause the p^ 
sons so joiotifled loss or trouble, or that they will cause persons in the 
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epofiki^ ct wUi pertoDfl 80 notified to withdraw from their employ^ 
ment, or that they will cause persons employed hy others upon build- 
ings where said persons so notified are doing work to withdraw from 
aU work upon said building, and from inducing or attempting to 
induce any person or persons whomsoever to dedine employment or 
cease employment or not to seek employment under any person, firm, 
or coiporation because such persons, firm, or corporation may have 
made contracts or purposed to make contracts with complainants or 
may have purchased or purposed to purchase materials from the com- 
plainants, or because materials furnished by the plaintiff were being 
used on or in connection with some building where said persons were 
doing work, •and from in any way inducing or attempting to induce 
any person or persons to refuse to install or work upon materials 
manufactured by your complainants, and from enforcing or attempt- 
ing to enforce or threatening to inflict any injury, loss, penalty, or 
liability, whether in the nature of a fine, or suspension, or expulsion 
from any labor organization or otherwise against any person who 
works for your complainants or upon materials furnished by your 
complainants, or against any person who works for any employer 
who purchases materials from your complainants, or against any per- 
son who works upon any building where the materials of complain- 
ants are being installed or are about to be Installed, and from mak- 
ing, communicating, or circulating any statement orally or in writing 
that the defendant or members of any union or workingmen will 
refuse to work upon any materials unless said materials are con- 
structed under strict union conditions, and from requesting customers, 
or those who might become customers, of the complainants, to pur- 
chase their wood materials from or have their w^oodwork done by 
persons or corporations who use tbe union label of the United Broth- 
erhood of Carpenters and Joiners of America or who operate their 
factories according to the rules and regulations of said Brotherhood, 
so that no controversy or difllculty can arise on account of non-union 
woodwork, and from using said label to obstruct and interfere 
[474] with the complainants’ business and from combining, conspir- 
ing, and confederating together to refuse to work upon materials 
unless they are made under strict union conditions, and from publish- 
ing, circulating, enforcing, and attempting to enforce the provisions 
of section 52>G of the by-laws of the District Council of New York 
and vicinity, which is as follows: 

** ’Any member proven guilty of using the product of any person, 
firm, or mill who have been declared unfair by their district council, 
or working for any person, firm, or mill who have thus been declared 
unfair shall be fined ten dollars ($10) for each offence.’ 

’’And from publishing, circulating, enforcing, and attempting to 
enforce section 78 of the by-laws of the District Council of New York 
and Vicinity, which is as follows : 

’’’Any peiwn of this United Brotherhood who is required to put 
up material not bearing this union label (meaning tbe carpenters’ 
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*'And from using any and all ways, means, and methods of doing 
any of the aforesaid forbidden acts and ffom doing any of the for- 
bidden acts either directly or indirectly or through by-laws, orders, 
directions, or suggestions to committees, associations, officers, agents, 
or others.*’ • 

The defendants in their amended answer admit that the 
members of the United Brotherhood have bound themselves 
to work only on union trim, and that those represented by 
the Joint District Council are subject to a fine of $10 if 
they knowingly do so. Articles tenth and eleventh are as 
follows: 

** Tenth. That it is true that under the rules of the United Brother- 
hood its members have bound themselves, without thought of and 
probably without knowing of the existence of the plaintiffs, to work 
only under union conditions which established certain wages and 
hours, and to work only on the products of mills running under union 
conditions. That there are several thousand mills in this country, 
several hundreds of which are larger than the plaintiffs*, and of all 
said thousands of mills probably not more than half are union. That 
there is no more reason for the d^endants to refuse to work on the 
products of plaintiffs’ mill than on many hundreds of other non-union 
mills, the sole reason being that plaintiffs’ mill Is non-union, and there 
never has been a conspiracy to act against their mill on the part of 
the defendants, there could be no such conspiracy against them under 
the circumstances among the approximate 200,000 members of the 
Brotherhood of Carpenters, and the allegations to the effect that their 
mill, among the many hundreds of other non-union mills, has been 
selected to conspire against are untrue and without reason. When- 
ever the members of the Brotherhood of Carpenters find that they 
are required to work non-union products of any mill, they cease 
under their contract or rules of membership to work upon such prod- 
ucts, and, if they knowingly work on any non-union products, they 
are subject, as stated in said complaint, to be fined $10, but these 
defendants know of no case where a member has been fined for work- 
ing on the products of these plaintiffs, which they believe to be due to 
the plaintiffs employing non-union men, or that members worked 
thereon without it being disclosed to them that said millwork was 
non-union. 

’’Eleventh. That prior to all the times complained of in the com- 
plaint many of the large contracting employers of labor at the city 
of New Yofk in the building line had united with different orgwi- 
Bations of labor in what is known as the arbitration agreenieiit for 
the attlttrtmeht of all differences among them, and said contracting 
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ejanployehi and the Brethortiood of Oarpenters o€ this dty had their 
separate trade agreement for Uielr muteal Intereate lot arbitration 
and to prev^t strikes and lockouts, to fix wages and hours of the 
Journeymen, and provide for union conditions. That In and by 
said trade agreement said Journeymen carpenters are not to work on 
non-union products of mills, but there is no discrimination against 
any one mill. They further allege, on information and belief, that 
the plaintifflB from time [475] to time, well knowing of these arbi- 
tration and trade agreements, have sought to have these particular 
employers under these said agreements and members of the Brother- 
hood and Amalgamated Carpenters put up and install the products 
of their non-union mill without disclosing to either parties to said 
arbitration and trade agreements that the said products were non- 
union. That the effect of the injunction asked for herein would be 
to destroy said arbitration and trade agreements and reduce said 
city to the chaos of lockouts and strikes which has at times existed 
in the building trades, and compel these union men to handle the 
cheap products of hundreds of non-union mills all over the country, 
and would further destroy the business of many union mills in this 
State which pay higher and union wages commensurate to the higher 
cost of living here. That under the decisions of the highest courts 
of this State and district as they are advised, they are not required 
to handle the products of non-union mills, so that an injunction which 
can only be given in the Federal courts to non-residents — ^the diversity 
of citizenship only giving Jurisdiction — would have the effect of com- 
pelling them to handle the products of the non-union mills of residents 
of other States, and would so discriminate against mills of this 
State.” 

The particular case of a sympathetic strike threatened by 
the defendant Blumenberg, a business agent of the Joint 
District Council at the Cathedral of St. John the Divine 
in this city, resulted in the issuance of a restraining order 
and preliminary injunction prohibiting the individual de- 
fendants, both individually and officially, from interfering 
with the complainant’s business. The case now comes up 
on final hearing. 

[1] The defendants make a preliminary objection that 
the bill must be dismissed because the cause has been con- 
ducted at the expense of the American Anti-Boycott Asso- 
ciation, and by lawyers paid by it in violation of section 280 
of the Penal Law (Consol. Laws N. Y. 1909, c. 40). As- 
suming that this section applies, I do not think that the com- 
plainants’ cause of action is affected in any way. If the 
4Jiti-Bo7Cott Association were the owner of the claim, 
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Hel might be denied it. Matter of Bensel, 68 Mac. Bep. 70, 
124 N. Y. Supp. 726. But the only -c<»mection the associa- 
tion has with the claim is to prosecute it for the benefit of 
the complainants at its own expense. Exactly the same 
thing is being done for the defendants by the United 
Brotherhood and Joint District Council. The attorneys who 
conduct the case on behalf of the complainants are qualified 
to practice at tiie bar of the court, so that such cases as 
Kaflan v. Berman, 37 Misc. Bep. 502, 75 N. Y. Supp. 1002, 
do not apply. 

[2] I find that the allegations of the bill as to particular 
instances in which the purpose of the combination was car- 
ried out or sought to be carried out against the complainants 
are true as matter of fact. The defendants contend that, 
even if this be so, the bill should be dismissed as without 
equity against them because they have not individually pub- 
lished '^unfair” lists or called or threatened sympathetic 
strikes, and further because no “unfair” lists have been 
published or sympathetic strikes called for the past two 
years. They are, however, members of the United Brother- 
hood and of the local unions represented by the Joint Dis- 
trict Council and are officers either of the brotherhood or 
council. Several of them did actually take part in some 
of the particular instances stated in the bill. At all events, 
if the thing principally complained of, viz, an agreement 
not to work on non-union trim [476] enforceable by fine 
is unlawful, they are liable for anything done to carry it 
out, even though they did not individually participate. The 
agreement is a part of the organic law of the associations 
of which they are members and officers, and, of course, they 
cannot say they are ignorant of it or do not participate. 
The admissions of their answer are to the contrary. I think 
this proposition consistent with the opinion of the Circuit 
Court of Appeals for this circuit in Lawlor v. Loewe, 187 
Fed. 522, 109 C. C. A. 288. So also, assuming that the acta 
complained of in the bill or some of them have been dis- 
continued, further commission of them may be properly en- 
joiiied if they are unlawful. 

[8] There can be no question: First, that a combination 
does exist between the various local unions which con^- 
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toto the United Brotherhood; second, that one of tiie pur-' 
posea of the combination is to compel the unionization of 
all manufacturing carpenter shops; third, that the object 
is to restrain competition between open shops and union 
shops; and, fourth, that this object is to be accomplished 
principally by an agreement to refuse to work on any job 
where non-union trim is used. It further appears that an 
agreement exists between the Master Carpenters Associa- 
tion, composed of the principal employers of carpenters in 
Greater New York, and the Joint District Council, whereby 
the builders agree to use only union trim, which I think 
the builders were coerced into making by the unions. The 
effect of it is that non-imion trim, except of negligible 
sizes, cannot be sold throughout almost the whole of that 
territory. 

It is said that workmen have a right to refuse to work for 
any reason they choose, good or bad, which is satisfactory 
to themselves. This is true, but it does not follow that 
they have a right to combine to do so some 200,000 strong 
over the whole country. Doubtless the purpose of the com- 
bination is to advance their own interests without actual 
malice against manufacturers who do not wish to operate 
their mills in accordance with the requirements of the 
unions. This, however, is true of almost every combination 
in restraint of trade. The combination in this case results 
all the same in directly restraining competition between 
manufacturers. 

The precise question of law to be determined is whether 
this feature of the combination, there being no right of 
action at common law, is made unlawful by and may be 
enjoined under any statute. 

[4] I think it is tiiown to be unlawful under the Sherman 
Law by the decision of the Supreme Court in Loewe v. 
Lawlor, 208 U. S. 274, 28 Sup. Ct. 801, 52 L. Ed. 488, 13 
Ann. Cas. 816. In that case the United Hatters of North 
America, composed of some 9,000 members, associated with 
other labor unions as the American Federation of Labor, 
aggregating more than 1,000,000 members, combined to 
unicmize all factories in which the United Hatters worked- 
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The pairthnilftr party proceeded against was Lawlor ft Oo^ 
not for the purpose of restraining interstate eonunercej nor 
out of any hostility to that particular concern, but entirely 
for the purpose of benefiting the United Hatters. Yet the 
method of enforcing the combination was held unlawftil 
under the Sherman Law because it resulted directly in n- 
stouning interstate commerce. 1 think the mere agreement 
of the local unions [477] throughout the United States in 
this case not to work oin non-union trim necessarily and di- 
rectly restrains interstate commerce in the same way and is 
therefore unlawful. But because the Sherman L«w pre- 
scribes the remedies, both criminal and civil, at law and 
in equity, it is held in this circuit that only the prescribed 
remedies can be pursued. From this it follows that the 
injunctive relief can only be had at the instance of the 
Government, and therefore that the complainants cannot 
recover. National Firefroopng Co. v. Mason BuUde/n* 
4m’«, 169 Fed. 259, 94 C. C. A. 635, 26 L. R. A. (N. S.) 148. 

Section 340 of the General Business Law of this State 
(Consol. Laws 1909, c. 20) makes any combination, whereby 
competition in the supply or the price of any article in com- 
mon use in the State is restrained, a misdemeanor. Interior 
trim such as the complainants manufacture is such an ar- 
ticle; but, as the law confers the remedy by injunction on 
the State and elaborately prescribes the procedure, I am 
bound to' follow the suggestion made in the National Fire- 
proofing case, supra, |hat under this act also injunctive rdiief 
can be had only at the'suit of the State. 

[6] Section 580 of the Penal Law of this State, subd. 6, 
makes it a misdemeanor for two or more persons to conspire 
to commit any act “ injurious to trade or commerce.” With- 
out discussing the multitude of decisions cited by counsel, 
the reasoning in the case of Loewe v. Lavolor, supra, seems 
to me enough to show that the combination in this ease is 
such an act. See, also. People v. MeFarUn, 43 Mise. Hep. 
591, 89 N. T. Supp. 627. As the act says nothing ^atever 
about cml remedies, I think any appropriate r«nedy 18 ' 
available to one eq>ecially injured by violation of it. 

This was tite view of the Court of Appeals in Otanford S'.- 
TyrreU, 128 N. Y. 341, 344, 28 N. E. 514, 516, an action to 
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restrain defendant from keeping a house of ill fame^ made 
a misdemeanor by section 322 of the Penal Code. So far as 
this was a common nuisance, it was for the public authorities 
to suppress it, and the defendant contended that the plain- 
tiff could not maintain a civil action. Judge Gray said : 

** If the business complained of is a lawful one, the legal question 
presented in a civil action for private damage is whether the business 
is reasonably conducted, and whether, as conducted, it is one which 
is obnoxious and hurtful to adjoining property. If the business is 
unlawful, the complainant in a private action must show erpecial dam- 
age, by which the legitimate use" of his adjoining property has been 
interfered with, or its occupation rendered unfit, or uncomfortable. 
That the perpetrator of the nuisance is amenable to the provisions 
and i)enalties of the criminal law is not an answer to an action 
against him by a private person to recover for injury sustained, and 
for an injunction against the continued use of his premises in such u 
manner. The principle has been long settled that the objection that 
the nuisance was a common one is not available, if it be shown that 
special damage was suffered. Rose u. Miles, 4 M. & S. 101 ; Rose v. 
Groves, 6 Man. & G. 613 ; Francis v. Schoellkopf, supra [53 N. Y. 152] ; 
Lansing v. Smith, 4 Wend. [N. Y.] 9 [21 Am. Dec. 89]. ♦ • * 

“ In the present case the Indecent conduct of the occupants of the 
defendant's house and the noise therefrom. Inasmuch as they ren- 
dered the plaintiffs* house unfit for comfortable or respectable occu- 
pation, and unfit for the purposes it was intended for, were facts 
which constituted a nuisance, and were sufficient grounds for the 
maintenance of the action. If it was a nuisance which affected the 
general neighborhood and was the subject of an [478] Indictment for 
its unlawful and Immoral features, the plaintiffs were none the less 
entitled to their action for an injury sustained and to their equitable 
right to have its continuance restrained.” 

This case was cited with approval in Re Debs, 158 U. S. 
564, at page 598, 15 Sup. Ct. 900, 909 (39 L. Ed. 1092) ; Mr. 
Justice Brewer saying: 

**Again, it is objected that it is outside of the Jurisdiction of a 
court of equity to enjoin the commission of crimes. This, as a gen- 
eral proposition, is unquestioned. A chancellor has no criminal Juris- 
diction. Something more than the threatened commission of an 
offense against the laws of the land is necessary to call into exercise 
the injunctive powder of the court. There must be some interferences, 
actual or threatened, with property or rights of a pecuniary nature; 
but when such interferences appear the Jurisdiction of a court of . 
equity arises, and is not destroyed by the fact that they are accom- 
panied by or are themselves violations of the criminal law. Thus, 
in Cranford v. Tyrrell, 128 N. Y. 341, on page 344 [28 N. B. 514, 515], 
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^ Injunction to restrain the d^endant from keeping a house of ill 
fame was sustained; the court saying: 'That the perpetrator of the 
nuisance is amenable to the provisions and penalties of the criminal 
law is not an answer to an action against him by a private person 
to recover for injury sustained, and for an injunction against the 
continued use of his premises In such a manner.’ And in Mobile v. 
LouUville d NashvUle BaUroad, 84 Ala. 115, 126 [4 South. 106, 112 
(5 Am. St Rep. 342)], is a similar declaration in these words: *The 
mere fact that an act is criminal does not divest the Jurisdiction of 
equity to prevent it by injunction, if it be also a violation of prop- 
erty rights, and the party aggrieved has no other adequate remedy 
for the prevention of the irreparable injury which will result from 
the failure or inability of a court of law to redress such rights.* 

" The law is full of instances in which the same act may give rise 
CO a civil action and a criminal prosecution. An assault with intent 
to kill may be punished criminally, under an indictment therefor, 
or will support a civil action for damages, and the same is true of 
all other offenses which cause injury to person or property. In 
such cases the Jurisdiction of the civil court is invoked, not to en- 
force the criminal law and punish the wrongdoer, but to compensate 
the injured party for the damages which he or his property has 
suffered, and it is no defense to the civil action that the same act by 
the defendant exiioses him also to indictment and punishment in a 
court of criminal Jurisdiction.” 

Finally, there remains to inquire whether the decision in 
the National Fireproofing case will prevent the complainants 
from recovering. In that case the Circut Court of Appeals 
held that the combination complained of was not a violation 
either of the Sherman Law or of the General Business Law 
of this State, and then went on to consider whether it was 
a conspiracy at common law maliciously to injure the com- 
plainant which would give it a right of action. The par- 
ticular provision attacked was the agreement between the 
Master Builders and the Bricklayers’ Union, forbidding the 
sub-letting of fireproofing. The court held that, this pro- 
vision being for the benefit of the bricklayers, and not being 
maliciously aimed at the complainant, it had no right to 
recover. Indeed, the complainant was not directly, but only 
incidentally, injured. If its charter had authorized it to con- 
tract for the erection of buildings, it would have been under 
no disadvantage whatever. The New York market was 
cIcN^d to it because it could contract only for the erection 
of fii^proofing, a separate contract for which was forbidden 
the a|;reement. Therefore it was held that the object of 
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the [479] agreement being lawful, and the means taken to 
enforce it lawful, the complainant, although injured, had 
no cause for action. For the same reasons the court held that 
the combination did not violate the Penal Code, § 168, subd. 
6, which is the same as the section, of the Penal Law now 
under consideration. I think the difference between that 
case and this clear. In this there is a combination to do 
an act made unlawful by statute and punishable as a mis- 
demeanor which has, at least in certain instances, been en- 
forced against the complainants by unlawful means. 

The decision of the Court of Appeals in Kellogg v. 
Sowerby, 190 N. Y. 370, 83 N. E. 47, does cause doubt. It 
was a civil action for damages, the plaintiffs charging the 
defendants with combining to prevent them from using their 
elevator or competing in the business of elevating grain. 
The Court of Appeals held that, although the agreement 
was a conspiracy in violation of the statute, the defendants 
should have been allowed to show at the trial that when they 
entered into the combination they supposed the plaintiffs 
were also going to enter into it, because this would prove 
that they did not by the combination intend to injure the 
plaintiffs, in which case the plaintiffs could not recover. 

This seems to be treating a conspiracy in violation of stat- 
ute as if it were a combination at common law to restrain 
trade or prevent competition without malice to the plain- 
tiffs. Of such a combination, although not valid nor en- 
forceable between the parties, no third party could complain 
at common law, unless it was made maliciously to injure 
him. Mogul S. S. Co. v. McGregor (1892) App. Cas. 26. 
But under the statute in question the offense is a misde- 
meanor, and it makes no difference what the intention of the 
parties to the agreement was, and so the court said, in the 
Kellogg case: 

“The error committed In the exclusion of this evidence requires 
a reversal of the judgment. In order to guard against any pos- 
sible misapprehension, however, on another trial, it is proper to say 
that we do not think that good motives on the part of those who 
enter into a combination in restraint of trade save it from the con- 
demnation of the law of this State. People v. Sheldon, tupra [138 
N. T. 251. 34 N. B. 785, 23 L. B. A. 221, 36 Am. St. Bep. 680]. The 
fact that the parties to an agreeqient of such a character may have 
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hon«tly bSHeved that it would be ben^dal instead of injurious to 
conunerce does not render it legal. The law denounces it if it is de- 
signed to prevent competition and will have that effect whatever 
the Intent of the parties. Where, on the other hand, the parties 
act in the honest belief that a third party is to Join in the agreement, 
that fact tends to disprove any Intent to injure him, whatever may 
be said of the agreement as to others.” 

Furthermore, I cannot see why the conspirators should 
have been excused because they did not learn until after they 
had entered into the unlawful agreement that the plain- 
tiffs would not join it. The conspiracy was a continuing 
one reaffirmed de die in diem, and it would seem that the 
defendants should be held liable if the plaintiffs were di- 
rectly injured because they continued an unlawful conspiracy 
after they did know the plaintiffs would not become par- 
ties to it 

While there is no evidence of a special hostility to the 
complainants in particular, as maintaining an open shop, 
the proofs show a persistent campaign has been made by 
the combination to compel them to unionize their shop. 
They suffer in a way different from the commu[480Jnity 
at large. This entitles them to all available civil remedies, 
among others to injunctive relief. A decree will be entered 
granting a permanent injunction in accordance with this 
opinion. 


LAWLORs^ET AL u. LOEWE ET AL.* 

(Circuit Court of Appeals, Second Circuit. December 18, 1913.) 
[209 Fed. Rep., 721.] 

MONOFOUES (f 14) — OOMBIKATION IN ReSTBAINT OF InTEBBTATE CoM- 
UEECE — Boycott — ^Trade Unions. — ^Where members of a labor union 
attempted to compel a hat manufacturer to unionize his factory, 
left his employment, and prevented others from taking employment 
therein, and with the assistance of members of affiliated organi- 

*For prior opinions (130 Fed., 633), see volume 2, page 563; . 
(142 Fed., 216) see volume 2, page 854; (148 Fed., 924) see volume 
8, page 41; (208 U. S., 274) see volume 3, page 324; (187 Fed., 
622) see volume 4, page 284. For later opinion (235 U. S., 622), 
see port, page 412. 
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zatio^ declared a boycott on his goods in other States Into which 
the goods had been shipped for sale at retail, such acts constituted 
a combination or conspiracy in restraint of interstate commerce, 
in violation of Sherman Anti-Trust Act July 2, 1890, c. 047, 26 
Stat 207 (U. S. Comp. St. 1601, p. 3200), for which the manu- 
facturer was entitled to recover treble damages under section 7.« 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. f 11; 
Dec. Dig. 9 14.1 

CoNSPniACT (I 1) — ^What Constitutes. — ^A “conspiracy” is a com- 
bination between two or more persons to do a criminal or unlawful 
act, or a lawful act by criminal or unlawful means. There need 
not be a formal agreement between the conspirators, if it appears 
they acted in concert and with the design to consummate an 
unlawful purpose; nor is it necessary that each conspirator shall 
know of all the means to carry out the purposes of the con- 
spiracy. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. t 1-C; 
Dec. Dig. f 1. 

For other definitions, see Words and Phrases, vol. 2, pp. 1454- 
1461; vol. 8, p. 7613.] 

Monopolies (9 28) — Combination in Restraint of Trade — Notice 
TO Conspirators — Evidence. — On an issue ns to whether certain 
members of a trade-union had knowledge of a conspiracy to compel 
a hat manufacturer to unionize his factory by means of a strike, 
picketing, and boycott, evidence that copies of a trade Journal 
published by the United Hatters in which articles relating to the 
affair were printed and which were distributed in various facto- 
ries without charge so that the workmen could read them if they 
desired, minutes of the meetings of the local unions of which 
defendants were members and extracts from another monthly 
journal containing a notice that all members of labor unions would 
be held responsible for unlawful acts of such unions, their officers 
and agents, a copy of which notice was sent to all hatters whose 
names appeared in the directory in the city where the manu- 
facturer's factory was located, was admissible to show notice. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. 9 18; 
Dec. Dig. 9 28.1 

Monopolies (9 28) — Restraint of Interstate Trade — Notice to 
Conspirators — Question for Jury. — In an action against members 
of a trade-union for conspiracy in attempting to destroy plaintiff’s 
business or compel him to unionize his factory, whether defendants 
had knowledge of the conspiracy and participated therein held for 
the Jury. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. 9 18; 
Dec. Dig. 9 28.] 

Monopolies (9 28) — ^Action for Damages — Instructions. — In an ac- 
tion against members of a trade-union for conspiracy in aiding an 

* Syllabus copyrighted, 1914, by West Publishing Company. 
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^ort to conowl plaintiff to nnlonize his toctwy, toe court ciburged 
[ 722 ] that mere iqembership In a labor union and payment of 
dues did not amount necessarily to counseling, advising, aiding, or 
abetting in a conspiracy of the officers and members to destroy 
plaintilTs business, but that if the members paid their dues and 
continued to delegate authority to their officers and agents to com- 
mit unlawful acts which constituted an interference with plain- 
tilTs interstate trade and commerce, under such circumstances as 
lead you to believe they knew or ** ought to have known,” and that 
such officers and agents were in that matter warranted in the be- 
lief, that they were acting within their delegated authority, then 
such members and no others were liable. Held, that the words 
“ ought to have known,” in the connection in which they were used, 
were intended to mean only that the Jury must be Justified in draw- 
ing the conclusion that the defendants must have knowm of the 
existence of the conspiracy, and so construed did not render the 
instruction objectionable as misleading. 

[Ed. Note. — For other cases, see Monopolies, Gent. Dig. § 18; 
Dec. Dig. S 28.] 

Witnesses (§ 330) — Examination — Gboss-Examination. — Where, in 
an action against members of a trade-union for fraudulent con- 
spiracy in restraint of Interstate commerce to regulate plaintiff's 
business or to compel him to unionize his factory, two of the wit- 
nesses testified that they continued to be members of the union 
after the suit was brought, evidence of their payment of dues after 
the complaint was served, offered solely as a matter of cross-ex- 
amination bearing on the truthfulness of their testimony in chief, 
was competent 

[Ed. Note. — For other cases, see Witnesses, Cent Dig. §§ 1106- 
1108; Dec. Dig. § 330.] 

Monopolies (I 28) — Restbaint op Trade — Accrual for Suit 
Brought. — In an action for fraudulent conspiracy in restraint of 
interstate commerce in violation of Anti-Trust Act July 2, 1890, c. 
647, § 7, 26 Stat 210 (U. S. Comp. St. 1901, p. 3202), evidence show- 
ing damages which accrued after suit brought because of acts pre- 
viously committed was properly admitted. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 18; 
Dec. Dig. i 28.] 

Monopolies (I 28) — Interstate Trade — ^Restraint — Instructions — 
Damages. — ^In an action for conspiracy in restraint of Interstate 
commerce in violation of Sherman Anti-Trust Act July 2, 1890, c. 
647, f 7. 26 Stat. 210 (U. S. Comp. St. 1901, p. 3202), an instruction 
that the only acts for which plaintiff may recover are such as are 
alleged in the complaint and as were done by defendants or their 
agents before suit brought, and that plaintiffs were entitled to re- 
cover all damages which are the proximate and natural result of 
such acts, including such damages as may have continued or re- 
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salted therefrom tftw salt whs commeDced> bat that no recovery 

coaid , be had ter acts oonstitatlny a continuance ot the con^iracy 

after suit brought, was proper. 

(Ed. Note.— For other cases, see Monopolies, Gent. Dig. I IS; 

Dec. Dig. I 28.] 

In error to the District Court of the United States for 
the District of Connecticut. 

Action by D. E. Loewe and others against Martin Lawlor 
and others. Judgment for plaintiffs, and defendants bring 
error. Affirmed. 

On writ of error to the District Court for the District of 
Connecticut to review a judgment entered November 16, 
1912, in favor of the plaintiffs and against the defendants 
for $262,130, being the amount of a trebled verdict, 
[723] interest, costs, and counsel fees. This controversy 
has been before the courts for nearly a decade. It first 
appears in the reports in (C. C.) 130 Fed. 633, where a de- 
murrer to a plea in abatement was sustained. A motion to 
compel the plaintiffs to correct their complaint was denied 
in (C. C.) 142 Fed. 216. And in (C. C.) 148 Fed. 024, a 
demurrer to the complaint was sustained upon the ground 
that the comi^laint did not allege an interference with inter- 
state commerce. From this decision a writ of error brought 
the case to this court which, after stating the facts, certified 
to the Supreme Court the following question ; 

*' Upou this state of facts can plaintiffs maintain an action against 
defendants under section 7 of the Anti-Trust Act of July 20, 18907 ” 

Both sides joined in asking that the entire record be sent 
to the Supreme Court, which W'as done, and the case came 
before that tribunal upon the complaint and demurrer. 
Under section 6 of the Judiciary Act of 1891 (act March 3, 
1891, c. 517, 26 Stat. 828 [U. S. Comp. St. 1901, p. 549], the 
court was called upon to “ decide the whole matter in con- 
troversy in the same manner as if it had been brought there 
for review by writ of error or appeal.” 

In an elaborate opinion by Chief Justice Fuller the court 
decided that the complaint stated a case within the statute 
and overruled the demurrer. 208 U. S. 274, 28 Sup. Ct. 301, 
52 L. Ed. 488, 13 Ann. Cas. 815. 
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The case then came an for trial upon the merits on Octo- 
ber 18, 1909, and, with various adjournments, lasted until 
February 4, 1910, when the court directed a verdict for the 
plaintiffs, sending to the jury the question of damages only, 
which they assessed at $74,000, which was trebled under 
the law. 

The defendant then sued out a writ of error and this 
court, being of the opinion that the question of the defend- 
ant< liability should have been submitted to the jury, re- 
versed the judgment and remanded the case for a new trial. 
A petition for a rehearing was denied by this court, 187 
Fed. 522, 527, 109 C. C. A. 288. The plaintiffs thereafter 
petitioned the Supreme Court for a writ of certiorari which 
was denied, 223 U. S. 729, 32 Sup. Ct. 527, 56 L. Ed. 633. 
The new trial was commenced on August 26, 1912, and on 
October 11th a verdict was rendered for the full amount 
demanded. The sections of the Anti-Trust Act which are 
involved are the first, second, and seventh. They are as 
follows: 

** 1. Every contract, combination in the form of trust or otherwise, 
or conspiracy, in restraint of trade or commerce among the several 
States, or with foreign nations, is hereby declared to be illegal. 
Every person who shall make any such contract or engage in any 
such combination or conspiracy shall be deemed guilty of a mis- 
demeanor, and, on conviction thereof, shall be punished by fine 
not exceeding five thousand dollars, or by imprisonment not exceed- 
ing one year, or by both said punishments, in the discretion of the 
court. V 

**2. Every person who shall monopolize, or attempt to monopolize, 
or combine or conspire with any other person or persons, to mo- 
nopolize, any part of the trade or commerce among the several 
States, or with foreign nations, shall be deemed guilty of a misde- 
meanor, and, on conviction thereof, shall be punished by fine not 
exceeding five thousand dollars, or by imprisonment not exceeding 
one year, or by both said punishments, in the discretion of the 
court.” 

”7. Any person who shall be injured in his business or property 
by any other person or corporation by reason of anything forbidden 
or declared to be unlawful by this act, may sue therefor in any 
Circuit Court of the United States in the district in which the de- 
fendant resides or is found, without respect to the amount in contro- 
versy, and shall recover threefold the damages by him sustained, 
and the costs of suit, including a reasonable attorncy*s fee.” 
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The parties will be alluded to hereafter ^ plaintiffs and 
defendants as they appeared in the District Court. 

[784] Alion B. Parker^ of New York City, and Frank L, 
MulhoUandy of Toledo, Ohio, for plaintiffs in error. 

Daniel Davenport^ of Bridgeport, Conn., and 'Walter Gor- 
don Merritt^ of New York City, for defendants in error. 

Before Coxe, Wabd, and Booers, Circuit Judges. 

CoxE, Circuit Judge (after stating the facts as above). 

[1] When this cause came on for the second trial all of 
the ^ndamental questions of law had been disposed of. 
That the Anti-Trust Act is applicable to such combinations 
as are alleged in the complaint is no longer debatable. It 
makes no distinction between classes, employers and em- 
ployes, corporations and individuals, rich and poor, are alike 
included in its terms. The Supreme Court particularly 
points out that although Congress was frequently impor- 
tuned to exempt farmers’ organizations and labor unions 
from its provisions, these efforts all failed, and the act still 
remains, after nearly a quarter of a century of trial, un- 
marred by amendment, in the language originally adopted. 
In short, the court held that if the plaintiffs proved the con- 
spiracy or combination as alleged in the complaint, they 
were within the Anti-Trust Act and entitled to the damages 
sustained by them. 

The plaintiffs proved, either without contradiction or by 
testimony which the jury was justified in accepting as true, 
the following propositions: 

First. That they were engaged in making hats at Dan- 
bury, Connecticut, and had a large interstate business, em- 
ploying union and non-union labor. 

Second. That the individual defendants are members of a 
trade union known as the United Hatters of North Amer- 
ica, which was organized in 1896 and, with a few exceptions 
unnecessary to consider, paid dues to the local unions at 
Danbury, Bethel, or Norwalk, Connecticut. These dues, 
after deducting a certain percentage for the expenses of 
the local unions, were sent to the treasurer of the United 
Hatters. 
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Thirds That the United Hatters were affiliated with the 
American Federation of Labor, one of the objects of the 
latter organization being to assist its members in any “ jnsti- 
fiable boycott” and with financial help in the event of a 
strike or lockout. 

Fourth. That the United Hatters, through their connec* 
tion with the Federation of Labor and affiliated associa- 
tions, exercised a vast influence throughout the country and, 
by the use of the boycott and secondary boycott, had it in 
their power to cripple, if not destroy, any manufacturer 
who refused to discharge a competent servant because he 
was not a member of the union. 

Fifth. That in March, 1901, the United Hatters had re- 
solved to unionize the plaintiffs’ factory and informed Mr. 
Loewe to that effect, their president stating that they hoped 
to accomplish this in a peaceful manner, but if not, they 
would resort to their “ usual methods.” 

Sixth. That on the morning of July 25, 1902, the plain- 
tiffs’ employes were directed to strike, and the union men 
left the factory on that day, the non-union men the day 
after. 

[7361 Seventh. That this strike temporarily paralyzed 
the plaintiffs’ business and they were not able to reorganize 
until January, 1908, and then with a force many of whom 
were unskilled. 

Eighth. That almost immediately after the strike a boy- 
cott was established, and agents of the Hatters were sent 
out to induce the plaintiffs’ customers not to buy any more 
hats of them. This boycott was successful, and converted 
a profit of $27,000 made in 1901 into losses ranging from 
$17,000 in 1902 to $8,000 in 1904, destroying or curtailing 
a large part of the plaintiffs’ business carried on between 
Danbury, Connecticut, and several other States. 

It appears, then, that a combination or conspiracy in 
restraint of interstate trade was entered into to the great 
damage of the plaintiffs and that all of the defendants who 
participated therein or aided and abetted the active workers 
in the conspiracy or contributed to its support are liable if 
thj^i.knew of its existence. 
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[2] The principal question of fact, therefore j is, did the 
defendants know of the conspiracy, or is the evidence of 
sudi a character that the jury were justified in finding that 
they must have known of its existence? And here it is 
important to remember that the law does not require the 
proof of conspiracy by direct and positive proof. This is 
true even in criminal cases and the reason therefor is plain. 
Conspirators do not put their agreements in writing; they 
do not disclose their identity or publish their plans. They 
work in the dark, they may never be seen together, their acts 
may have no apparent relation to each other, but if it 
appears that they are all working to accomplish an un- 
lawful purpose which is for their common benefit and in 
the gains of which all are to share, a jury is justified in 
finding the existence of a conspiracy. A conspiracy has 
been well defined as: 

*‘A combination between two or more persons to do a criminal 
or an unlawful act or a lawful act by criminal or unlawful means.” 
8 Cyc. 620. 

It is not necessary that there be a formal agreement be- 
tween the conspirators. If the evidence satisfies the jury 
that they acted in concert, understandingly, and with the 
design to consummate an unlawful purpose, it is sufficient. 
It -is not necessary that each conspirator shall know of all 
of the means employed to carry out the jiurposes of the 
conspiracy. If, then, the evidence is sufficient to warrant 
the jury in finding that the defendants knew of the unlaw- 
ful purpose, by means of boycotts and strikes, to destroy 
the interstate business of the plaintiffs and thereafter con- 
tinued to aid and abet such purpose, it is sufficient. Petti- 
hone V. U. S., 118 U. S. 197, 13 Sup. Ct. 542, 37 L. Ed. 419; 
V. i8. V. Caagidy (D, C,), 67 Fed. 698. 

As to the defendants who were in the employ of the 
plaintiffs at the time of the strike and participated therein, 
we understand that it is not pretended that they were igno- 
rant of the general purpose of the United Hatters. As to 
the remainder, estimated by tlie defendants’ counsel to be 
about ninety per cent, it is contended that they knew noth- 
ing of the purpose of the strike except that it was “to 
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establish union conditions in that particular (Loewe^s) 
factoiy.” 

The plaintiffs insist that the measures adopted by the 
United Hatters for establishing “union conditions” were 
well known to every 1736J member of the organization, 
as they had been frequently enforced before. The plaintiffs 
assert that every member of the union knew that these 
measures consisted in calling a strike and if that failed 
then in declaring a boycott and withdrawing patronage 
from all who dealt in the prohibited goods. To accomplish 
these ends it had been customary in the past to send so-called 
“ missionaries ” to the customers of the manufacturer 
throughout the country to induce them to refuse to handle 
his goods under threat of the destruction of their own busi- 
ness if they refused. 

[3, 4] The defendants reside at Bethel, Xorwalk, or Dan- 
bury, all in the same general locality and so near that it is 
highly improbable that an event of vital importance to 
one union would not be known to the other two. But in 
order to show that the dispute between Loewe and the union 
excited general interest in the community, newspaper arti- 
cles published in these towns were introduced in evidence, 
not as proof of the circumstances therein narrated but to 
show the improbability of the defendants being ignorant 
of matters which were constantly being made public and 
were of vital significance to them, relating as they did, to 
a controversy which might impair or destroy their own 
means of livelihood. As to one hundred and fifteen of the 
defendants it was stipulated that if called as witnesses they 
would testify “ that they read with more or less regularity 
some local newspapers in their respective towns, but not com- 
pletely or invariably.” As to the Journal of the United 
Hatters, it was stipulated that the secretaries of the local 
unions in question received copies which were distributed in 
the various factories without charge, so that the workmen 
there could read them if they desired to do so. The plain- 
tiffs introduced the minutes of the meetings of the local 
unions of which the defendants were members; also extracts 
from the Federationist, a monthly journal of the Federa- 
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tion of Labor, and a notice warning all members of labor 
unions that they would be held responsible for unlawful 
acts of such unions, their officers, and agents. A copy of 
this notice was sent to all hatters whose names appeared 
in the Danbury Directory. It cannot be denied that all 
this evidence was competent as to those who actually received 
it or had knowledge of it and we think it was for the jury 
to say whether it was sufficient to put the alleged con- 
spirators upon notice of the illegal measures by which it 
was proposed to enforce the demands of the defendants. 

We do not deem it necessary to deal with each of these 
pieces of evidence separately, principally because, in our 
judgment, such an .analysis would be a wholly inadequate 
and indeterminate procedure. It may be that many of the 
items considered alone failed to give the adequate informa- 
tion, but considered in its entirety have not the plaintiffs 
shown a situation where the jury were justified in finding 
that the members of the unions knew what was being done? 
A bitter and acrimonious dispute was being waged between 
employers and employ4s in a comparatively small commu- 
nity. It was a dispute which involved loss of employment on 
the one side and the loss of a flourishing business on the 
other. The progress of the controversy was described in the 
local press and in the papers published by the unions. Was 
it not [727] clearly a question of fact for the jury to say 
whether the defendants, thus vitally interested, could have 
remained ignorant of the measures adopted by their own 
societies in their behalf? We are clearly of the opinion 
that it was. 

The learned counsel for the defendants argue, and cite 
numerous cases to sustain the contention, that labor unions 
are lawful. No one disputes this proposition. All must 
admit, not only that they are lawful but highly beneficial 
when legally and fairly conducted, but, like all other com- 
binations, irrespective of their objects and purposes, they 
must obey the law. 

Any discussicm of these questions is rendered unneces- . 
saiy by the decision of the Supreme Court overruling the 
demurrer. That the complaint states a cause of action is 
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no longer debatable. The question is, does the testimony sus- 
tain the allegations! Without attempting to review the 
testimony in detail, it suffices to say that the jury were fully 
justified in finding that the measures adopted by the de- 
fendants prevented the free flow of commerce between the 
States. The great bulk of the plaintiffs’ business was in 
States other than Connecticut, to which States the product 
of their factory was shipped and the proof shows that they 
suffered great pecuniary loss, equal at least to the amount 
found by the jury, because of their inability to sell to their 
interstate customers. 

[5] The court charged the jury as follows: 

" Now if this evidence falls short of satisfying you that certain of 
these defendants did know of this unlawful conspiracy, or were in 
duty bound to know of it, or did tacitly approve of it, then sucli 
defendants should be acquitted, if any there may be; or. In other 
words, assuming that there was a conspiracy to violate the Federal 
statute, as I have explained to you, and that the statute was, in 
fact, violated, to the damage of the plaintlifs, then every person who 
had a part in planning or a hand in executing, or aided, or abetted 
therein, is Jointly liable. Membership in a labor union and the pay- 
ment of dues, are not acts of themselves that necessarily constitute 
counseling, advising, aiding, or abetting. Membership and payment 
of dues are the life of the voluntary association, and are the founda- 
tion of all its authority and the source of financial assistance In 
executing that authority. 

“If these members paid their dues and continued to delegate 
authority to their officers and agents to commit unlawful deeds, 
which, in this case, 1^ the Interference with the plaintiffs’ interstate 
trade and commerce, finder such circumstances as lead you to be- 
lieve that they knew, or ought to have known, and that such officers 
and agents were, in that matter, warranted in the belief that they 
were acting within their delegated authority, then such members are 
Jointly liable, and no others.” 

The defendants excepted to this charge, and have pre- 
sented the question by proper assignments of error. The 
principal criticism of the charge is directed to the use of 
the words “ or ought to have known ” in the last paragraph 
quoted above. If these words had been used alone, with 
no qualification or explanation, there might be some ^m 
for jcriticism, but when considered in connection with the 
rest of the charge, we are entirely satisfied that the jury 
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could not have been misled. As previously pointed out, in 
cases of conspiracy it is sufficient if a state of facts be shown 
from which the jury are justified in drawing the conclusion 
that tile defendants must have known of the existence of the 
conspiracy. It was in this sense that the judge used the 
[728] words “ ought to have known.” He left to the jury 
the question which the judge on the preceding trial re- 
garded as established by such overwhelming proof that he 
decided it as a matter of law, viz: Did the defendants know 
of the combination to destroy the plaintiffs’ business 1 

In cases where actual knowledge is not shown, the ques- 
tion is, was the proof of such a character that the jury was 
justified in finding that a member of the local unions in 
good standing, attending their meetings, paying his dues, 
having access to their publications, knowing their methods 
and having struck with his fellow membei's because of the 
plaintiffs’ refusal to be dictated to by the union as to the 
manner in which their business should be conducted, must 
have known what was being done? A soldier who with 
his regiment charges the enemy’s line can hardly be heard 
to assert that he did not know a battle was in progress. 

In Martin v. Webh, 110 U. S. 7, at page 16, 3 Sup. Ct. 428, 
at page 433 (28 L. Ed 49), Mr. Justice Harlan says: 

“Directors cannot, in Justice to those who deal with the bank, 
shut their eyes to what Is going; on around them. It is their duty 
to use ordinary diligence in ascertaining the condition of its busi- 
ness, and to exercise reasonable control and supervision of its officers. 
They have something more to do than, from time to time, to elect 
the officers of the bank, and to make declarations of dividends. 
That which they ought, by proper diligence, to have known as the 
general course of business in the bank, they may be presumed to 
have known in any contest between the corporation and those who 
are Justified by the circumstances in dealing witli its officers upon the 
basis of that course of business.” 

[6] It is true that in our former opinion we said that 
testimony of the payment of dues by the defendants after 
the complaint was served was inadmissible, but we do not 
think that this ruling applies to the testimony of Hoy and 
Bressen, for the reason that the answers of these witnesses 
that they continued members after the suit was commenced, 
elicited on cross-examination, were admitted solely as a 
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matter of cross-examination bearing upon the truthfulness 
of the testimony in chief.” That it was proper for tiiis 
purpose we have no doubt. In order to understand the 
attitude of the witnesses to the controversy and to the par- 
ties, it was competent to show what their relations were 
to the parties. The plaintiffs on cross-examination had the 
same right to show that the witness was a member of the 
local union in good standing, as the defendants would have 
to show that a witness called by the plaintiffs was a partner 
in their firm. In either case the testimony shows the jury 
what manner of man the witness is and what interest he has 
in the result 

[7] We see no error in the admission of testimony show- 
ing damages accruing after the commencement of the action. 
It must be admitted that it is for the interest of all parties 
that this controversy be disposed of finally in a single action. 
If a plurality of actions are brought the defendants will 
have good ground for the complaint that they are subjected 
to unnecessary expense and annoyance by being compelled 
to defend a second action, the trial of which will consume 
several months. The charge of persecution in such cir- 
cumstances would not be without justification. 

[7S9] [8] The judge charged the jury on this subject as 
follows: 

*' The only acts of the defendants for which the plaintiffs may re- 
cover damages In this case are such acts as are set forth In the 
complaint and as werfr done by the defendants or their agents before 
the suit was commenced, and the plaintiffs are entitled to recover all 
damages which are the proximate and natural result of such acts, 
including such damages as may have continued or resulted there- 
from after the suit was commenced by the plaintiffs, but cannot re- 
cover In this suit for any damages which are the result of the con- 
tinuation of the alleged conspiracy after the suit was commenced or 
which are the result of the performance of any acts in furtherance 
of said conspiracy after the suit was commenced.” 

We think this instruction states the rule correctly; it is 
based upon authority and common sense. The trial pro- 
ceeded throughout upon the theory that the only acts of tlie 
defendants for which a recovery could be had must have 
takiii jplace before the suit and must have been acts alleged 
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in the complaint Damages resulting or oontinaing from 
such previous acts might be recovered in the present suit, 
but no damages resulting from acts committed in further- 
ance of the conspiracy after the commencement of the suit 
could be so recovered. In other words, if the damages due 
to acts done previous to the suit continued thereafter, the 
plaintiffs could recover, but they could not recover for acts 
subsequent to the suit or for damages resulting from a con- 
tinuance of the conspiracy after the commencement of the 
suit. Assuming that the suit was commenced September 80, 
1903, the plaintiffs were permitted to recover damages for 
acts done prior to September 30, although the damages re- 
sulting therefrom continued after that date. The plaintiffs 
were not permitted to recover damages resulting from the 
continuation of the conspiracy after September 80, and 
they were not permitted to recover damages resulting from 
an act done after September 30, 1903. 

We see no error in the charge or in the rulings of the 
judge upon these questions, which rulings are sustained by 
the following authorities: JVew York, etc., R. Co. v. EetiR, 
147 U. S. 591, 13 Sup. Ct. 444, 37 L. Ed. 292; Occidental Con. 
Mifdng Co. v. Comstock Co. (C. 0.) 125 Fed. 244; Cooper 
V. SUUre, 80 App. D. C. 567. 

Other exceptions were taken which are argued in the de- 
fendants’ brief, but we do not deem it necessary to discuss 
them further than we have already done, in view of the de- 
cision of the Supreme Court and our own previous decision. 

No one can examine this voluminous record without being 
impressed with the fact that the trial was conducted with 
perfect impartiality and with a determination on the part 
of the judge that both parties should have an absolutely fair 
trial We are convinced that the defendants have had sudi 
a trial and that no error was committed which would justify 
us in imposing upon the parties the expense and delay of a 
third trial. 

The judgment is affirmed with costs. 

9682S*— vox. 5-17 27 
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No. 8I1!9> Avgaed Deomber 10, 11, 1014.-^Decided Janiiary 6, 1815. 

[235 U. S.. 522.] 

Irrespective of cp^polsion or even iigri^ment to observe its intiipa- 
Uon, the circulation of a “we don’t patronize” or “unfair” list 
manifestly intended to put the ban upon those whose names appear 
therein, among an important body of possible customers, combined 
with a ^ view to joint action and in anticipation of such reports, 
is within the iwohibltion of the Anti-Trust Act of July 2, 1880, 
if it is intended to restrain and does restrain commerce among 
the States. Eastern States Retail Lumber Dealers* Association v. 
United States, 234 U. S. e00.& 

This court agrees with the courts below that the action of the unions 
and associations to which defendants belonged in regard to the 
use and circulation of “we don’t patronize” and “ unfair dealer ” 
V list, boycotts, union labels, and atrlhes. amounted to a cemhipatlon 
and conspiracy forbidden by the Anti-Trust Act of July 2, 1890. 

In this case Held, That the trial court properly instructed the jury 
to the effect that defendants, members of labor unions who paid 
their dues and continued to delegate authority to their officers to 
unlavtfully interfere with the interstate commerce of other parties, 
are jointly liable with such officers for the damages sustained by 
their acts. 

Members of unions and associations are bound to know the consti- 
tutions of their societies; and, on the evidence in this case, the 
jury might well find that the defendants who were members of 
labor [5M] unions iQiew how the words of the constitutions of 
such, anions had been construed in the act 

!;i^be use in this case of the word “proof” by the trial judge in its 
popular way for “evidence,” held, in view of the caution by the 
judge, not to have prejudiced the defendants. 

A verdict for damages resulting from an illegal combination in re- 
straint of interstate trade undmr the Anti-Trust Act of 1890, may 
include those accruing after coamsencement of the suit but ^as the 
. conteauence of acta dOPC before apd constituting part of the cause 
of action declared on. 


•For prior opinions (ISO Fed., 838) see volume % page 588; (142 
Fed., 216) see volume 2, page 854; (148 Fed., 824) see vplupm 8, page 
41; (208 U. S., 274) see volume S. page 824; (187 Fed., 622) see 
volume 4, page 284; (209 Fed., 721) see ante, page 398. 

* Syllabus and statements of arguments copyrighted, 1916, by The 
Banks Law Publishing Company. 
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In ttla taach IntfodacUoB 'of aewiivaparii wan not toptepw to obow 
pubUeity In places and directions to bring notice borne to de- 
fendants and to prove Intended and detrimental consequences of 
the acts coiiiiplalndd of. 

Eetfers feMn Customers of a boycotted nUinnfactarer, giving the boy- 
cott as reason for osaslDg to Mai bbn, MM adfeisSlble In 
tbls case. 

209 Fed. Rep. 721, affirmed. 

The facte in this case, which is known as the Danbury 
Hatters’ case, involving the validity of a verdict for dam- 
ages resulting from a combination and conspiracy in re- 
stfaint of trade under § 7 of the Anti-Trust Act, are stated 
in the opinion. 

Mr. Alton B. Park&r^ with whom Mr. Ffank L. Mul- 
hofkmd was on the brief, for plaintiffs io error. 

The trial court erred in refusing to instrdct the jury 
as to the coercive character of the combination alleged in 
the complaint, as to the legality of the Hetters* Union label, 
and as to the character of the boycott alleged. 

The combination charged falls within the Class of re- 
straints of trade aimed at compelling third parties and 
strangers involuntarily not to engage in the course of trade 
except on conditions that the combination imposes {Loowe 
V. Lavalor^ 208 U. S. 274) and the requests for instructions 
to this effect should have been granted. 

It was not unlawful to attempt to unionise, that is, 
establish onion conditions in the plaintiffs’ factory, by 
1524] means of a strike. It is the absolute right of evefy 
workman to exercise his own option in regard to the per- 
sons with 'whom he wdl agree to work or with whom he 
will continue to work, and, therefore, union workmen may 
refuse to’ continue to work with those who are not members 
of their union. Adair v. United States^ 208 U. S. 161, and 
oases dtod in mar^n of page 175; AVAe-Chedmere Go. v. 
'Iron MovMere^ Union^ 160 Fed. Bep. 155, 172; National 
FroUetioa Aee^ y. OwmM/ng^ 170 N. ¥. 815; Alien v. Flood 
(189lS>>, igis). €as. 1. 

A slrilEb does ^ not hecome unlawful >bateAi8B it iis /the 
result of orders by the officers of a labor union to which 
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the -8trik«rs belong. TKomm v. GinemmU t6e. B. B^ 02 
Fed. 808i 817 ; Wabath By, v. Hannahan, 121 Fed. 688, 
571 ; Delaware dke. B, B. v. Switchmen^e Uniony 158 Fed. 
Bep. 641, 544; Alammum Caatinge Co. v. Local No. 84y 
197 Fed. Rep. 221, 223; Sauleberry v. Ooopere* 27nton, 147 
Kentuc^, 170, 174; Joee v. Metallic Boopng Co. (1908), 
App. Cas. 514, 518. 

The union label of the United Hatters is, in the States 
where it is registered according to law, a statutory trade- 
mark, and the officers and agents of the United Hatters 
have the same right to solicit trade for hats bearing their 
labd as any merchant has to solicit trade for goods bear- 
ing his trade-mark; and the plaintiffs cannot recover in 
this action for damages resulting from the loss or diminu- 
tion of business due solely to an unusual demand for union- 
label hats. Laws for the registration and protection of 
trade-union labels are in force in at least forty-one States 
and Territories. (Spedden on the Trade Union Label, p. 97), 
and the constitutionality of these statutes has uniformly 
been upheld. 7 Labbatt’s Master and Servant, p. 8656, 
§ 2786; Perkina v. Heerty 168 N. Y. 306. A voluntary with- 
Wding of patronage by members of labor unions and by 
those who sympathize with organized labor from all goods 
except those which bear the union [626] label is not unlaw- 
ful and is not a boycott, in the legal sense of the term. 

Members of a combination having a common interest to 
subserve may inform, one another of the names of those 
whom they deem inimical; this does not constitute a threat 
or intimidation and does not amount to coercion. 7 Lab- 
batt’s Master and Servant, p. 8453; Montgomery Ward <Ss 
Co. V. South Dakota Ass’n, 150 Fed. Bep. 413; Van Orsdel, 
J., in American Federation v. BuckPa Stove Co.y 33 App. D. 
C. 83, 128; Gray v. BuQdmg Tradea CouncUy 91 Minne- 
sota, 171. 

In the legal sense of the term, the word threat does not 
embrace every announcement of an intention to do an act 
whidi will result in an injury to another; it embraces oaty 
the announcement of an intention to do an mdawfiil met. 
7 Lahbatt’s Master and Servant, ^. 8448, SMiby NaMimdl 
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Proteethe Aaa*ri r> Oumming, 170 N. Y. 818, 829 ; Cate r. 
Murphy^ 159 Pa. St. 420, 431 ; MaemHey Broe. v. Tierney^ 
19 B. I. 255; Payne v. TTee^em <&e. R. Co.^ 81 Tennessee (18 
Lea), 507, 521; dissenting opinion by Caldwell, J., in Hop~ 
teine v. Oxley Stave Co., 88 Fed. Rep. 912, 924. 

And coercion, in the legal sense of the term, does not em> 
brace every constraint placed upon the free will of another, 
but only such constraint as results from the announcement 
of an intention to do, or from the doing of, an unlawful act 
to the prejudice of the person constrained. 7 Labbatt’s Mas- 
ter and Servant, p.p. 8448, 8458; Parkinson Co. v. Building 
Trades Council, 154 California, 581. 

Since the defendants in this case, although members of 
local unions of hatters which were affiliated with the na- 
tional organization known as the United Hatters of North 
America, did not participate in the acts of the officers and 
agents of the national association which are relied upon to 
establish the allegation of the complaint, [626] they can be 
held liable only on the ground that they had knowledge of, 
and, having knowledge, acquiesced in, those acts; member- 
ship in a local union and the payment of dues are not alone 
sufficient to make the defendants liable for the unlawful 
acts of the officers and agents of the national association. 
Benton v. Minneapolis Tailoring Co., 7^ Minnesota, 498; 
United States v. Cohen, 128 Fed. Bep. 615, affirmed, 145 
Fed. Rep. 1, writ of error denied, 200 U. S. 618; Lawlor v. 
Loewe, 187 Fed. Rep. 522. 

It was error for the trial court to permit the defendants 
who testified to be cross-examined as to whether they con- 
tinued to pay dues after the service of the complaint, 
whether they investigated the truth of the matters therein 
alleged and whether they made any attempt to prevent the 
election of the same officers as before. Lawlor v. Loewe, 187 
Fed. Rep. 522, 627. 

It was em>r to admit in evidence articles and items from 
new£q>aper8 published in the vicinity in which the defend- 
ants resided for the purpose of proving knowledge of tbeir 
contents by the defendants who were not shown to have 
read tiie newspapers. Leeson v. HoU, 1 Stark. 186; Oraham 
V. Hope, Peake’s N. P. Caa 154; Roberts r. Spemxr, 128 



»5.iranenD.gnu!a^iv4ir. 

MtsntdituMMs, 8^; 14’Ni H/ 44, 48| JMW-i 

Y. i>en«w<otm, 10 Bobw; (N. Yi) 882, 898; H«iioe'if 
WAS ako errcar to admit in eTidonee • items friHn the Journal 
of the United Hatters and from the Ameiiean Federationiai. 

To make a newspaper publicaiicm admis^le in evidence 
to shoW' knowledge of their contents^ the facts therein stated 
must be established by independent «Tidenee» 

Newspaper publications are not admissible to prove the> 
truth :of the statements therein contaiiMd. 18 Halsbiuy’s 
Latm of Fngland, p. 566, citing Boaainiore {Lord) v. Mowatt 
(1860), 5 Jur^ 288; 9 Am. & Eng. ikic. L., 2d ed., [687] p: 
886; Child v. Sun Mut. Ins. Oo.^ 8 Sandf. (N. Y) 26, 48; 
Fosgate v, fferJhitner Mfg. Co., 9 Barb. (N. Y.) 287; Bourns 
V. N. Y. Cent. B. ff., 47 N. Y. 88; RUey y. St. John, 11 
New Bruns. 78. 

The testimony of witness for the plaintiffs as to the rea- 
son given lny retail dealers in hats, who bought hats from 
jobbeifs or wholesale dealers purchasing their goods from 
the plaintiffs, for withdrawing their patronage from these 
jobbers or wholesale dealers, was not admissible. TUk v. 
Parsons, 2 C. A. P. 202; Lauilor \. Loews, 187 Fed. Bep. 
522, 527. 

Depomtions containing no material nor relevant testimony ^ 
but which merely disclosed the fact that the witnesses re- 
fused .to answer questicms on the ground that their testi- 
mony, might incriminate them were inacbnissiUe and their 
admission in evideneeN;onstitutes prejudimal error. Philin 
V. Ksnd^rUne, 20 Yni St. . 854; Carne y. Litchfietd, 2 Michi- 
gan, 840; Garrett v. St. Louis Transit Cth, 219 Misseun, 
66,69. 

The.-tria] court erred in admitting evidence of , and al- 
lowing recovery for, damages accruing after tile commmceh 
numt of the. aetion. The wrongful eombimution or cosspir-: 
acy alleged in the case at bar is a continuing wrong* of A - 
teaqKHAigr, rentowable ^aractmr foir; which Auocessive actions 
m^ he maintained from! time to time asdaroagee aecroe.. 
Obvigusly it is not distinguitiiable .in this respeid^frem. 
twegnssea and nukancee whitii ammotrCElA permanenti narv 
toce^ ^.Tho ^^iotifleshoaU .then4QM\h«im'bMft^^hmi^ 
thsk reenveicy tothadamagni whishihad aodiwd'nttbatkne * 





J^tyiHwWwC*^ ‘^Pm ^^^V0BGO8BM» " *' 

wbeaftiw iM!ti<m Wflft otttbiliMie^. Ihn»ef‘Ciig- WitUf iU/t: 
Mtidatt^h, 12 ColomdOi 482; Savdm/Mik dk«. Ctt. v. 

51 Qdorgia, 878; BteS»y ▼. Hwidz^ H IlL App^ 189; O'a^ 
£7odl Co, V. LUyyd^ 109m. App. 122; Gohhwrdt t. £<n«& 
t&e. R, B,^ 122 Mo. App. 508; Troy r. Cheshire B. B., 23 
N. H. (8 Fost.) 83, 101; Brewster y. Sussea Bi .ff., 40 N. J. 
L. (11 Vroom), [528] 57; Church v. Paterson ^o. R. R: 
66 N. J. L. (37 Vrooiri), 218, 281; 68 N. J. L. (89 Vroom), 
390; Bhmt v. McCormick^ 3 Denio (N. Y.), 288; Vline v. 
N. T. Cent, B, R,, 101 N. Y. 98j 109-116; Park v. Hub- 
hardy 184 App. Div. 468; 198 N. Y. 136; Duncan v. Mark- 
ley, 1 Harper (S. Car.), 276; Iron Mountain By, v. Bing- 
ham, 87 Tennessee, 522, 536; Cobb v. Smith, 88 Wisconsin, 
21, 36; Hadler v. Criebew, 61 Wisconsin, BOO, 

Mr. Widter Gordon Merritt and Mr. Darnel Damnport 
for defendants in error. 

The court properly and adequately charged the jury as 
to what constituted an unlawful restraint of intei'Statte 
trade under the Sherman Anti-Trust Act as applied* to the 
allegations and issues in this case. The testimony clearly 
establishes a conspiracy in restraint of trade among the 
States, and any act, though otherwise innocent, done in car- 
rying out that illegal conspiracy was unlawful and for the 
damage to their business caused thereby the plaintiffs are 
entitled to recover. Loewe v. Lawler, 208 U. S. 274; AUeCM 
V. Wisconsin, 195 U. S. 194. The attempted distinction 
between the primary and secondary boycotts is also not per-^ 
tinent, because the prohibitions of the Sherman Anti-Trust 
Act extend to both alike. The act recognizes no such dis- 
tinction. Eastern States LurrSbet Dealers v. United States, 
284 U. S. 600. For the same reason the use of “ unfair ” 
and ** we don’t patronize ” lists by the defendants was un-' 
lawful under the Sherman Act. As defendants used the‘ 
union label as an instrument to carry out their cemspiracy ‘ 
to restrain the plaintiffs’ interstate trade, the plaintiffs eai\‘ 
recoter for the damages which resulted from suSh illej^l’ 
usiBi‘ And* sined the strike of the plaintiffs’ workmen,- or- 
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dered Iqr tbe officers of the United Hatters, was a step in 
carrying out the omspiracy, it was unlawful and the dam^ 
ages which directly uid proximately resulted to the plain- 
tiffs’ business therel629]from are recoverable in this action, 
even though the defwdants did not intend to resort to inter- 
state boycotting, unless the same became necessary to ac- 
complish their object of unionizing the plaintiffs’ factory; 
Davit T. United States^ 107 Fed. Bep. 754. 

The charge of the court to the effect that the individual 
defendants, members of the union, were liable under the 
Sherman Anti-Trust Act if they knew, or ought to have 
known, or were in duty bound to know, that their union 
and its officers were engaged in the conspiracy to restrain 
the plaintiffs’ interstate trade, was under the circumstances 
of the case correct. Rogers v. Viekslmrg By., 194 Fed. Bep. 
66; Martin v. Webh, 110 U. S. 7; Jones v. Maher, 116 N. Y. 
Supp. 180. Where an agent is enabled to commit unlawful 
acte through the negligence of his principal, the latter may 
even be held criminally liable. Clark & Sykes on Agency, 
p. 1141; Commonwealth v. Morgan, 107 Massachusetts, 199. 
The officers of the union, in carrying out the conspiracy, 
were acting within the scope of their employment and in 
furtherance of the organization’s purposes, and the de- 
fendants’ conduct warranted them in assuming that they 
were acting with the defendants’ authority and approval. 
Defendants are liable under the rule of respondeat superior. 
Dicey on Parties, p.xl70; Meacham on Agency, par. 72; 
Clark & Sykes on Agency, p. 61; WUlcox v. Arnold, 162 
Massachusetts, 677; McDermott v. WRhelmrM, 24 B. I. 
585 ; Supreme Lodge v. Knight, 117 Indiana, 489. The indi- 
vidual members of these associations are liable as principals 
for what their officers did in the performance of their con- 
stitutional duty to unionize all the shops in the trade, even 
though they did not know of the particular acts done or 
may have disapproved of or have forbidden them. New 
York Central v. United States, 212 U. S. 481; PhUa. db 
Beading B. B. v. Derby, 14 How. 468; Lake Shore By. 
V. Prentice, 147 U. S. 108; Holmes on Agency,. 4 Harv. 
[680] Law Bev. 848; Wigmore, 7 Harv. Law Bev» 815, 



41 » 


' ULWIXm &OXWB. 

Afimaoit for Deftnduila 

384, 440. Ilie Sherman Act is a highly remedial statute and 
.<m its face indicates an intent to apply those principles to 
all associations which may violate it Since the union 
was authorized to engage in strikes, neittier it nor its mem- 
bers can escape responsibility for illegal strikes conducted 
in furtherance of its purposes. Taff Yale By. v. Amal- 
gamated Society (1901), A. C., 426; QU>l(m v. NaUoned La- 
horen^ Union, 2 K. B. 600 (1903) ; Kinver v. PKmnlm Lodge, 
7 Out. Bep. 387 ; Permant on Trade Unions, p. 81 ; Lueke 
v. Clothing Cutters, 19 L. E. A. 408. If the union could 
be held liable, the members thereof, being unprotected by 
incorporation, are liable. Vredenburg v. Behan, 33 La. 
Ann. Bep. 627; Patch Mfg. Co. v. Protection Lodge, 77 
Vermont, 294; Patch Mfg. Co. v. Capeless, 63 Atl. Bep. 
939; lU. Cent. By. v. Intemationcd Ass'n, 190 Fed. Bep. 
910; Alummum Castings Co. v. Local No. 84, 197 Fed. 
Bep. 221 ; Lawler v. Murphy, 58 Connecticut, 294 ; 8 L. B. A. 
112; In re Peek, 206 N. Y. 55; Cheney v. Coodwin, 88 
Maine, 567; Bennett v. Lathrop, 71 Connecticut, 613; Hodg- 
son T. Beddwin, 65 Illinois, 532; Jenme v. Matlock, 41 S. W. 
Bep. 11; Crawley v. American Society, 189 N. W. Bep. 734; 
McKenney v. Bowie, 94 Maine, 397 ; YfiXlcoa v. Arnold, 162 
Massachusetts, 677; TyreU v. Washburn, 88 Massachusetts, 
466; Bacon on Societies (1904), § 120; Niblack on Volun- 
tary Societies (1888), §§ 98-100. 

llie rule of respondeat superior applies to conspiracies 
the same as to any other torts. Schultz v. Frankfort Co., 
189 N. W. Bep. 387. An agent has often no financial re- 
sources, and in order to approximate justice it is necessary 
that the injured party should be allowed to resort to the 
principal in order to find a full purse. Under the statutes 
of Edward I, the injured party was required to exhaust his 
remedy against the agent and could only look to the prin- 
cipal for satisfaction of the deficiency. [631] This shows 
that the basis of imputed liability is the necessity of finding 
a responsible party, for the protection of society. 2 Pol- 
lock A Maitland, p. 533. The conditions surrounding the 
organization of a modem labor union call eloquently for 
the application of this line of reasoning. If an individual 
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8gua^ Item can be fia leaaotti^whjr <tte htmdMd 'thoileklii^ 
meariwr* of s single labor union idiould' not ditidb luspune^' 
bility for the sets of ten agents. If they are actually inho* 
cent of wnnigdoing, they can couipel their fellow membefa 
to pro rate the lial^ity. Wooley v. BatU, 2 G. A P. 417 ; 
fferdaoA V. Eldef ^ 18 Pa. St. 83; VanBiver V. PoUahy 19 'L. 
R. A. 628 (9 Cyc. 806). 

The plaintiffs are entitled to recover all damages which 
arb^ the' proximate result of acts committed before the suit 
wan 'Commenced, even though such damages continued or 
resulted therefrom after suit was commenced. Proof of 
damage due to the acts complained of may extend to the 
date of the verdict. WUeox t. PTmnmer^ 4 Peters, 172; New 
York V. Eetm, 147 U. S. 691; Oeddewtal Mining Co. v. Corr^ 
etoeh Twomd Co., 126 Fed. Rep. 244; Joseph SchUtz Brew- 
ing Co. V. Comton, 18 L. R. A. 390; Ridley v. Seaboard R. 
R., 32 L. R. A.708; Jonee v. Allen, 86 Fed. Rep. 627; 1 Siitlr- 
erhuid on Damages, § 113; C. <6 N. TT. Ry. v. Hoag, 90 Illi- 
nois, 847; Hieka v. Herring, 17 California, 669; Weston v. 
Bandeoat, 175 Massachusetts, 456; Cooper v. StUlers, 30 
App. D. C. 667 ; 28 Cyc. 446; Troy v. Cheshire BaUroad Co., 
28 N. H. 101 ; Powers v. Council Bhtffs, 45 Iowa, 662 ; Na- 
tioncA Copper Co. \. Minnesota Mining Co. 57 Michigan, 88 ; 
Lord T. Carbon Mfg. Co., 6 Atl. Rep. 812; 1 Joyce on Dam^ 
ages, par. 260; 1 Sedgwick on Damages, 9th ed., § 869. 

'The court properly left the jury to deterUiine what por- 
tion of the continuing damages was due to acts prior to 
the date ’ of suit for which recovery could be had, and 
[68B] what portion was due to acts subsequent to date of 
suit for which recovery could not be had in this suit. Jen<- 
kins V. Penn. R. R., 67 L. R. A. 309; C. db N. W. Ry. V. Hoay ’ 
(supra) ; Post v. Hartford St. Ry., 72 Connecticut, 862. 

It was proper to cross-examine the defendants as to ' 
Whether, after the suit was conun^ced; they continued pay^ 
ing- dues and reelected the same ofBters who conintitted 
thUnnlawItfl acts, sinee such evi'denee' bore-Upon thb intent ' 
and- knowledge of the defendants relative to sindli# trsefiK^ 
adAcM^'^ib-oeiild^ pMpwfy hate bMr: adit(!tMd^6n^*aiiM!t'^ 
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exaoii^tiono Ettehmgp Bamk y. Mdas^ 149 'F4d. B^p; 849| 
Wiffid V. UnUed SUdetf 16 Peters, 342; Wigmore on Evi* 
deuce, iS 816, 320, 826, 833, 368, 364, 870; Moort Vi Unitad 
StateSf 160 U. S. 60. 

The subsequeot conduct of the defradents towerd their 
agents tended to prove the previous authority of those 
agents. Fisher v. CamphM, 9 Porter, 216 (Ala.) ; CohmAia 
Land Co. v. Tnuil^y 60 S. W. Bep. 10; Ch^hire Inetihdion 
V. Vandergrifty 95 N. W. Rep. 616; Rioe v. EgOy ^ Fed. 
Rep. 663; EheeU v. BtuaeUy 71 Connecticut, 466; 1 Ghreenleaf . 
on Evidence, § 63. 

It was proper for salesmen to testify as to the reastms 
given them by custcnners for refusing to purchase plaintiffs* 
hats. : Ehner v. Feeaendetiy 161 Massachusetts, 861; Bine 
V. N. Y. El. R. R., 149 N. Y. 164; C'osey v. Typographieed 
Uhion, 46 Fed. Rep. 136 ; Maryland Lodge v. Adty 100 Mary- 
land 238; Wigmore on Evidence, § 1729, subd. 2; Hadhy 
V. C artery 8 N. H. 42; Stehetee v. Kimmy 48 Michigan, 322; 
Wehh V. DrakOy 62 La. Ann. 290; Weston v. Bandcoaty 176 
Massachusetts, 466 Baushach v. Reify 91 Atl. Rep. 224 (Pa.). 

Extracts from the Journal of the United Hstters and 
extracts from the daily newspapers of Danbury and Nor- 
walk relative to the boycotting operations of the United 
Hatters were properly admitted in evidence to show that 
[683] the defendants had knowledge of the illegal acts 
which were being carried on by their organization. Adams 
V. StatSy 26 Oh. St 684; Ameriean Fire Ins. Co. v. Land- 
farOy 66 Nebraska 482 ; 2 Taylor on Evidence, §§ 1656 and 
1666^; Lesson v. Holty 1 Stark. 186 (1816) ; Wigmore on 
Evidence, §§ 251-266. 

Extracts from the daily papers referring to the boycott 
were admissible in evidence as showing the geiierail‘ pub- 
licity intentionally given to the boycott for the purpose 'of 
intimidating the plaintiffs’ customers. 

Mr. Justice Holmes delivered the opinion of the court. 

This is an action under the act of July 2, 1890, c. 647, § 7, 
26 Stat. 209, 210, for a .combination- and conspiracy 'in re- 
straint of commerce among. &e States,.Bpe6ificaUy directed. 
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and effertirely carried out witii the infliction of great dun- 
age. The declaration was held good on demurrer in Loe^e 
V. Lawlor, 208 U. S. 274, where it will be found set forth at 
length. The substance of the dbarge is that the plaintiffs 
were hat manufacturers who employed non-union labor; 
that the defendants were members of the United Hatters of 
North America and also of the American Federation of 
Labor; that in pursuance of a general scheme to unicmize 
the labor employed by manufacturers of fur hats (a pur- 
pose previously made effective against all but a few manu- 
facturers), the defendants and other members of the United 
Hatters caused the American Federation of Labor to de- 
clare a boycott against the plaintiffs and against all hats 
sold by the plaintiffs to dealers in other States and against 
dealers who should deal in them; and that they carried out 
their plan with such success that they have restrained or de- 
stroyed the plaintiff’s commerce with other States. The 
case now has been tried, [534] the plaintiffs have got a ver- 
dict, and the judgment of the District Court has been af- 
firmed by the Qrcuit Court of Appeals. 209 Fed. Bep. 721 ; 
126 C. C. A. 446. 

The grounds for discussion under the statute that were 
not cut away by the decision upon the demurrer have been 
narrowed still forther since the trial by the case of Eastern 
States RetaU Lumber Dealers^ Association v. United States, 
284 U. S. 600. 'Whatever may be the law otherwise, that 
case establishes that, irrespective of compulsion or even 
agreement to observe its intimation, the circulation of a list 
of ** unfair dealers,” manifestly intended to put the ban 
upon those whose names appear therein, among an impor- 
tant body of possible customers combined with a view to 
joint action and in anticipation of such reports, is within 
the prohibitions of the Sherman Act if it is intended to 
restrain and restrains commerce among the States. 

It requires more than the blindness of justice not to see 
that many branches of the United Hatters and the Federa- 
ti(Dif 'of Labor, to both of which the defendants belonged, in 
pibihance of a plan emanating from headquarters made iiibe 
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ol such lists, and of the primary and secondary boycott in 
their effort to subdue the plaintiffs to their demands. The 
union labd was used and a strike of the plaintiffs’ em- 
ployes was ordered and carried out to the same end, and the 
purpose to break up the plaintiffs’ commerce affected the 
quality of the acts. Loevoe v. Lawlor^ 208 U. S. 274, 299. 
We agree with the Circuit Court of Appeals that a combina- 
tion and conspiracy forbidden by the statutes were proved, 
and that the question is narrowed to the responsibility of 
the defendants for what was done by the sanction and pro- 
curement of the societies above named. 

The court in substance instructed the jury that if these 
members paid their dues and continued to delegate au- 
thority to their officers unlawfully to interfere with the 
[686] plaintiff’s interstate commerce in such circumstances 
that they knew or ought to have known, and such officers 
were warranted in the belief that they were acting in the 
matters within their delegated authority, then such mem- 
bers were jointly liable, and no others. It seems to us 
that this instruction sufficiently guarded the defendants’ 
rights and that the defendants got all that they were en- 
titled to ask in not being held chargeable with knowledge 
as matter of law. It is a tax on credulity to ask anyone 
to believe that members of labor unions at that time did 
not know that the primary and secondary boycott and the 
use of the “We don’t patronize” or “Unfair” list were 
means expected to be employed in the effort to unionize 
shops. Very possibly they were thought to be lawful. See 
Oompen v. United States, 23S U. S. 604. By the constitu- 
tion of the United Hatters the directors are to use “ all the 
means in their power” to bring shops “ not under our juris- 
diction ” “ into the trade.” The by-laws provide a separate 
fund to be kept for strikes, lockouts, and agitation for the 
union labeL Members are forbidden to sell non-union hats. 
The Federation of Labor with which die Hatters were 
affiliated had organization of labor for one of its objects, 
helped affiliated unions in trade disputes, and to that end, 
before tiie present trouble, had provided in its constitution 
for prosecuting and had prosecuted many what it eaUed 
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legi^fai89rc<^ ^eir dooidiiet in tiiis tmd 'fnriiMr <«ifiB 
made^nblie especiaUy among^ the members m evsiy pdsidble 
‘Way. If the words of the doeiunents on their face ttid 
‘Without ezplaaatam did not aothorize what was dmie,= the 
>«Tideace of what was done publidy and habitually showed 
tiieir meaning 'and how tiiey were interpreted. 'Hie ynry 
ooold not but find that by ‘the usage of the unions the nets 
complained of 'were authorized, and authorized without re- 
gard to their interference with commerce among the States. 
We think it unnecessary to repeat* the evidence of the pub- 
licity of this par[536]ticu]ar struggle in the common news- 
papers and union prints, evidence that made it almost in- 
ooneeivable that the defendants, all living in the neighbor- 
hood of the plaintiffs, did not know what was done in the 
specific case. If they did not know that, they were bound 
to know* the constitution of their societies, and at least well 
might be ’found to have known how the words of those cmi- 
stitutioas had been constructed in the act. 

It is suggested that injustice was done by the judge 
speaking of ‘‘proof” that in carrying out the object of ^e 
‘associations unlawful means had been used with their ap- 
.proval. 'The judge cautioned the jury with special care not 
to take^their’view of what had been proved from him, going 
•even farther than he need have gone. Graham v. United 
8t€itea, U. S. 474, 480. But the context showed pladnly 
that proof was used here in a popular way for evidence and 
must have been understood in that sense. 

Damages accruing since the action began were allowed, 
'hut only sn<fii as were the eonsequence of acts done before 
«nd constituting part of the cause of action declared on. 
yhis was correct. New Tark, Lake Erie <6 Weetem R. R. 
y. EatiUy 147 U. S. 591, 615, 616. We shall not discuss 'the 
-objections to evidence separately and in detail as we find no 
mrror requiring it. The mtroduction of newspapers, ’etc., 
was proper in large part to show publicity in places ahd 
direetdons where the facts were likely to be brought hoimrte 
t^^tAn didendastts, and also to prove an intended and 'dstii- 
'cwMnWI eonsequence of the principal acts, nht to spsair bf 
‘dMttWr igreimda The leasen given % intstmiMfs 
to deal with sellers of the Loewe hats, including letters from 
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• dealers tp & Cq^ We adwissiWe. 8 Wigiaoi^ Evi- 
dence § 1729 (2) . We need not repeat or add to -was 
said by the Circuit Court of Appeals with regwd to evi- 
dence of the payinent of dues after . this suit was begun. 
And in i^ort neither the ar [69(7] gument nor the perusal of 
the volununous brief for the plaintiffs in error shows that 
they suffered any injustice or that there was any error re- 
quiring the judgment to be reversed. 

Judgment affirmed. 


FLEITMANN v. UNITED GAS IMPROVEMENT CO. 
ETAL. (two cases). > 

(Circuit Court of Appeals, Second Circuit. January 18, 1914.) 
[211 Fed. Rep., 103.] 

MONOFOUES (f a8)-!-AGTIONS FOB DAMAOBS-tFoEM OF RbMBBT. — 

Under ttie Sherman Anti>Trust Act July 2, 1890, c. 647, 26 Slat. 
210 (U. S. Comp. St. 1901, p. 3202) i 7, providing that any person 
injured by any violation of that act may sue therefor and recover 
threefold the damages by him sustained, the action to recover 
treble damages must be an action at law in which defendants have 
the constitutional right to a Jury trial, and hence a minority stock- 
holder in a corporation could not maintain a suit in equity on 
behalf of the corporation for such relief upon the corporation's 
refusal to sue.* 

[Ed. Note. — ^For other cases, see Monopolies, Cent. Dig. i 18; 
Pec. Dig. I 28. 

Rights and liabilities of parties contracting with trusts or com- 
binations in restraint of trade, see note to Chicago Wall Paper 
Mills V. General Paper Co., 78 C. C. A. 612.] 

Mo^topolies (I 28) — ^Actions fob Damages — ^Fqbm of Remedy. — 
Where the sole relief prayed in a bill by a minority stockholder of 
a corporation was that the defendants be decreed to pay over 
to i^e corporation treble the damages sustalijied by a yiolation of 
the Sherman Anti-Trust Act July 2, 1890, c. 647, 26 Stat. 209 (U. $. 
C^mp. St 1901, p. 3200), it could not be construed as a bill to 
require the corporation, which was made a party, to sue the other 
UefenAftnts for such daumges. 

[Bd. Note.— For other cases, see Monopolies, Cent Pig. I 18; 
pig. I 28.] ■ 

^For opinion in the Supreme Court (240 U. S., 27), see post, page 
« 9 . 

* Syllabus copyrighted, 1914, by West Publishing Company. 
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Statement of the Oase. 

AppeaJa from tho District Court of the Uuited States 
for tile Southern District of Kew York. 

Suit by William M. Fleitmann on behalf of himself mid 
all other stockholders of the Consolidated Street Lighting 
Company who shall elect to come in and contribute to the 
expense of the action against the United Qas Improvement 
Company and others. From decrees dismissing the bills on 
motions of the defendants, Welsbach Street Lighting Com- 
pany of America, and Arthur E. Shaw, respectively, com- 
plainant appeals. Affirmed. 

Complainant brought suits in equity on his behalf and 
on behalf of all other stockholders of the Consolidated Street 
Lighting Company, not to recover personal damages or a 
personal judgment, but to compel defendant to pay to the 
Consolidated Company the amount for which defendant 
would be liable at law in a direct action by that corporation, 
because of violations of the Sherman Anti-Trust Act, 
whereby the Cons<riidated Company, of which complainant 
is a minority stockholder, has, it is alleged, been driven out 
of business. 

The opinion of Judge Coxe in District Court, mentioned 
in the opinion, was as follows: 

Tbe defendants, the Welsbach Street Lighting Company of America 
and Arthur B. Shaw, move to dismiss the bill on tbe following 
grounds: 

First Tbe bill falls to state a cause of action. 

Second. The court hap no Jurisdiction to grant the relief prayed for. 

Third. Failure to comply with equity rule No. 27. 

Tbe relief prayed for by tbe complainant Is that the defendants, 
oUier than the Consolidated Street Lighting Company, may be decreed 
to pay over to [104] said company the sum of $8,000,000 treble dam- 
ages under section 7 of the Anti-Trust . Law, and the costs of this 
actloa 

Tbe bill alleges that the complainant Is a stockholder In the de- 
fMidant, the Consolidated Company, and, prior to 1906, tbe defend- 
uits, other than said company, entered Into a conspiracy to control, 
throughout the United States, the business of securing contracts for 
municipal lighting and supplying lamps and other lighting aocessories. 
This conqplracy was, it Is alleged, carried out by organising other, 
appamtly independent and competing, companies, but which were 
In fact under tbe control of the defendants other than the OonaoU- 
dat^ Oonvany. It Is asserted that hg means of sndi dummy ooRPU’ 
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rations* the conspiring defendants endeavored to monopolise inter- 
state commerce in the materials necessary for carrying out public 
lighting contracts. That these defendants, realising that the Con- 
solidated Company would be a strong competitor in the business of 
municipal lighting, agreed and conspired together to prevent the Con- 
solidated Company from carrying on such business in the United 
States and to drive said company out of business. It is alleged fur- 
ther that, in pursuance of the said conspiracy, the said defendants 
acquired, through fraud and fraudulent representations, a majority 
of the stock in said Consolidated Company and placed in control 
thereof creatures of their own and adopted every method in their 
power to wreck and destroy the said Consolidated Company. That 
they succeeded in accomplishing this result and, in 1910, caused the 
Consolidated Street Lighting Company to discontinue its operations 
and abandon its business ; the result being that the business has been 
destroyed and the stock is worthless. The bill also alleges that prior 
to this suit, the plaintiff demanded of the officers of the Consolidated 
Company that they would bring an action asking relief similar to 
that now demanded, but they have refused to bring such action. It 
is alleged that but for the unlawful acts of the defendants, the prop- 
erty, good will, and assets prior to the commencement of this suit 
would have been worth $1,000,000. 

The foregoing statement shows sufficiently the latent and purpose 
of the action. 

The question presented by these motions, briefly stated. Is whether, 
when it appears that a number of individuals and corporations have 
conspired together to wreck a corporation and have succeeded In 
doing so, a single minority shareholder of such corporation, after the 
directors and majority shareholders have declined to act, can main- 
tain a suit in equity and recover tlireefold damages against the con- 
spirators under section 7 of the Anti-Trust Act. 

So far as the seventh section of the act is concerned, it has been 
uniformly construed to refer only to an action at law. It permits a 
person — which word, by the eighth section, includes a corporation — 
to bring an action at law to recover treble damages. Nowhere In 
the act is the right given to an individual to proceed in equity. Blinr 
dell v. Hagan (C. 0.), 54 Fed. 40; s. c., 56 Fed. 696, 6 C. 0. A. 86; 
Greer, UilU d Co, v. Stoller (C. C.), 77 Fed. 1; Oulf, C, d S, F. Ry, 
Co, V. Miami 8. 8, Co,, 86 Fed. 407, 30 C. O. A. 142; National Fire 
Proofing Company v. Mason Builders* Association et aU, 169 Fed. 259, 
94 G. O. A. 535, 26 L. R. A. (N. S.) 148. 

In National Fire Roofing Co, v. Mason, cited above, the Circuit 
Court of Appeals for this circuit said, at page 263 of 169 Fed., at 
page 538 of 94 C. C. A. (26 L. R. A. [N. S.] 148) : 

**With respect to the Federal statute, it is not obvious in what 
way a trade agreement between builders and bricklayers, relating to 
their work in the State of New York, can be said to directly affect 
85826*--vol5— 17 ^28 
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interstate oommeroe; but the eonslderatton of this question is not 
necessary, because a person injured by a violation of the Federal act 
cannot sue for an injunction under it The injunctive remedy is 
available to the Qovemment only. An individual can only sue for 
threefold damages.*’ 

These authorities would seem to dispose of these motions. An indi- 
vidual cannot maintain a suit in equity under the Anti-Trust Act. 
The complainant is an individual, and this is such a suit. An indi- 
vidual can sue only for threefold damages under the act, and this 
must be in a suit at law. The complainant here is suing for three- 
fold damages in a suit in equity. The defendants are entitled to have 
the facts passed on by a Jury, but here they [106] are deprived of 
such right. In short, the complainant is asking relief under a 
statute the provisions of which he has failed to follow. 

The Consolidated Company could bring an action at law under the 
permission implied in section 8. but where in the law is the right 
given to a single shareholder to maintain such an action? A law 
which grants such drastic relief must be strictly construed; the 
right to maintain an action not mentioned in the law cannot be im- 
plied. It will not do to say that the extraordinary remedy here in- 
voked is necessary and should be Implied. If such tremendous power 
is to be given a single shareholder, the appeal should be made to the 
legislative and not the Judicial branch of the Government. It is 
unnecessary to determine whether a single shareholder can main- 
tain an action at law under the seventh section for the reason that 
this is not such an action. Other questions have been discussed, but 
I do not deem it essential or wise to extend this decision beyond the 
precise point involved. 

What I decide is that an equity suit cannot be maintained under 
section 7 of the Anti-Trust Act by a single stockholder to recover 
threefold damages for injuries sustained by his corporation. 

The motions to dishiiss the bill are granted. 

Hirteh, Scheuerman <& Limimry, of New York City 
{Henry L. Sekeuerman, of New York City, of counsel), for 
appellant. 

Hatch <Ss Sheehan, of New York City {Edward "W. Hatch, 
of New York City, of counsel), for appellees. 

Before Laoohbb, Wabo, and Rogers, Circuit Judges. 

Fsr CmsiAU. 

The opinion of Judge Coze, sitting in the District Court, 
whidk sufficiently sets forth the allegations of the bills and in 
which we concur, will be found above. , 
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[1] We are clearly of the opinion that an action to re- 
cover treble damagea under section 7 of the act muat be an 
action at law, where defendants have the constitutional 
right to a jury trial. 

[2] The sole relief prayed in these bills is that the de- 
fendants, other than the Consolidated Company, be decreed 
to pay over to the Consolidated Company treble the dam- 
ages it has sustained by some violation of the Sherman Act. 
We find no authority which gives to a court of equity the 
jurisdiction to make such a decree. There is no prayer for 
relief which would warrant such a construction of the bill 
as would merely require the Consolidated Company to sue 
the other defendants for treble damages under the statute. 

We think the dismissal was proper and affirm the decrees, 
with costs. 


FLEITMANN, SUING ON BEHALF OF STOCKHOLD- 
ERS OF THE CONSOLIDATED STREET LIGHT- 
ING COMPANY, WELSBACH STREET LIGHT- 
ING COMPANY.* 

SAME V. SHAW. 

AFFEAIiS FBOH THE CIRCUIT COURT OF APPEALS FOR THE SECOND 

CIRCUIT. 

(240 U. S., 27.1 

Nos. 145, 146. Argued December 17, 1915. — Decided January 24, 1016. 

When the penalty of triple damages is sought under I 7 of the Antl- 
Trust Act the liability can only be enforced through the verdict 
of a jury in a court of common law.* 

While under the act of October 15, 1914, private parties can obtain 
an injunction against threatened loss, that act, in terms, goes no 
farther. 

*For opinion of Circuit Court of Appeals (211 Fed. 103), see 
ante, page 426. 

* Syllabus copyrighted, 1916, by The Banks Law Publishing Com- 
pany. 
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A sttit Ifi equity by a elhglb Mockholder of a corporation against 
that and other corporations to require tiie latter toi piv to the 
. former threefold damages under I 7 of the Sheimsn Act ouinot 
be maintained, nor, in such a case, can there be a decree requiring 
the conwration of which plaintiff is a stockholder to sue tiie 
other corporations or permitting him to sue in its name and on 
its behalf. 

211 Fed. Rep. 108, affirmed. 

The facts, which involve the right of a single stock- 
holder to maintain a suit against the corporation under § 7 
of the Sherman Act, are stated in the opinion. 

Mr. Henry L. Sohemrman, with whom Mr. Henry A. 
Wise and Mr. Harry F. Mela were on the brief for appel- 
lant. 

Mr. Edward W. Hatch, with whom Mr. WiUiam F. Shee- 
han was on the brief, for appellees. 

Mr. Justice Holmes delivered the opinion of the court. 

This is a bill by a stockholder of the Consolidated Street 
Lighting Company, against that company and a number 
[28] of other corporations and individuals, to compel the 
defendants other than his own company to pay to the latter 
threefold damages under the Sherman Act. July 2, 1890, 
c. 647, § 7 ; 26 Stat. 209, 210. According to the allegations 
the other defendants conspired to control the business of 
municipal lighting^.&c., throughout the United States and 
in pursuance of their conspiracy procured their agent to 
purchase from the former owners a majority of the stock in 
the plaintiff’s company, and then proceeded to ruin it and 
drive it out of business by misconducting its affairs. The 
plaintiff has demanded of his company and its officers to 
institute proceedings but they have refused. The bill was 
dismissed by the District Court on motion of the appellees 
in the two appeals before this court, and the decree was 
affirmed by the Circuit Court of Appeals. 211 Fed. Bep. 
103. 128 C. C. A. 31. 

The bill alleges in terms thr^ it is brought to recover 
threefold the damages alleged; a decree for such damages 
was the decree prayed. The only specific error assigned on 
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appeal to the Ginsiiit Court of Appeals was holding that 
such a suit in equity could not be maintained by a single 
stockholder; that was the only question dealt with by the 
District Court and tiiat was the ground of decision in the 
Circuit Court of Appeals. It really is the only question in 
the case. 

Of course the claim set up is that of the corporation alone, 
and if the corporation were proceeding directly under the 
statute no one can doubt that its only remedy would be 
at law. Therefore the inquiry at once arises why the de> 
fendants’ right to a jury trial should be taken away because 
the present plaintiff cannot persuade the only party having 
a cause of action to sue — ^how the liability which is the 
principal matter can be converted into an incident of the 
plaintiff’s domestic difficulties with the company that has 
been wronged. 

No doubt there are cases in which the nature of the 
[29] right asserted for the company, or the failure of 
the defendants concerned to insist upon their rights, or a 
different State ^stem, has led to the whole matter being 
disposed of in equity; but w'e agree with the courts below 
that when a penalty of triple damages is sought to be in- 
flicted, the statute should not be read as attempting to 
authorize liability to be enforced otherwise than through 
the verdict of a jury in a court of common law. On the 
contrary it plainly provides the latter remedy and it pro- 
vides no other. Pollard v. Bailey., 20 Wall. 620. Even 
the act of October 15, 1914, c. 323, § 16, 38 Stat. 730, 737, 
passed since this suit was begun, does not go farther in 
terms than to give an injunction to private persons against 
threatened loss. 

It now is suggested, evidently as an afterthought since 
the decision in the District Court, that there might be a 
decree directing the corporation to sue or, if it fails to do 
so^ permitting the plaintiff to sue in its name and on its 
behalf. But the bill is not framed for that purpose, as the 
court below held. 

Decree affirmed. 

Mr. Justice McKbnna and Mr. Justice Pitniy dissent. 
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PAINE LUMBER CO., LIMITED; ET AL. %. NEAL 

ETAL* 

(District Ck>urt, S. D. New York. November, 1918.) 

1212 Fed. Bep., 259.] 

Ck>NBPiBACT (I 8)— Goicbination in Rbbtbaint ov Tbadb— Right to 
Svs-*-Thi]u> PsBfiONs.— At common law a third peracm had no right 
of action for damages because of an agreement or combination in 
restrain of trade.* 

[Rd. Note. — ^For other cases, see Conspiracy, Gent Dig. I§ 7-11 ; 
D^. Dig. i 8.] 

CONSPIBACT (I 8) — ^AOBEEMENTS IN RESTRAINT OF TbADE — ENFOBCE- 

iCENT.— In a suit to restrain the enforcement of an agreement in 
restraint of trade, it is not sufficient at common law to show that 
an agreement may create a monopoly, may be in restraint of trade, 
or may be opposed to public policy, since, agreements of that nature 
being unenforceable, the law will not aid their enforcement, but 
they are not illegal in the sense of giving a right of action to 
third persons for injuries sustained. 

[Ed. Note.— For other cases, see Ck)nsplraGy, Cent. Dig. li 7-11; 
Dec. Dig. I 8.1 

Injunction (I 114) — ^Agreements in Restraint of Trade — Sher- 
man Anti-Trust Act — Enforcement. — ^Though an agreement be- 
tween members of certain carpenters’ and woodworkers’ unions 
binding their members not to work with building trim manufac- 
tured in non-union factories was in restraint of trade, and in vio- 
lation of the Sherman Anti-Trust Law (act July 2, 1890, c. 647, 
26 Stat 209 [U. S. Comp. St. 1901, p. 3200], and General Business 
Law N. Y. (Consol, ^aws, c. 20) I 340, prohibiting such agreements, 
a suit to enjoin the enforcement thereof could be maintained only 
at the instance of the United States or the State of New York, and 
not by a third person injured thereby. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §i 202- 
220; Dec. Dig. I 114.] 

Conspiracy (I 30) — Prevention of Competition — “Act Injurious to 
Trade.”— Penal Law N. Y. (Consol. Laws, c. 40) art. 64, f 580. 
subd. 6, provides that, If two or more persons conspire to commit 
any act injurious to trade or commerce, each of them is guilty of 
a misdemeanor. Heldt that the gist of the offense is an agreement 
to prevent competition regardless of the in[269]tention of the 

*For opinion of Circuit Court of Appeals (214 Fed. 82), see post, 

page 445. For opinion of Supreme Court see volume 6i page — . 

* Syllabus copyrighted, 1914, by West Publishing Company. 
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parties; the ifferention of competition in businew hdng an “ act 
InJnrloiu to trade ” within the statute. 

[Ed. Note. — ^For other cases, see Conspiracy, Gent Dig. II 
58-57; Dec. Dig. I 80.] 

iNJtTRCnON (I 114) — COUBIirATIOR IN Restkaint or Tbaou— Rioht 
TO Sun. — ^Thongfa an agreement between certain carpenters* and 
woodwOTkers’ unions to refuse to use building trim manufactured 
In non-union factories was In restraint of trade and constitutes a 
misdemeanor In violation of Penal Law N. Y. (Consol. Laws, c. 40) 
art. 54, I 580, subd. 6, prohibiting a conspiracy to commit acts In- 
jurious to trade or commerce, a private Individual was not entitled 
to a suit to restrain the enforcement of such agreement, In the 
absence of proof that It was aimed at or affected him Injurlousiy 
as distinguished from the general public. 

[Ed. Note. — ^For other cases, see Injunction, Cent. Dig. II 202- 
220; Dec. Dig. I 114.] 

In Equity. Suit by the Paine Lumber Company, Lim- 
ited, and others, against Elbridge H. Neal and others. Bill 
dismissed. 

Austin, McLanahan <& Merritt, of New York City (IFoZ- 
ter Gordon Merritt, of New York City, and Daniel Daven- 
port, of Bridgeport, Conn., of counsel), for complainants. 

Didlitz <& Huhe and WilUam Butler, both of New York 
City (Frederick HuUe, of New York City, of counsel), for 
defendants Members Mfg. Woodworkers’ Ass’n and another. 

Charles Maitland Beattie and William P. Modoney, both 
of New York City, for defendants Neal and others. 

Charles J. Hardy and Frederick P. Whitaker, both of 
New York City, for defendant James Elgar, Inc. 

Mayeb, District Judge. 

Contemporaneously with the final hearing of this suit, 
Irving v. Joint District Council, 20^ Fed. 471, was argued 
on final hearing before Judge Ward. In that case equitable 
relief was sought on behalf of a single firm because of acts 
claimed to be specifically directed against that firm pursur 
ant to a combination or conspiracy and resulting in dam- 
age to it. 
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,HeC!» both the ocHoaplaiiii «ad the rdief aoo^ are more 
comprehensive. There is no quei^ion involving ah existii^ 
strike. The record is barren oi any proof of acts of vio- 
lence, nor is there satisfactory proof that the agreements 
and acts complained of were, at the time of the commence- 
ment of the suit, directed against these particular complain- 
ants. Plainly and briefly stated, the suit is brought on be- 
half of non-union manufacturers to settle in a private litiga- 
tion an economic question of ceaseless importance in respect 
of which in the particular trade here involved there has 
been a long and bitterly (though peacefully) fought strug- 
gle; each side contending for what it believ^ to be its rights 
and welfare. 

The bill was verified in Febmury, 1911, and process was 
duly served shortly thereafter. 

The complainants, eight in number, and residents of 
States other than New York, are manufacturers of wood 
trim, sash, and other similar wood products. Six of these 
complainants have and have had 1261] business with cus- 
tomers in New York, and two allege, that they are ready 
and able to dispose of their products in New York City 
if the channels of commerce are kept free from unreason- 
able obstruction. 

Twenty-four defendants named in the bill are alleged 
to be oflicers or agents of a voluntary association, known 
as the United Brotherhood of Carpenters and Joiners of 
America. Huber, ^the president, and Duffy, the secretary 
of the association, were not served with process, and are 
therefore not before the court. The other twenty-two de- 
fendants, representatives of labor, are sued individually 
and as officers or agents of an association known as the 
Joint District Council of New York and Vicinity of ihe 
United Brotherhood of Carpenters and Joiners of America. 
Five defendants are union manufacturers of trim, door, 
and sash in New York City. The remaining defendants, 
over one hundred in number, are master carpenters whoK 
bu^em is to install trim, doors, sash, and other woodwork 
inbmldings. 
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lie Mil ol eomplaint sete forth, among other things 
an agreement betweoi the Master Carpenters and the Joint 
District Council (ExhiMt B). The object of that agree- 
ment is: 

"To prevoit any strike or lockout, and to insure a peaceable ad- 
justment and settlement of any and all grievances, dkmutes, and 
differences that may arise between any employer in the Master 
Oaipeoters’ Association and the mechanics affiliated with the Joint 
District Oounctl of Greater New York.” 

The agreement sets out the terms upon which the em- 
ployes will employ and the employes work, and provides 
for the arbitration of disputes. It is one of these terms 
(which the parties have settled upon) to which complain- 
ants object. It reads: 

*' There shall be no restriction against the use of any manufactured 
material except non-union or prison-made.” 

The bill likewise sets forth an agreement between Manu- 
facturing Woodworkers’ Association and the Joint District 
Council (Exhibit C). The purpose of the agreement is thus 
stated: 

"The intent of this agreement is to lay foundation for peace in 
the mill work Industry, and the bringing about of uniformity as to 
hours, wages, and general conditions, and to provide for the settle- 
ment of any and all grievances that may arise between the Manu- 
facturing Woodworkers’ Association, parties of the first part, en- 
gaged in the manufacturing of doors, sashes, window frames, .mold- 
ing, interior trim, etc., and the International Union, United Brother- 
hood of Carpenters and Joiners of America, general offices, In- 
dianapolis, Indiana, and its subordinate union known as Joint Dis- 
trict Council of New York, parties of the second part.” 

The arbitration of disputes is provided for, and the agree- 
ment further sets forth the terms and conditions upon which 
worl^ will be carried on. The important provisions to be 
noticed are one whereby the unions agree “that none of 
their members will erect or install non-union or prison-made 
material,” and another whereby the employers agree that 
the members of the Brotherhood of Carpenters are “to be 
employed exclusively in the mills of the Manufacturing 
Woodworkers’ Association.” 

The vital offense alleged in the bill (Complt., par. 26 ) 
is that, with the exception of the “ contractors ” (the Master 
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€!up«ntars)» all the defendimte “haye for many yean past 
beeu engai^ ia an <^presnye 1868] and malidUms scheme 
or conspiracy to prevent tiie pursuit or exercise of the trade 
of carpentry by any person in any State of the United 
States who is not a member of said United Brotherhood and 
one of its subordinate bodies, and contrary to the laws of 
Congress of July 2, 1890, relating thereto, and the laws of 
the State of New York, to prevent and restrain each of your 
orators and all other employers of any carpenters not be- 
longing to said brotherhood from engaging in interstate 
trade or commerce to sell or supply goods for sale, delivery, 
use, and installation where outside of the State of their 
manufacture, because they so employ one or more carpenters 
who are not members of said brotherhood, and to thereby 
ccHnpel and coerce each of your orators and all other wood- 
working mills and employing carpenters or builders in the 
United States of America, by the injury so unlawfully in- 
flicted on their respective businesses, to operate what is called 
a closed or union shop, and to discharge and refuse to employ 
any carpenter who is not a member of and does not pay 
tribute to and submit to the regulations and restrictions of 
said United Brotherhood and some one of its local affiliated 
unions.” 

The Master Carpenters being excepted from the charge 
of conspiracy, the charge is therefore made only against 
the 22 agents of the Joint District Council, the 4 members 
of the Woodworkeih’ Association, and David W. O’Neil. 

It is further alleged that in pursuance of and for the pur- 
pose of making effective the combination and conspiracy: 

1. The brotherhood and Joint District Council have 
adopted the rule that no member of the brotherhood should 
use or work upon non-union trim, and a violation of the 
rule subjects the member to the penalty of a fine. "This 
allegation is admitted. 

2. The brotherhood has an understanding with the other 
trades that such trades will join in sympathetic strikes if 
requested so to do where ncm-union trim is being used. This 
is denied by the representatives of the unions and npt 
SStabUshed. 
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9. The alleged oonspiratore have instigated and joined 
in strikes where the complainants’ materials were being 
used. This is denied, except that it is admitted in the 
answer of the Joint District Ciouncil’s agents that members 
of the brotherhood have refused to" work on the complain-^ 
ants’ products. The testimony shows that on several oc- 
casions members of the brotherhood have quit work on 
jobs when complainants’ material was being used. 

4. Builders and architects have been coerced by fear of 
strikes caused by the conspiracy of certain of the de- 
fendants to refuse to purchase complainants’ products. 
This is denied by the labor defendants. It is entirely clear 
from the record that the known attitude of the union 
toward non-union trim has deterred owners and builders 
who wish to employ brotherhood men to erect trim from 
purchasing that which they refuse to erect, and this course 
has been taken for self -protection and in view of the exi- 
gencies of thi^ trade situation. 

6. The Joidt District Council would not enter into any 
agreement with the Master Carpenters until some clause 
enjoining the use of non-union material was inserted, and 
the Master Carpenters were coerced [363] to enter into 
the agreement (Exhibit B). The Master Carpenters answer 
that the representatives of the workmen insisted upon a 
clause substantially as is contained in the agreement, but 
they and the labor defendants deny that the carpenters 
were coerced into making the agreement. The situation 
disclosed amounts to all intents and purposes to coercion 
even though the purpose of the Master Carpenters was 
commendable and to accomplish industrial peace. 

6. The agreement (Exhibit C, supra) between the Wood- 
workers and Joint District Council was made. This alle- 
gation is admitted. 

7. “Unfair lists” have been circulated among architects, 
builders, and contractors of New York City. This is de- 
nied, and there is no proof of any instances where complain- 
ants have been placed on “ unfair lists.” 

8. Printed lists containing the names of firms and cor- 
porations who employ union labor in their mills ht^ye been 
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dreulated in New York City by tbe aUeged cqnsiiiirabi^re 
preee^ by a statement whose purpose was to indicate the 
desirability of employing union men in order to avoid labor 
troubles. The labor defendants admit that such lists have 
been prepared and in some cases preceded by the statement 
above referred to, but assert that the use of such statement 
had been discontinued before the commencement of this 
action. No proofs were submitted disproving that asser- 
ti<m. 

The testimony is voluminous, but I think the essentiid 
facts may be summarized as follows: (1) The journeymen 
carpenters in the Borough of Manhattan and in parts of the 
Borough of Brooklyn very generally belong to the Brother- 
hood of Carpenters. (2) Owing to the fact that members 
of the brotherhood refuse to work with non-union members 
and to the further fact that employers in the building trades 
deem it wise to employ brotherhood men, it is difScuIt, and 
imder ordinary circumstances impracticable, to erect carpen- 
ter work in the Borough of Manhattan and in parts of the 
Borough of Brooklyn except with union labor. (3) That 
tiie Brotherhood of Carpenters has a by-law that its mem- 
bers will not erect material made by non-union mechanics. 
(4) The Brotherhood of Carpenters has given notice that 
its men will abide by this by-law. (5) The by-law is en- 
forceable by fine. (6) On several occasions in the past few 
years the members of the brotherhood have quit work where 
complainants’ prodhcts were being used and where the 
products of other so-called non-union mills were being used. 
(7) The enforcement of the by-law in question by the 
Brotherhood of Carpenters and the provision in the agree- 
mmt with the master carpenters relative to the use of non- 
union trim have lessened the sale of complainants’ products 
in the Borough of Manhattan and in some parts of the 
Borough of Brooklyn. (8) The workmen have adopted and 
pursued the policy complained of to better their condition 
in a continuing economic struggle, with no malice to the 
particular complainants herein, but as part of a plan to 
accomplish a nation-wide unionization in thmr trade. 
(9) The contractors or master carpenters have entered into 
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their trade a;giwments after elaborate negotiation and for 
the purpose of establishing and maintaining peaceful rela- 
tion which shall obviate strikes and other disturbing labor 
troubles. 

[264] The relief sought by complainants is: 

1. That the defendants (other than the Master Carpenters) be 
enjoined from ** combining, conspiring, and confederating together to 
refuse to handle or work upon material produced or manufactured by 
the complainants, or any of them, because they are not made under 
union conditions, and from publishing, circulating, enforcing, and at- 
tempting to enforce the provisions of the by-laws of the District 
Council of New York and vicinity, which provide ns follows: ‘Any 
member proven guilty of using the products of any person, firm, or 
miU who have been declared unfair by their district council, or work- 
ing for any person, firm, or mill who have thus been declared unfair, 
shall be fined $10 per each offense.* And from publishing, circu- 
lating, enforcing, and attempting to enforce that part of the by-laws 
of the United Brotherhood of Carpenters and Joiners of America 
which provide as follows : ‘ It shall be the duty of all district coun- 
cils and local unions wherever possible to prevent the members under 
their Jurisdiction from encouraging the use of any unfair material 
by handling the same.* And from enforcing or attempting to en- 
force or inflicting or threatening to inflict any injury, penalty, or lia- 
bility, where in the nature of a flne or suspension or expulsion from 
any labor organization, or otherwise, against any person who works 
upon materials furnished by any of your complainants, or against 
any person who works for any employer who purchases materials 
from any of your complainants, or against any person who works 
upon any building where the materials of any of your complainants 
are being installed or about to be installed. From inducing or at- 
tempting to induce any person or persons whomsoever to decline em- 
ployment or cease employment, or not to seek employment under any 
person, firm, or corporation, because such person, firm, or corpora- 
tion may have purchased or proposed to purchase materials from 
the complainants or any of them, or because of materials furnished 
by the complainants or some of them were being used on or in con- 
nection with some building where said persons are doing work, and 
from in any way inducing or attempting to induce any person or 
persons to refuse to install, handle, or work upon materials manu- 
factured by your complainants, or any of them. And from making, 
communicating, or circulating any statement, orally or in writing, 
that the defendants, or members of any union of workingmen, will 
refuse to work upon any material unless said materials are con- 
structed und^ strict union conditions. And from requesting cus- 
tomers, or those who might become customers of the complainants, 
not to purchase the products of your orators, or any of them, because 
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tlW do not , employ mem eaid United Brotherhood of Oupen? 

ten and Joiners of America exclosiTely at the work of carpentty, 
or do not use the union label of said United Brotherhood, and from 
requesting any persons who might be customers of the complainants, 
or any of them, to buy union materials, so that no controversy or 
difficulty can arise on account of the use of non-union woodwork. 
From giving notice, verbally or in ^iting, to any person, firm, or 
corporation to refrain from purchasing merchandise or carrying out 
contracts for the purchase of merchandise manufactured by your 
complainants, or any of them, under threats that if such merchan- 
dise is purchased, or said contracts carried out, they will cause the 
person so notified loss or trouble, or that they will cause per- 
sons employed by such persons so notified to withdraw from their 
employment, or that they would cause persons employed by others 
upon buildings where said persons so notified are doing work to 
withdraw from all work upon said buildings. From publishing, 
circulating, or otherwise communicating, either directly or indi- 
rectly, in writing or orally to each other or to any other person, firm, 
or corporation, any statement or notice of any kind or character 
whatsoever calling attention to the fact that the complainants, or 
any of them, or their products, or any of them, are or were or have 
been declared unfair, or are on any unfair list, or that your com- 
plainants, or any of them, should not be patronized or dealt with, 
or their products purchased, used, handled, worked upon, or dealt in 
because made in an open or non-union shop. And from conspiring, 
agreeing, or combining together to restrain or destroy the interstate 
business or trade of the complainants, or any of them, in order to 
compel them to refuse to employ any carpenters who are not mem- 
bers of said United [265] Brotherhood, and from doing any and 
all acts in furtherance of said combination, and any and all acts to 
interfere with or discourage the sale or disposition of the products 
of the factories of they^mplainants, or any of them, or the installa- 
tion or handling thereof, for the purpose of compelling the com- 
plainants, or any of them, to refuse to employ any carpenters who are 
not members of said United Brotherhood. And from using any and 
all ways, means, and methods of doing any of the aforesaid for- 
bidden acts and from doing any of the forbidden acts, either directly 
or indirectly, or through by-laws, orders, directions, or suggestions 
to committees, associations, officers, agents, or otherwise. 

**2. That section 2 of article 4 and the second paragraph of article 
8 of said agreement (Exhibit B), entered into on or about the 80th 
day of October, 1909, between the Master Oarpenters* Association of 
the city of New York, party of the first part, and the Joint District 
Council of Greater New York, party of the second part, be declared 
void as imposing an unlawful restraint upon trade, contrary to the 
laws of the State of New York in such case made and provided, and 
contrary to the laws of the United States relating to restraints of 
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interstate eommercet and as constituting a pert of the wrongful com- 
bination or conspiracy to Injure your orators. 

"8. And that the parties to said agreement (Exhibit B), their 
attorneys, agents, and associates, be enjoined from carrying out or 
pursuing said section 2 of article 4 and the second paragraph of 
article 8 of said agreement so far as the same forbid the purchase, 
use, or installation of products manufactured by any of your orators, 
and Inducing or persuading, or attempting to Induce or persuade, any 
person, firm, or corporation to extend, renew, observe, carry out, or 
comply with the terms of said section 2 of article 4 so far as the 
same prohibit the purchase, use, or installation of non-union wood- 
work by the members of the Master Carpenters’ Association and pro- 
vide for the refusal of the members of said district council to work 
upon the same.” 

At the outset the j'urisdiction is attacked because of lack 
of necessary diversity of citizenship; but that question, I 
think, is disposed of in this court by the order of Judge 
Coxe for a preliminary inj'unction and by Judge Ward’s 
opinion in 180 Fed. 896. I think there is grave doubt as to 
whether the relief prayed for in paragraph 2, supra, can be 
granted in a private suit to which the Joint District Council, 
one of the signers of the agreement. Exhibit B, is not a 
party. It will also be noted that, while the effect of Exhibit 
C is sought to be restrained, there is no application to declare 
void the agreement itself. Counsel, however, on the argu- 
ment urged a decision on the substantial questions involved, 
and the importance of the subject matter invites such a de- 
cision. 

For the complainants to succeed they must establish: 
(1) An agreement offensive to the common law or a State 
or Federal statute; (2) or any acts done in pursuance there- 
of; and (3) such injury as will warrant injunctive relief in 
a litigation between private parties. 

[1] Assuming the agreement and its operation to be a 
combination in restraint of trade, the common law gives no 
right of action to a third person. 

[2] **In considering the legal questions arising in this 
case, it must be* borne in mind at the outset that it is not 
sufficient to show that the agreement in question may cr^te 
a monopoly, may be in restraint of trade, or may be opposed 
to public poliqr. Agreements of that nature are invalid 
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and dneiiforceable. Ilie Ittw takes them as it finds (beim, 
and as it finds them leaves them; but they are not ille^l iii 
sense of giving a right of action to third persons for 
injuries sustained.” Nab. Fireproofing Co. v. Maton BuUd- 
ers’ Aes'n^ 169 Fed. at page 263, 94 C. C. A. 539, 26 L. B. A. 
(N. S.)148. 

[266] [3] The remedy, if any, must therefore be found 
in statutes which, as I understand the trend of modem de- 
cisions, are said to be declaratory of the common law, but 
afford new or additional remedies. This brings us to a con- 
sideration of the Federal so-called Sherman Anti-Trust 
Law and the New York State Anti-Trust Law (General 
Business Law, § 340). I agree with Judge Ward, in his 
opinion filed contemporaneously herewith, that: 

“ There can be no question, first, that a combination does exist be- 
tween the various local unions which constitute the United Brother- 
hood ; second, that one of the purposes of the combination Is to com- 
pel the unionization of all manufacturing carpenter shops; third, 
that the object la to restrain competition between open shops and 
union shops ; and, fourth, that this object is to be accomplished prin- 
cipally by an agreement to refuse to work on any Job where non- 
union trim is used.” 

I further agree that the combination in the case before 
him results in directly restraining competition between 
manufacturers and operates to restrain interstate com- 
merce in violation of the above referred to Federal and State 
statutes. X 

As the agreement (Exhibit B) between the Joint District 
Council and the Master Carpenters and the agreement (Ex- 
hibit C) between the Manufacturing Woodworkers’ Associa- 
tion and the United Brotherhood and the Joint District 
C!ouncil. are but steps in the course of the combination and 
effective extensions of its purpose and results, I am of the 
opinion that these agreements arc also condemned by the two 
statutes referred to — and this irrespective of the motives 
which actuated any of the defendants, masters or workmen. 

But injunctive relief may be had under either statute only 
at the instance of the United States or the State of New 
York, as the case may be, and therefore complainants can^ 
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not recover in this suit. Nat. Fireproofing Co. ▼. liaeon 
Bmldere' Ass'n, twpra. 

[4] As I cannot agree with the contention of the counsel 
for complainants that either sub-division 5 of section 580 or 
section 530 of the Penal Law is applicable to the case at bar, 
there thus remains for consideration only sub-division 6 of 
section 580 of the Penal Law of New York. Sub-division 6 
of section 580 of article 54 of the Penal Law (formerly sec- 
tion 168, subd. 6, of Penal Code) has long been on the 
statute book. It provides: 

"If two or more persons conspire to commit any act Injurious 
* * * to trade or commerce * • * each of them Is guilty of 
misdemeanor ” (formerly part of section 168 of the Penal Code). 

The prevention of competition in business has been held 
to be an act injurious to trade in contemplation of law. 
KMogg v. Sowerby, 190 N. Y. 370, 88 N. E. 47 ; People, etc., 
V. Sheldon, 139 N. Y. 251, 34 N. E. 785, 23 L. E. A. 221, 36 
Am. St. Bep. 690. 

It is further held by the New York Court of Appeals: 

"A dvll action Is maintainable by one who suffers Injury as the 
result of a conspiracy forbidden by the criminal law to recover the 
damages which he has sustained at the hands of the parties to the 
combination.’’ 

See, also, In re Debs, 158 U. S. at page 598, 15 Sup. Ct. 
900, 39 L. Ed. 1092. 

[S67] Under this statute the motive of the parties is im- 
material. The gist of the offense is the agreement to pre- 
vent competition. 

" In order to guard against any possible misapprehension, however, 
on another trial, it is proper to say that we do not think that good 
motives on the part of those who enter into a combination in restraint 
of trade save it from the combination of the law of this State. People 
V. BhOdon, tupra. The fact that the parties to an agreement of such 
a character may have honestly believed that it would be beneffdal 
instead of injurious to commerce does not render it legal The law 
denounces it if it is designed to prevent competition and will have 
that effect whatever the intent of the parties.’’ Kellogg v. Bowerltg, 
avpro. 

[5] Without wishing to speculate obiter, it would seem 
that, if there be a conspiracy to commit any act injurious to 

9682S*— tolS— 17 28 
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tradiB or commerce, the offense is indictable, irrespectiye of 
injury to a particular person. The theory is that the people 
at large are injured and the redress is in their hands, acting 
through constituted authority. But before a private litigant 
may recover he must show either that he has suffered fecial 
injury as the proximate result of the wrong or that the con- 
spiracy was directed against him. Cranford v. TyrreU, 128 
N. y. 341, 28 N. E. 514; KeUogg v. Sowerhy, supra; NaMoml 
Fireproofmg Co. v. MUson Builders'* Association^ supra. As 
I read the Kellogg case, there might have been a criminal 
prosecution because of the agreement, irrespective of Kel- 
logg’s rights or status; but Kellogg could not recover money 
damage if it could be shown that, at the formation of the 
conq>iracy, it was not intended to injure him. Conspiracy 
is a continuing crime, however, and, once the agreement is 
formed, it seems to me that if particular acts are directed 
against a particular person so that he suffers a direct or 
special injury, he is the victim of a conspiracy and, however 
impersonal the original situation may have been, the intent 
to injure may be inferred from the fact that injury is directly 
inflicted by specific acts on the particular person and in 
pursuance of the agreement to do acts to injure trade or com- 
merce by preventing competition. But the public generally, 
as distinguished from one specifically injured, must look to 
the sovereign for redress. So, here, it is true that the com- 
plainants may be injured by the general situation; but theirs 
is not a special injdry in the sense of Cranford v. Tyrrell^ 
suprOf nor of the Irving case. Assuming, for the purpose of 
illustration, the agreement complained of to be unlawful, it 
was impersonal and intended to accomplish a general result 
as distinguished from selecting these particular complainants 
as the object of its operation. National Fireproofmg Co. v. 
Mason Builders* Association, supra. 

In such circumstances the policy of the lawmaking power 
(here Congress and the New York Legislature) seons to 
Ia to remit these problems to the responsible and duly se- 
lected public officials. A decree in a litigation at the in- 
stance of the (Government or the State is binding universally 
to all' practical intents and purposes. It is presumably in 



xmCBltB CO. V. NBAL. 446 

Sjrllabns. 

the public intereet as distinguished from any indiyidual 
interest and operates for the benefit of all (as distinguished 
from meeting a particular instance of wrong or injury) on 
a method or manner of conducting business, whether the 
(^plaint be against employe or employ^. 

Of the many cases cited I find none authoritative where 
a general [ 268 ] business situation in the case of employers 
or a general trade situation in the case of employes was 
corrected by injunction at the instance of private suitors. 
Ample remedy is provided at common law or by statute for 
recovery of money damage in actions by private litigants. 
The courts have time and again extended the equity arm to 
prevent the commission or continuance of injury directed 
against particular persons and have protected employers 
against violence and ^mpathetic strikes; but where the 
purpose of an injunction is, as in the case at bar, to attempt 
to control a large body of men generally to work or not to 
work on a class of goods or in a kind of manufacture (as 
distinguished from a specific instance or instances as above 
discussed) , the remedy of injunction is not to be granted in 
a litigation between private parties. 

Finally, it may be remarked that, in any event, on this 
branch of the case, the complaint does not seek an injunc- 
tion against the Master Carpenter nor does the proof justify 
the granting thereof. 

The bill is dismissed, with costs. 


PAINE LUMBEK CO., LIMITED, ET AL. v. NEAL 

ET AL.* 

(Circuit Court at Appeals, Second Circuit. April 7, 1914.) 

[214 Fed. Rep. 82.] 

Morofoubs (I 24) — ^Aqbbemert ir Resibairt or Tbade — ^Irjtiro- 
noR — bright to Rbuet. — The carrying out of an agreement In vio- 
lation of Federal or State antl-tmst laws, or otherwise In restraint 
of trade, will not be enjoined at suit of a private party, not shown 


•For opinion of District Court (212 Fed. 200), see ante, page 482. 
For <grinlon of the Supreme Court, see volume 6, page — ^ 
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special damages.^ 

[Ed. Note.— For otber cases, see Monopolies, Cent Dig. 1 17; Dec. 

Dig. I 24.] 

Appeal from the District Court of the United States for 
the Southern District of New York. 

This cause comes here on appeal from a decree of the Dis- 
trict Court, Southern District of New York, dismissing a 
bill in equity brought by eight corporations, located in other 
States and engaged in the manufacture of wood trim used in 
the erection of buildings. The defendants [83] are the 
officers or agents of the United Brotherhood of Carpenters 
and Joiners, five union manufacturers of wood materials, 
operating closed shops in competition with complainants’ 
open shops, and a hundred or more boss carpenters or build- 
ers, all of whom are members of the Master Carpenters’ As- 
sociation of the City of New York engaged in the work of 
building in that city. Belief is prayed in the shape of an 
injunction to restrain all the parties defendant from acting 
under certain agreements into which they have entered, 
which agreements prevent the use of complainant’s non-union- 
made trim in buildings constructed in said city. It is the 
contention of the complainant that these agreements violated 
the common law, the Sherman Anti-Trust Act (act July 2, 
1890, c. 647, 26 Stat. 209 [U. S. Comp. St. 1901, p. 3200]), 
the State Anti-Trust Act (Consol. Laws, c. 20, §§ 340-346), 
and sub-division 6 ol^ section 580 of the Penal Law of the 
State of New York (Consol. Laws, c. 40). 

The opinion of the District Judge will be found in 212 
Fed. 259. It held that the agreements violated these laws, 
but that the complainants did not suffer special damage and 
were not entitled to private relief. 

IT. O. Merritt^ of New York City, for appellants. 

W. P. Maioneyj C. M. Beattie^ and F. Bvilse, all of New 
York City, for appellees. 

•Syllabus copyrighted, 1914, by West Publishing Gompany. 
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Before Lacombb, Boobrs^ and Hunt, CSircuit Judges. 

Per Curiam. 

We agree with Judge Mayer that, since it clearly ap- 
pears— indeed, the proposition is not disputed — ^that de- 
fendants’ acts were not malicious nor personally directed 
against the individual complainants, injunctive relief, which 
is all they pray for, cannot be granted in this suit. The bill 
was therefore properly dismissed. Any discussion of the 
other questions raised, viz, whether the particular agree- 
ments or combinations are obnoxious either to the common 
law or to one or more of these statutes, would be academic 
and need not now be entered into. 

The decree is affirmed, with costs. 


UNITED STATES i;. WHITING ET AL. 

(District Court, D. Massachusetts. March 23, 1914.) 

[212 Fed. Rep., 466.] 

Monopolies (I 81) — Indictment — ^Restbaint of Trade — ^Pricb Agree- 
ment. — An Indictment alleging that the defendants, who bought 86 
per cent of the milk sold in specified country districts by the pro- 
ducers there for shipment to Boston and vicinity and Worcester, 
engaged in an unlawful combination in undue restraint of trade by 
agreeing upon the prices which they would pay for milk at the 
country points, thereby eliminating competition as to price between 
the defendants, held to show a combination which was prima facie 
unreasonably extensive and therefore illegal.^ 

[Ed. Note. — For other cases, see Monopolies, Gent. Dig. I 20; 
Dec. Dig. § 31.1 

Monopolies (I 81) — Combination in Restraint of Interstate 
Trade — Indictment. — ^An indictment which charges a combination 
in restraint of Interstate trade in milk, and which alleges that de- 
fendants combined to eliminate competition between themselves as 
to the price of milk purchased for resale in Boston and Worcester, 
and that the milk purchased by them was purchased in Maine, Ver- 
mont, New Hampshire, Connecticut, and Massachusetts is not de- 
fective for failing to allege a restraint of interstate trade [467] in 
milk, merely because it does not allege what proportion of the milk 


* Syllabus copyrighted, 1914, by West Publishing Company. 
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piirclia«ed under the oomMiiation ceme from outside Mt^chnsetts, 
since the milk purchased in Blassachtssetts was purchased for the 
purpose of adding it to milk forming a part of interstate commerce. 

[Ed. Note. — ^For other cases, see Monopolies, Cent. Dig. t 20; 
Dec. Dig. i 81.] 

Moropoubs (I 29)-— Anti-Tbust Acrr— Rbasorable Bistiuint or 
Competition Defined.— Under the Sherman Anti-Trust Act (act 
July 2, 1890, c. 047. 26 Stat. 209 [U. S. Comp. St 1901, p. 3200]), 
there must be not only a restraint of trade, but an undue restraint 
to support a conviction for combining in restraint of trade, and, to 
make a restraint unreasonable, it must appear either that the nor- 
mal volume of interstate trade has been interfered with by artificial 
agencies aifecting to a substantial degree, and to the disadvantage 
of the public, the price or supply of the commodity, which is the 
subject of the restraint, or that by means of a combination the price 
or supply of the commodity is or may be affected to a substantial 
extent to the disadvantage of producers or purchasers, thereby 
operating to a material degree to the injury of the public, or that 
there has been a direct and intentional interference with the trans- 
portation of commodities, in interstate commerce. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. I 19; 
Dec. Dig. i 29.] 

Monopolies (§ 31) — ^Anti-Tbust Act — Criminal Offenses — ^Limita- 
tions ON Right of Collective Baboaininq. — ^Three classes of per- 
sons consisting of different individuals were under the control of 
the Individual members of each class. They formed a combination 
by agreeing to offer and pay no more than a specified price for milk 
for resale in interstate commerce. The several persons were not 
guilty of any Illegal purpose or of any oppressive methods, and, 
except as to price, they were free to compete with each other. The 
price of milk to the producers was lowered by reason of the combi- 
nation, but to what e:^nt was not shown. Eighty-six per cent of 
the business of buying milk sold in designated localities for resale 
elsewhere after interstate transportation was in their hands. Held, 
that whether the combination was an unreasonable restraint of 
interstate trade in violation of the Sherman Anti-Trust Act (act 
July 2, 1890, c. 647, 26 Stat. 209 [U. S. Comp. St. 1901, p. 3200]) 
was for the Jury. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. f 20 ; Dec. 
Dig. I 31.] 

Monopolies (I 29) — ^Acrs Constituting •* Monopoly.”— A ** monop- 
oly’* at common law and under the Sherman Anti-Trust Act (act 
July 2, 1890, c. 647, 26 Stat. 209 [U. S. Comp. St. 1901, p. 3200]) 
implies a control of goods or service which the public desires, and 
au attempt to monopolize is an attempt to obtain control of an 
industry by means which prevent others from engaging in fair com- 
petittom 
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[Bd. Note.— For other casee, see Monopoliest Gent Dig. I IB ; Dec. 
Dig. i 29. 

For other definitions, see Words and Phrases, toI. 5, pp. 
4570-4574.] 

Monofolibs (f 8 ) — Restraint of Trade.”— While there can be no 
monopoly which is not an unreasonable restraint of trade, there 
may be unreasonable restraints of trade which are not monopolies. 

[Ed. Note. — For other cases, see Monopolies, Dec. Dig. § 8.] 
Monopolies (§ 29) — ^Acts Constituting Monopoly. — Persons engaged 
in the business of buying milk and selling it at retail in designated 
localities formed a combination whereby they agreed not to offer or 
pay more than a specified price for milk purchased by them for 
[468] resale. It did not appear that the combination in any way 
enlarged their control of the business, either by forcing down the 
price at which they bought, so that they could undersell competitors 
in the selling market or otherwise. The agreement was made with 
the intent to wrong the public and to oppress and limit the rights 
of milk producers by depriving them of the higher price of milk 
which would have resulted from free competition. They did not 
dominate or control the markets in which they sold their milk pur- 
chased pursuant to the combination. Held, that they were not 
guilty of attempting to monopolize trade in milk in violation of the 
Sherman Anti-Trust Act. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. I 19; 
Dec. Dig. §29.1 

Monopolies (§ 31)— Conspiracy in Restraint or Trade — ^Ele- 
ments. — ^An indictment charging a conspiracy in restraint of trade 
in violation of the Sherman Anti-Trust Act (act July 2, 1890, c. 
647, 26 Stat. 209 [U. S. Comp. St. 1901, p. 8200] ) must allege facts 
warranting a finding that the restraint was unreasonable, and an 
indictment charging a conspiracy in restraint of trade in milk which 
does not show the percentage of milk bought by defendants for 
shipment and sale in designated markets, nor allege facts from 
which It could be Inferred that defendants either controlled or were 
dominating factors in any branch of the milk business, was de- 
murrable for failing to allege an unreasonable restraint of trade. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 20; 
Dee. Dig. S 31.] 

Isaac Whiting and others were indicted for violating the 
Sherman Anti-Trust Law (act July 2, 1890, c. 647, 26 Stat. 
209 [U. S. Comp. St 1901, p. 3200]). Demurrers to indict- 
ments sustained in part and overruled in part. 

WUMam S. Oregg^ Sp. Asst. Atty. Gen., of Washington, 
D. C., for the United States. 
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Samuei J. Elders, of Boston, Mass., and John F. OHiMek^ 
of Boston, Mass., for defendants Whiting. 

Whipple, Sears <Ss Ogden, of Boston, Mass., for defendants 
Hood. 


Sugh/rue dh Chase, of Boston, Mass., for defendant 
Oraustein. 

George W. Anderson, of Boston, Mass., for defendant 
Hunter. 

Mobtok, District Judge. 

These are two indictments against the same defendants 
for violating the Sherman Anti-Trust Law ( 26 Stats. 209). 
Indictment numbered 454 will be first considered. It is in 
two counts, the first charging a combination in restraint 
of trade, second an attempt to monopolize trade and com- 
merce in milk. 

The allegations of the first count are, in substance, as 
follows: 

The defendants, Isaac Whiting, George Whiting, John K. 
Whiting, Charles H. Hood, Edward J. Hood, and William 
Oraustein, were, between May 26, 1905, and May 26, 1911 
(when the indictment was found), continuously, willfully, 
knowingly, and unlawfully engaged in a combination in 
undue restraint of trade and commerce among the several 
States of the United'^ States by consulting, planning, and 
agreeing together in the combination hereinafter described 
in undue restraint of trade, which combination has re- 
strained interstate trade in the manner set forth, and has 
been with unlawful intent. 

[469] The combination is described as follows: 

Throughout the period specified, ^ a very extensive indus- 
try ” has been carried on in and from the States of Maine, 
Vermont, New Hampshire, Massachusetts, and Connecticut, 
involving the purchase at divers places in said States of milk 
from the producers there, and the shipment of the milk so 
purohaaed to Boston and vicinity and to Worcester, and the 
sdU thereof to various persons; 86 per cent Of all the milk 
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pun^aaed in the States above named, and so shipped to, and 
sold in, Bost<m and vidnity and in Worcester, has been pur- 
chased, shipped, and sold by three classes of persons, namely, 
the Whiting class (consisting of the above-named defendants 
by the name of Whiting), the Hood class (consisting of the 
above-named defendants by the name of Hood), and the 
Oraustein class (consisting of the above-named defendant 
Graustein). These classes were under the control of the in- 
dividual members thereof. In carrying on said industry the 
defendants shipped from the States named, to the points 
named, the milk so purchased by them. The Whiting class 
made purchases from producers at about 128 places through- 
out said States and shipped the milk so purchased to Boston 
and vicinity ; the Hood class, at 142 places throughout said 
States, and shipped the milk so purchased to Charlestown, 
Forest Hills, and Lynn ; and the Graustein class, at 92 places, 
and shipped the milk so purchased to Charlestown. The de- 
fendants, as a necessary feature of said industry, have re- 
spectively been carrying on interstate trade and commerce. 
Each class, had it not been for the unlawful combination 
between them in restraint of trade, would have been affected 
by the competition of the two other classes in the purchase of 
milk, and the producers who sold to the defendants would 
have benefited by such competition. No one class of the de- 
fendants had or controlled a majority of said interstate trade 
in milk, but all of the classes working together did have a 
majority of that trade, namely, 86 per cent thereof. Of this 
86 per cent, the Whiting class controlled 48 per cent, the 
Hood class 44 per cent, the Graustein class 8 per cent. The 
defendants directed and controlled this 86 per cent of the 
milk trade by and through certain copartnerships and corpo- 
rations of which they were the actual and real managers- The 
puix>ose of this unlawful combination was to eliminate com- 
petition between the defendants in the purchase of milk 
from the producers. 

The methods by which the defendants accomplished the 
objects of their unlawful combination and, by agreement be-> 
tw6en them, knowingly and unlawfully restrained interstate 
trade, is described as follows: 
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The differcoit desses of defendants hare, in pursuance ^of 
said agreement and combination between ^em to that end, 
refrained from competing with each other in the purchase 
of milk at the places named throughout the States aforesaid, 
mid have conferred and agreed upon uniform prices to be 
paid by them each six months to the producers of milk 
for milk so purchased. The defendants, being extensive 
purchasers of milk, have been able, by reason of said un- 
lawful agreement and combination, to purchase, and in fact 
have purchased, their milk at prices in the making of which 
competition has been greatly restricted and which have been 
much lower than would have been the case had said 
[470] agreement and combination not existed and had there 
been competition among the said classes of defendants with 
each other. The defendants entered into and carried .out 
the agreement and combination described “with the intent 
to wrong the public and oppress and limit the rights of 
the milk producers in the States aforesaid by depriving 
said producers of the higher prices for milk which would 
have resulted from free and open competition among said 
defendants, all as aforesaid.” 

Second count: 

The second count is against the same defendants. It in- 
corporates by reference the circumstances and conditions set 
forth in the first count, and charges that the defendants, 
by engaging in the unlawful combination described in the 
first count, “did knowingly attempt to monopolize part of 
the trade and commerce” among said States, “with the 
intent to wrong the public and to oppress and limit the 
rights of the milk producers in the States aforesaid by 
depriving said producers of the higher prices for milk which 
would have resulted from free and open competition among 
said defendants, all as aforesaid.” 

The gravamen of both counts is a combination among the 
buyers of milk to eliminate competition inter se as tp price 
only, and thereby to injure persons who had milk for sale. 

It will be noticed that the scope of this indictm^it is nair- 
rower than in any previous case under the Sherman Act. 
Its omissions are significant It does not undertake to despribe 
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otmditions in the milk business generally, either in the coun- 
try or the city districts. It relates <»ily to milk which is (a) 
bought at specified places in country districts, (&) for ship- 
ment to and sale in the vicinity of Boston or Worcester. It 
does not allege the total amount of milk produced and sold 
at the country places named, nor the total amount shipped 
therefrom, nor that sale for shipment to Boston or Worces- 
ter is the principal, or even an important, market for pro- 
ducers of milk at said places; nor is it alleged that the prices 
paid there for Boston or Worcester milk established or in- 
fluenced other prices in the country markets. For example, 
if at any given place 1,000 gallons of milk were produced, 
500 gallons of it might be sent to Springfield, 400 deliv- 
ered to local creameries or consumers, and 100 sold for ship- 
ment to Boston or vicinity. The alleged combination affected 
only this last amount of 100 gallons. According to the 
indictment, only 86 gallons out of the 1,000 in the case sup- 
posed were bought and shipped by the defendants, i. e., an 
unimportant portion of the whole amount. The same may 
be true as to every place mentioned in the indictment; the 
Boston and Worcester trade, though “ very extensive,” may 
take but a small portion of the entire amount produced, and 
the price of the Boston and Worcester milk may not affect 
prices generally in the country markets. 

It is not alleged that the defendants dominated or con- 
trolled the markets where they sold their milk; for aught 
that appears, they may have been unimportant factors 
therein. The indictment thus entirely fails to allege a domi- 
nation or control of prices by the defendants, either in the 
baying trade in the country, considered as a whole, or in 
the selling trade in the cities. In does, however, show such 
domination of [471] the baying trade in what is large 
^ough to constitute a ‘‘ very extenave industry.” 

No acts are alleged on the'part of the defendants calcu- 
lated to suppress competition from other purchasers, and no 
imfair or dishonest practices towards producers or con- 
sumers, unless the agreement in question be so regarded. . 
It is nojt alleged that the prices agreed upon or paid were 
unreas<mably low, but only that they were less than would 
have been the case had said restrictive agreement not been 
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made. In this respect the present case is rery different from 
the Nash case {Na$h v. U. 8.y 229 tJ. S. 873, 83' Sup. Ct. 780, 
97 L. Ed. 1232), the Swift case {Swift v. U. N., 196 U. S. 
876, 29 Sup. Ct. 276, 49 L. Ed. 918), and the Patterson case 
{U. S. V. Patterson [D. C.], 201 Fed. 697). 

As to most, if not all, of the places named at which milk 
was bought, the indictment shows that only one of tiie classes 
of purchasing defendants bought there, and it is not alleged 
that at such points there ever was competition in purchas- 
ing by the other two classes of defendants, thoujdi it is 
alleged that there would have been such competition had 
the agreement covering prices never been made, and that 
the prices paid at such points were affected by the agree- 
ment and were less than would otherwise have been paid. 
For aught that appears to the contrary, the different classes 
of defendants may always have operated in distinct and 
separate districts, without competition among themselves, 
and have continued so to operate. 

It may be true that, in the country places mentioned in the 
indictment, the most advantageous way to dispose of milk is 
to sell it for the Boston and Worcester market; that it is 
impracticable for individual producers to ship milk to Bos- 
ton or Worcester; and that the three classes of defendants, 
by establishing prices which they would pay, practically 
dominated the country market. But that is not the situation 
described in this indictment. 

[1] Each of the defendants has demurred and each has as- 
sign^ many grounds of demurrer. So far as they are merely 
formal or technical, they seem to me not well founded. I 
regard the indictment as sufficient in its technical and formal 
aspects, and as sufficiently informing the defendants of the 
offenses with which they are charged. 

The defendants contended that the Sherman Act is so in- 
definite and uncertain as to be Unconstitutional as a criminal 
statute. But this point has been settled otherwise since the 
arguments, by tiie decision of the Supreme Court in Nash 
et dL V. U. S. supra. 

[2} The defendants also contended that the alleged agree- 
meiit, dealing as it does only with the purchase of milk at ^ 
pjttbes named, did not directly affect or restrict interstate 
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commerce; It was pointed out by them that the indictment 
nowhere alleges what proportion of the milk purchased 
under said agreement comes from outside Massachusetts. 
I^ese objections seem to me unsound. The indictment 
diarges a combination with respect to a well-defined trade 
in milk between Boston and Ticinity and Worcester, and sev- 
eral different States; Massachusette being one of them. It 
alleges a general agreement with respect to prices in the 
States of Maine, New Hampshire, Vermont, Massachusetts, 
and Connecticut. The milk was purchased for the purpose 
[478] of adding it to an existing current of interstate trade. 
The purchases in Massachusetts were made in accordance 
with a broad plan extending beyond the borders of that 
State. A similar objection was raised by the defendants in 
Z7. /S. V. Reading Co. et al., 226 U. S. 324, 33 Sup. Ct. 90, 
57 L. Ed. 243, and was there held unsound. 

" Much of the coat so bought,” It is said, “ was sold in Pennsylva- 
nla, and all of the contracts were made in that State, and the coal waa 
also there delivered to the buying defendants. * * * The mere 
fact that the sales and deliveries took place in Pennsylvania is not 
controlling when, as here, the expectation was that the coal would, 
for the most part, fall Into and become a part of the well-known cur- 
rent of commerce between the mines and the general consuming mar- 
kets of other States.” Lurton, J., U. B, v. Readina Co., tupra. 

See, also Lowe v. Lawlor, 208 U. S. 274, 28 Sup. Ct. 801, 52 
L. Ed. 488, 18 Ann. Cas. 815 ; Montague v. Lowry ^ 198 U. S. 
38, 45, 46, 24 Sup. Ct. 307, 48 L. Ed. 608. 

Various other minor objections were made to the indict- 
ment; but upon the construction which I have given it, 
none of them is, in my opinion, well founded, or of sufficient 
importance to require discussion. 

[8, 4] The crucial question, as' it seems to me, is whether 
what the defendants are charged with having done consti- 
tutes a crime. Does the Sherman Act forbid an agreement 
amnng a substantial portion of the buyers in a certain inter- 
state industry as to the price which they will offer or pay 
for a specified commodity? To reverse the question, is an 
agreement between a substantial proportion of the formers 
in a given district, as to the price which they will charge 
wiftliillawiiHn engaged in interstate commerce for their milk, 
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Bn unlawful combination, in tiie entire absence of any Sle- 
gal purpose, or of any oppressiTe methods, <nr of any un- 
rMtsonably Ugh price! To what extent have competitors 
in interstate business the right to agree upon prices and 
eliminate competition inter se in respect thereto for their 
common advantage or protection! 

It will be noticed that the indictment discloses no com* 
munity of interest among the defendants, no general combi- 
nation between them, no joint action for the purpose of co- 
ercing or injuring outsiders, but merely an agreement as to 
tite price which they will offer and pay for milk; and that, 
except as to price, the defendants are free to compete with 
each other. It is not alleged that the exact prices agreed 
upon by the defendants became effective or were accepted by 
the sellers. The statements in the indictment as to the 
effect of the alleged combination are very guarded, and aver 
only that the price of milk to the producers was in fact 
lowered by reason of it. To what extent it was lowered is 
not alleged, nor, as before said, is it charged that the price 
agreed upon and paid by the defendants to the producers 
was unfair or oppressive; and it is nowhere explicity stated 
that the sellers were under any sort of compulsion to deal 
with the defendants. Such compulsion is to be inferred, 
if at all, from the character and natural results of the 
alleged combination. 

It may be said at once that the case is an exceedingly 
difficult one; and that the principles upon which it should 
be decided are by no means clearly settled. Change of opin- 
ion concerning the law involved [478J led the United States 
Supreme Court greatly to modify, if not to overrule, two of 
its comparatively recent decisions. See comment on Freight 
Association & Joint Traffic cases by WUte, C. J., Standard 
OU Co. V. U. -S., 221 U. S. 64, 67, 81 Sup. a. 602, 66 L. Ed. 
619, 84 L. B. A. (N. S.) 884, Ann. Cas. 1912D, 784. And 
differences of opinion concerning it have occasioned vigor- 
ous dissents by members of that court and irreconcilable 
decisicms among other courta V.S. v. Trana-Mmofuri Freight 
4 ^e$ 0 ((>iation, 166 U. S. 290, 848, 17 Sup. Ct 640, 41 L. Ed. 
106^;; Nptdkem SeeuriHea Co. v. V. S.^ 198 U. S. 864^ 24 Sup. 
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Ct 486, 48 L. Ed. 679; OontinmtcA Watt Paper Co, t. 
V eight, 212 U. S. 267, 29 Sup. Ct. 280, 58 L. Ed. 486; Cen- 
tred Shade Rotter Co. v. Cushman, 148 Maas. 853, 9 N. E. 
629 (compare Blount Mfg. Co. v. Tale <Sb Touane Mfg. Co. 
[G. C.] 166 Fed. 555) ; People v. Sheldon, 139 N. Y. 251, 84 
N. E. 785, 23 L. R. A. 221, 36 Am. St. !^p. 690 (compare 
SkrainJea t. Scharringhausen, 8 Mo. App. 522) ; N ester v. 
Continental Brewing Co., 161 Pa. 473, 29 Ail. 102, 24 L. R. 
A. 247, 41 Am. St. Rp. 894 (compare Anheuser-Busch Brew- 
ing Ass^n V. Houck, 27 S. W. 692). 

Whether an agreement restrains trade is a matter of law 
for the court to determine. Oregon Steam Navigation Co. 
V. Winsor, 20 Wall. 64, 22 L. Ed. 315; Joyce on Monopolies, 
§ 103 (collecting authorities). 

That the alleged agreement not only restrained competi- 
tion but also restrained trade seems clear. Northern Se- 
curities Co, V. U. S., 193 TJ. S. 338 et seq., 24 Sup. Ct. 436, 48 
L. Ed. 679 ; Dr. Miles Medical Co. v. Park dk Sons, 220 U. S. 
373, 31 Sup. Ct. 376, 55 L. Ed. 502; Addyston Pipe db 
Steel Co. V. U. S., 175 U. S. 211, 238, 20 Sup. Ct. 96, 44 
L. Ed. 136; More v. Bennett, 140 111., 69, 29 N. E. 888, 
15 L. R. A. 361, 33 Am. St. Rep. 216; People v. Mille Ex- 
change, 146 N. Y. 267, 39 N. E. 1062, 27 L. R. A. 437, 46 
Am. St. Rep. 609 ; The Legal Aspect of Monopoly, 20 Harv. 
Law Rev. p. 176 et seq. But that of itself, whatever may 
be the case at common law (as to which see U. S. v. Ad- 
dyston Pipe <6 Steel Co., 86 Fed. 271, 29 C. C. A. 141, 46 
L. R. A. 122; s. c., 175 U. S. 211, 288, 20 Sup. Ct. 96, 44 
L. Ed. 186; Joyce on Monopolies, § 89; and Harding v. 
Am. Glucose Co., 182 111.. 661, 66 N. E. 677, 64 L. R. A. 
788, 74 Am. St. Rep. 189, elaborate notes collecting authori- 
ties), is not sufficient to warrant a conviction under the 
Sherman Act. Under this statute there must be not only 
a restraint of trade, but an undue restraint. In the Standard 
OU case, 221 U. S. 1, 31 Sup. Ct. 602, 66 L. Ed. 619, 84 
L. B. A. (N. S.) 834, Ann. Cas. 19121), 734, it was held, 
in substance and effect, that tiie restraint prohibited by tlra 
act must be an unreasonable one. 

" The statate under this view evidenced tbe Intent not to restrain 
tbe rigbt to make and enforce contracts, wbetber resulting from 
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eomblnatfon or otherwise, irtitdi did not nndnly reiitnUn bitantnin 
or fordgn commerce^ but to protect that commerce •from btfng re- 
strained by methods, whether old or new, which would constitute an 
interference that Is an undue restraint. • • • Thus not specify- 
ing but Indubitably contemplating and requiring a standard. It foUom 
that It was intended that the standard of reason whld) had been 
aigdled at the common law and In this country in dealing with sub- 
jects of the character embraced by the statute was Intended to be the 
[474] measure used for the purpose of determining whether in a 
given case a particular act had or had not brought about the wrong 
against which the statute provided.” White, 0. J., Standard Oil case, 
221 U. S. at page 60, 31 Sup. Gt at page 515, 55 L. Bd. 61&, 84 
Ja B. A. (N. S.) 884, Ann. Gas. 1912D, 784. See, also, Harlan^ J., 
dissenting, at page 102 et seq. of 221 U. S., page 582 of 81 Sup. Gt, 
55 L. Ed. 619, 84 L. R. A. (N. S.) 834, Ann. Gas. 1912D, 784. 

In passing upon the question of unreasonable restraint, 
all the circumstances surrounding the alleged agreement or 
combination are to be taken into account, and, while the 
standard of conduct “ in its nature and theory is a question 
of law” (Holmes, J., Le Roy Fibre Co. v. CMcago, Mil- 
waukee <& St. Paul Railway Co.^ 232 U. S. 340, 34 Sup. Ct. 
415, 68 L. Ed. 631 [February 24, 1914]), where the facts 
are in dispute the question will ordinarily be one for the 
jury to decide under suitable instructions. 

The case therefore comes down to this: Whether upon the 
facts alleged in the indictment, which upon this demurrer 
must be taken to be true, a jury would be warranted in find- 
ing that there was. an unreasonable restraint of trade by the 
defendants. \ 

It is not possible to determine whether or not such a 
restraint of trade as is disclosed in this indictment is un- 
reasonable, without having definitely in mind what consti- 
tutes a reasonable restraint of trade. See Stephen’s Digest 
of Evidence (2d Am. Ed. by Chase) Introduction, pp. xvi 
and xvii. There is as yet no standard clearly established by 
statute or otherwise, applicable to a case of this character 
by whidh to determine the reasonablmiess or unreasonable- 
ness of tile restraint in question. To say tiiat an agreement 
is illegal if it is unreasonable does not, in (he absence of a 
dearly understood standard, greatly advanee the diseussieii. 
The prasence or absence of competition and the manner in 
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whidi it 4 or may be affected neoesBarily enter into the 
question. 

At common law, the reasonableness of the restraint of 
competition in cases in which such restraint was permitted 
was measured by the character and extent of the business 
sold, and by wW was fairly required for its protection. 
Oakdale Hfg. Co. ▼. Oaret^ 18 B. I. 484, 28 Atl. 978, 28 
L. B. A. 689, 49 Am. St. Bep. 784. The facts were deter* 
mined and compared, both as to the business sold and u to 
the extent of, and necessity for, the restraint.. 

** But the greater question is whether this is reasonable restraint of 
trade. And we do not see how a better test can be applied to the 
question whether reasonable or not than by considering whether the 
restraint Is such only as to afford a fair protection to the interests 
of the party in favor of whom It Is given, and not so large as to 
interfere with the Interests of the public. Whatever restraint Is 
larger than the necessary protection of the party can be of no benefit 
to either; it can only be oppressive; and, if oppressive, it Is, in the 
eye of the law, unreasonable.” Tlndal, 0. J., Homer v. Oravee, 7 
Bingham Reports, 743 ; Joyce on Monopolies, 1 109, collecting cases. 

Like principles would seem to be applicable to the case 
before us. That prices were affected by the alleged agree* 
ment seems by itself not enough to render the agreement 
unreasonable. 23 Harv. Law Bev. 541, citing many cases. 
The very object of agreements as to price and of most bnsi* 
ness combinations is to affect prices; if that alone in- [475] 
validates them, all such agreements and most combinations 
are either nugatory or unlawful. The only combination per- 
mitted would be one which was of advantage to its members 
simply by reducing the cost of the goods sold; but this seems 
a shadowy and impractical distinction; it has never, so far 
as I am aware, been adopted by any court. 

" If the object of the contract had been merely to provide In good 
faith a uniformity of prices among the parties thereto to avoid un- 
healthy finctuatlons in the market, or if the contract had contem- 
plated a Joint and mutual association between the parties for the 
common benefit In the nature of a partnership, and had simply fixed 
the prices at what they considered the business would bear. Instead 
of combination between Independent manufacturers and dealers for 
the purpose of at least destroying all competition between themselves, 
then there might have been nothing in such an arrangement which 
9B82B*— V0L6— 17 30 
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die oonfta oonld denoonee a* pernldons and foiMdlen bp taw.” 
Harr, J., Temu Bianiar€ Cotton OU Co. v. Adoue, 88 Tex. 

)9 S. W. 274, 276 (IS U B. A. 608. 28 Am. St. Bop. 680). 

The public has no right to unrestricted competition lAoong 
all the persons engaged in any given business, nor to &e 
. benefit of prices produced by such competition. Meredith v. 
Zine <6 Iron Co.y 55 N. J. Eq. 211, 22i, 37 AtL 589, per Pit- 
ney, y. C. ; Joyce, Monopolies, § 101. The manner in which 
the restriction is effected — assuming no illegal intent to have 
existed — ^is not material, whether by a combination, by the 
appointment of a joint agent, or, as in this case, by mere 
agreement. Courts have not hesitated to disregard the form 
under which a restraint was effected if an illegal purpose or 
result was shown. By parity of reasoning, if the purpose or re- 
sult are lawful, it is immaterial in what manner they are accom- 
plished. J oyce on Monopolies, § 106. Each case is to be decided 
on its own facts. Joyce on Monopolies, § 102. What restric- 
tion of competition is permissible will differ widely accord- 
ing to the business situation in which the contracting parties 
find themselves. An agreement between persons engaged in 
quasi public employments, monopolistic in character, might 
be held unreasonable on much slighter grounds than an 
agreement between persons having no public franchises and 
no natural monopoly, and against whom ordinary competi- 
tion might be expected to be effective. 

In order to make a restraint unreasonable, it must, it seems 
to me, appear eithbr (1) that the normal volume of inter- 
state trade has been interfered with by artificial agencies af- 
fecting, to a substantial degree, to the disadvantage of the 
public, the prices or supply of the product, commodity, or 
business which is the subject of the alleged restraint, and 
going beyond what is fairly required for the proper protec- 
tion of the parties accused; or (2) that by means of a com- 
bination or agreement between the parties concerned, either 
by themselves alone or in connection with others, the price 
or supply of the product, commodity,<or business, which, is 
alleged to be the subject of undue restraint, is or may be 
affected to a substantial extent to the disadvantage of pro- 
dueen or purchasers, so as thereby to operate in & material 
degree to the injury of the public, and beyond what can 
Icdrly be said to constitute a proper protection for the parties 
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to the aUeged^ combination or agreement ; or (8) rthat tiiere 
has been direct and intentional interference with the trans- 
portation of commodities between tiie States. 

{476] Considering, on the one hand, the. situation of the 
parties to the agreement, the possibilities of loss to them 
which unrestricted competition involved, and their right to 
protect themselves fairly against it, and, on the o(^er hand, 
the public needs and the advantages to the public from un- 
restricted competition, it must appear that the defendants 
have done more than was fairly justified by reasonable self- 
protection, and have thereby obtained an unfair advantage 
in the trade in question. In the absence of unlawful intent 
and actual oppression a restraint of competition would 
hardly be deemed unreasonable, unless so wide and far-reach- 
ing as substantially to alter the general conditions under 
which persons engaged in that trade in that district did 
business. A limited market and one nicely balanced as be- 
tween buyers and sellers might be greatly distributed by an 
agreement between only a few buyers or sellers, while a 
broader market might not be unfairly affected by a combina- 
tion involving many persons and large amounts of goods. 

" The application of the rale does not depend upon the number of 
those who may be implicated, or the extent of space included. In the 
combination, but upon the existence of injury to. the public. One com- 
bination, consisting” in a number “of those engaged In a given 
branch of trade, may amount to a practical monopoly, while another, 
less extensive in scope, may, as well, bring disaster In Its train.” 
Starrett, 0. J., Heater v. Continental Brewing Co., 161 Pa. 478, 29 Ati. 
102, 24 L. R. A. 247, 41 Am. St. Uep. 804. 

What has been said so far applies to cases in which there 
was no unlawful intent, i. e., no intent to do more than pro- 
tect the business of the contracting parties. 

“ Of course. If the necessary result is materially to restrain trade 
between the States, the Intent with which the thing was done Is of no 
consequence. But when there is only a probability, the intent to pro- 
duce the consequences may become important.” Lurton, J., U. 8. v. 
Reading Co. et al., aupra. 

The intent charged in the indictment is : 

“To wrong the public and to oppress and limit the ci|d>ts of milk 
producers to the States aforesaid by depriving said producers of the 
higher price for milk which would have resulted from free and open 
competition among said defendants, all as aforesaid.” 
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WiiSe I do fiot tiiink it hetiessary to docide whether this 
allej^tioh of intent adds anything to the indictment, it 
seems to me at least doubtful whether it does so. If the 
defendants had a right to agree to refrain from competi- 
tion in price, their intent to deprive the public of the advan- 
tages of competition inter se would not be an unlawful one. 
It is perhaps true that an agreement which might be valid 
if made by the defendants for their own advantage would 
be illegal if made for the purpose of oppressing the public; 
in other words, if it was a purely malicious, and not a selfish, 
affair — but the combination alleged is plainly not of that 
character. The great doubt about the case is whether any 
combination can be found to be an unreasonable restraint 
of trade in the absence of coercive methods, of monopolistic 
control over some ccnnmodity or service, and of intent to 
exclude others from the industry in question — ^matters which 
have been to some extent relied on by the Supreme Court 
in decisions under this statute. Standard OU case, 221 U. S. 
1, T6, 76, 77, 31 Sup. a. 602, 56 L. Ed. [477] 619, 34 L. B. A. 
(N. S.) 834, Ann. Cas. 1912D, 734; V. 8. v. St. LovAt Ter- 
tmnal Co., 224 U. S. 383, 395, 32 Sup. Ct. 507, 56 L. Ed. 
810; V. S. V. Winslow, 227 U. S. 202, 217, 33 Sup. Ct. 263, 
57 li. Ed. 481. It seems to me, however, that the elements 
referred to, while usually present in such cases, are not 
essential. 

Applying these views of the law to the case at bar: Here 
is a well-defined a^ extensive industry consisting on the 
one side of producing milk and selling it, and on the other 
side of buying it and shipping it to Boston and vicinity and 
Worcester. Eighty-six per cent of the buying side of this 
industry was in the hands of these defendants. For them 
to agree upon prices which they would pay, and thereby to 
eliminate practically all competition as to price among buy- 
ers, may be found to have so serious affected the conditions 
under which all persons engaged in that industry did bum- 
ness as to be an unreasonable restraint of trade. It is true 
that the milk produced might have been sold through other 
dianh^; but it is also true, as a matter of common knowl- 
edge that it takes time to divert bumness from one channel 
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into another, llie sellers ought not to be compelled either 
to find other outlets for their product, or to await the re- 
establishment of ctmipetition among buyers, being obliged 
meanwhile to sell their output at prices affected, if not estab- 
lidied, by the combination of buyers, and in the making of 
which competition had been practically eliminated. 

On the day after this agreement went into effect, what 
was the producer of milk to do with his product! His 
choice was either to take the uncompetitive price obtainable, 
or, with a perishable product, to start in to hunt up other 
markets for it. He ought not to be put into that position. 
He was not entitled to a continuance of all the competition 
that had existed the day before in the channel through 
which he was accustomed to dispose of his goods; but, as 
one of the public, he was entitled not to have all effective 
competition as to prices in that channel suddenly suppressed 
by agreement between 86 per cent of the buyers therein. The 
fact that the alleged agreement does not appear to have 
been used oppressively is not sufficient to save it. In cases 
of restraint of trade or monopoly not arising under the 
Sherman Act, the prevailing view (although there has been 
some difference of opinion on this point) is that the poten- 
tial evils of a monopoly or dominating control in any trade 
are sufficient to invalidate agreements having that purpose 
or result without proof of actual injury or evil result. 
People V. Sheldon, 139 N. Y. 251, 34 N. E. 785, 23 L. R. A. 
221, 36 Am. St. Rep. 690. The reasoning of these cases 
seems applicable to present conditions; and where the pur- 
pose or result of an agreement is to give the parties thereto 
a monopoly of any commodity, or a dominating control in 
any trade, the agreement would seem, prima facie at least, 
to be unreasonably extensive and therefore illegal. 

It may be that the trade in milk for the Boston and 
Worcester markets was so closely interwoven with the gen- 
eral business of producing and selling milk that the agree- 
ment alleged may, upon a trial of this indictment, be found 
not to have substantially and unfairly limited the rightfs 
of the producers, because they stiU had other sufficient mar- 
kets for their product which were not affected by the combi- 
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nation bMween tlnee defondants, no^ to have <»n> 

upon the parties to it any real dominatiim or con^l 
od prices, and to have been only a fair limitation as between^ 
themselves of what would otherwise have been destructive 
competition. But there are limits to the right of collective 
bargaining, and, upon the facts stated in the indictment, it 
seems tO' me that the alleged combination might be found 
to have been unreasonably extensive and an unreasonable 
restraint of trade. 

[6, 7] As to the second count of this indictment : 

This count charges, as has been said, an attempt to mo^ 
nopolize trade. In all such cases which have heretofore come 
before the courts under the Sherman Act, there was on the 
part of the defendants ownership or control of the com- 
modity. Upon such facts, there was no necessity for a sharp 
distinction between a combination in restraint of trade and 
a monopoly. No case has been found under that act in which 
a charge of attempted monopoly was based on an agreement 
among buyers only, without regard to the market in which 
they resold. As has been pointed out, there is no allegation, 
express or implied, in this indictment that these defendants 
dominated or controlled the markets in which they sold their 
milk. A monopoly,” both at common law and under this 
statute, implies, I think, the control of goods or service which 
the pnUic desires to obtain. An attempt to monopolize 
means an attempt to get control of the industry in which 
the defendant is engaged ‘^by means which prevent other 
men from engaging in fair competition with him.” Re 
Oreem (C. C.) 52 Fed. 116; Joyce on Monopolies, §§ 65-69. 
There may be, I think, an unreasonable restraint of trade 
which does not constitute a monopoly; though there can be 
no monopoly which does not constitute an unreasonable re- 
straint of trade. 

The business of these defendants was buying milk from the 
producers and selling it again to the public. The only way 
in which the combination alleged could in any way tend to 
Milarge their control of that business was by forcing down 
the price at which they bought, so that they would be able 
to Undersell their competitors in the selling market. Nb 
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facte ure alleged from which any such purpose or iteittit can 
be inferred. It is not apparent how the* alleged agreemmt 
as to buying, prices would tend in any way to enlarge the 
defendants’ cratrol of their buying market or to exclude 
competitors therefrom. Its natural effect would seem to be 
just the reverse. The indictment alleges that the agreemmt 
was made “with the intent to wrong the public and to op- 
press and limit the rights of milk producers * * * by 
depriving said producers of the higher prices for milk which 
would have resulted from free and open competition among 
said defendants.” There can be no monopoly unless there is 
something which is monopolized. These defmdants com- 
bined no tangible property, nor any control of tangible prop- 
erty. What they had was the ability and willingness to buy 
milk. It is not unlike a combination not to bid, or to bid only 
an excessive price, for public work, which has been held ille- 
gal, but which is certainly not a monopoly, ffibdg v. Smith, 
115 Mass. 592 (but compare Marshalltown Stone Co. v. Des 
Moines Brick Mfg. Co., 114 Iowa, 574, 87 N. W. 496). The 
manifest purpose of the agreement set out was to eliminate 
competition as to price in buying be [470] tween the defend- 
ants; and, upon the facts alleged, no other intent or purpose 
can be discovered. 

This count therefore seems to me not to charge a crime. 

[8] As to indictment No. 453 : 

This indictment charges conspiracy in restraint of trade. 
It does not contain the allegations of indictment No. 454 as 
to the percentage of milk sold in the country districts for 
shipment to the Boston and Worcester markets, which was 
bought by the defendants, nor any allegations from which 
it can be inferred that the defendants either controlled or 
were dominating factors in the buying market in the coun- 
try or selling markets in those cities. For aught that ap- 
pears, they may have been unimportant factors in each one. 
This indictment would have been good if no question of 
reasonableness were open. V. 8. v. Addyston Pipe Co., 
supra. But under the Sherman Act that question is op^, 
and the indieteient must, as above explained, allege facts 
warranting a finding by the jury that the restraint was un^- 
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reMOiii^|l«. The facts alleged do not justify nich a ^on- 
duaion, and no crime is therefore charged. Bverjrthing 
which this indictment sets out may be true, and still the 
combination or conspiracy may not have extended beyond 
what was reasonable, nor have unduly affected the condi- 
tions under which other persons engaged in that industry, 
either buying or selling, did business. 

In State v. Eaxtem Coal Co.^ 29 R. I. 254, 70 Atl. 1, 182 
Am. St. Rep. 817, 17 Ann. Cas. 96, the indictment diarged, 
in substance, that the five defendants did^ 

" combine, confederate, and conspire together by divers nnlawfnl and 
frandnlent devices, contrivances, and acts, tinlawfully to regulate the 
price at which coal should be sold In the said city of Providence, 
* * * which said coal was then and there an article of prime 
necessity to the public and the consumers thereof.*' 

The defendants demurred, and the court sustained the 
demurrer, holding that monopoly was the gist of the 
common-law offense, and that, as it did not appear from 
the indictment that the defendants had any power of 
control over the coal trade, they could not create a mo- 
nopoly. The case raised the question whether every agree- 
ment to regulate the price of a prime necessary of life was 
criminal at common law; and the court, in sustaining the 
demurrer, decided that this was not so. The decision im- 
plies that under some circumstances such agreements may 
lawfully be made. 

At the arguments x^n these demui^rs it was said that the 
trial of the cases before a jury would take not less than six 
weeks and might take double that time. It is deplorable 
that the Government and the defendants should be com- 
pelled to go to the trouble and expense which such a trial 
involves upon the opinion of a single judge on a doubtful 
question of law. But there is no way under the Federal 
practice by which the lower court can present such questions 
as are raised by these demurrers to the first count of indict- 
ment No. 454 to an appellate court until after verdict and 
judgment. The case shows the need of legitiation giving 
the. District Courts of the United States the right, .npw 
possessed by trial courts in many of the States, to yepoxt 
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important and [480] doubtful questions of law^^ 
appellate court for determination before trial upon the 
facts. 

The result is: 

That indictment No. 453 is adjudged insufficient in law, 
the demurrers thereto are severally sustained, and the de- 
fendants go therefrom without day. 

That indictment No. 454 is adjudged sufficient in law as to 
the first count thereof, that the demurrers to said count are 
severally overruled, and that the defendants are given leave 
to plead to said count on or before April 1, 1914. 

That indictment No. 454 is adjudged insufficient in law as 
to the second count thereof, that the demurrers to this count 
are severally sustained, and that the defendants go therefrom 
without day. 


WOGAN BROS., INC., v. AMERICAN SUGAR RE- 

FINING CO. 

(District Court, E. D. Louisiana. July 1, 1914.) 

[215 Fed. Rep., 273.] 

GouBTS (I 270) — ^United States CoxmTs — District in Which Suit is 
Brought. — Sherman Act July 2, 1890, c. 647, § 7, 26 Stat. 210 (U. S. 
Comp. St. 1901, p. 3202), i)rovidiDg that any person injured by 
reason of any violation thereof, may sue in any Circuit Court in the 
district in which the defendant resides or is found, was not repealed 
by the Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 1087 [U. S. 
Comp. St. Supp. 1911, p. 128]), which in section 289 abolishes the 
Circuit Courts, in section 24, par. 23, gives District Courts jurisdic- 
tion of all suits under any law to protect trade against restraints 
and monopolies, in section 291 provides that when, under any law 
not embraced within that act, any reference is made to, or any power 
or duty is conferred or imposed upon, the Circuit Courts, such refer- 
ence shall be deemed to refer to and confer such power and Impose 
such duty upon the District Courts, and in section 297 provides that 
all acts in so far as they are embraced within or superseded by that 
act are thereby repealed, since the only radical change made by the 
Jhdldal Cbde was the abolition of the Circuit Courts, the purpose 
in otibier reapects being to codify the existing law ; and hence Judicial 
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d«f«idaiit’s : reoidett^ does not .apifly to suits (or ylplatloiis of the 

Sherman Act* 

[Ed. Mote. — ^For other cases, see Courts, Gent Dig., | 810 r Dee. 

Dig., §270.] 

Action by Wogan Bro&, Incorporated, against the Amerir 
can Sugar Refining Company. Qn exception to the jurisdic- 
tion of the court. Exception overruled. 

F. Rivera Riahardaon and Carrey ^ Qiaintero <& Brumby ^ 
all of New Orleans, La., for complainant. 

CarroU, Henderaon ds CarroU and Denegre^ Leovy <6 
Chaffe, all of New Orleans, La. {Jamea M. Becky of New 
York City, of counsel), for defendant. 

Fosteb, District Judge. 

This is a suit for triple damages under the act of July 2, 
1890, known as the Sherman Law. The plaintiffs are eitisens 
of Louisiana, and the defendant is a corporation organized 
under the laws of New Jersey, but doing business in Louisi- 
ana and fbund within this district. 

[274] Defendant excepts to the jurisdiction of the court, 
on the ground that the action is between citizens of different 
States, and is also based on an act of Congress; and' hence, 
by virtue of section 51 of the Judicial Code, defendant can 
only be sued in the'^district of its domicile. The exception 
is, of course, good, unless the court has jurisdiction of the 
case by virtue of section 7 of the Sherman Act, which pro- 
vides that any person injured may sue therefor in any Cir- 
cuit Court of the United States in the district in which the 
defendant is found. 

The' defendant contends that Congress in enacting the Ju- 
dicial Code and abolishing the Circuit Courts by section 289, 
and vesting the District Courts with jurisdiction generally 
over suits arising under any law to protect trade and com- 
merce against restraints and monopolies, by parUgraph 23'of 
section 24, has placed all suits brought under the Sherman 

* S^UabaB c(u>yHghted, 1914, by West PubUsbing Obuuiaay. 
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Ai^ilott^ihtrMne footing with other suits, where bttblilvec^ 
ity of citizenship and a fhderal'question are grounds of jur- 
is^ction. 

Defendant also relies upon section 291 of the Judicial Code 
and the last paragraph of section 297 as evidencing the in- 
tention of Congress to repeal the provisions of the Sherman 
Law allowing the plaintiff to sue in whatever district the 
defendant might be found. 

Construing all of these sections together, I cannot agree 
with defendant’s contention. The only radical change made 
by the Judicial Code was the abolition of the Circuit Courts. 
In all other respects it was the intention of Congress to 
codify existing law for the purpose of compiling it in more 
convenient form and logical sequence. Necessarily, in giv- 
ing the District Court all the jurisdiction formerly possessed 
by the Circuit Court, new and appropriate legislation had 
to be enacted ; but there can be no pi’esumption that it was 
intended to deprive litigants under special acts of any rights 
they then possessed. 

Clearly section 297 can have no application to the Sher- 
man Act. There is no express repeal, and no part of it is 
either embraced within or superseded by, the code. And 
section 291 is entirely destructive of the defendant’s theory. 
Section 291 of the Judicial Code provides as follows: 

“ Wherever, In any law not embraced within this act, any reference 
Is made to, or any power or duty Is conferred or Imposed upon, the 
Circuit Courts, such reference shall, upon the taking effect of this 
act, be deemed and held to refer to, and to confer such power and 
Impose such duty upon, the District Courts.” 

Power is synonymous with jurisdiction. Section 291 is 
plain and unambiguous and transfers to the District Courts 
all the jurisdiction and power that the Circuit Courts had 
with regard to the enforcement of the Sherman Law. 

Entertaining these views, it is unnecessary to pass upon 
the question of estoppel raised by the plaintiffa 

The exception will be overruled. 
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GO. ET AL. 

(District OoQrt, 8. D. New York. S^tember 5, 1914.) 

[216 Fed. Rep., 956.] 

Monovoues (f 24) —State Anti-Tbust Laws — Scope.— A bill does not 
state a cause of action for an injunction to restrain the eonsolida** 
tion of two railroad companies as being in violation of the anti- 
trust laws of certain States, where it alleges no facts showing 
any restraint upon transportation exclusively In any one of such 
States.* 

[Bd. Note. — ^For other cases, see Monopolies, Cent. Dig. I 17; 
Dec. Dig. I 24.] 

Monopolies (I 24) — OoNsounATioN op Cobpobationb — ^Injunction — 
Stockholdebs’ Suit— Equity Jubisdiction. — suit by minority 
stockholders of a railroad company to restrain the majority stock- 
holders from effecting a consolidation with another company on 
the ground that it will be illegal as in violation of the Sherman 
Anti-Trust Act of July 2, 1890, c. 647, 26 Stat. 209 (U. S. Comp. 
St. 1901, p. 3200), is not one brought under the provisions of such 
act, but one invoking a remedy which existed before its passage, 
and is within the general equity Jurisdiction of a Federal court. 

[Ed. Note. — ^For other cases, see Monopolies, Cent. Dig. § 17; 
Dec. Dig. I 24.] 

Monopolies (I 24) — Consolidation of Cobpobations — Stockholdebs’ 
Suit— Enjoining Consolidation. — ^Minority stockholders of a rail- 
road company held not entitled to a preliminary injunction to 
restrain its consolidation with another company on the alleged 
ground that it would be illegal as in restraint of competition and 
in violation of the Anti-Trust Act, where, through ownership of a 
majority of the stock of one company by the other, they were and 
had been for a number of years, as completely under one manage- 
ment and control as though consolidated, and during all such time 
the United States had acquiesced therein. 

[Ed. Note.— For other cases, see Monopoli^, Cent. Dig. I 17; 
Dec. Dig. f 24.] 

Injunction ( I 136 ) — Pbelihinabt Injunction — Discbetion op 
CouBT. — ^The granting of a preliminary injunction is discretionary 
with the court, the discretion to be exercised according to the 
circumstances of each case and the comparative injury that may 
result to the Interested parties from its granting or denial. 

[Ed. Note.— For other cases, see Injunction, Cent. Dig. i 304; 
Dec. Dig. I 136.] 

* Syllabus copyrighted 1914, 1916, by West Publishing Company. 
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RAUaOAM (1 128)— StOOXHOLDEBB* SVH TO RBST&UH OOlfM^ATIOH— 

Pbeuuihabt lNJTmcTioN.>r/Ctie plan of coDBoUdatton of two rail- 
road companlea proposed by one, which ownod a majority of the 
Btodc of the other, held on its face and on the showing made not 
BO dearly unfair or inequitable to the minority stockholders of the 
latter as to Justify the granting of a preliminary injunction re- 
straining the consolidation, their objection being only to the amount 
of stock to be allotted to them in the consolidated company. 

[Ed. Note. — For other cases, see Railroads, Cent Dig. I 889; 
Dec. Dig. I 123.] 

In Equity. Suit by Annie L. De Koven and Cecil Barnes, 
as trustees, etc., against the Lake Shore & Michigan Southern 
Bailway Company and the New York Central & Hudson 
Biver Bailroad Company. On application for preliminary 
injunction. Denied. 

[956] Cadwalader, Wickersham ds Taft, of New York 
City {George W. Wickersham, of New York City, Otto 
Kirohner, of Detroit, Mich., H. M. Daugherty, of Columbus, 
Ohio, and Edwin P. Grosvenor, of New York City, of 
counsel), for plaintiffs. 

Charles C. Patdding, of New York City {Wtdter C. 
Noyes, of New York ttty, Aleasis G. AngeU, of Detroit, 
Mich., and Albert H. Harris, of New York City, of counsel) , 
for defendant Lake Shore & Michigan Southern By. Co. 

Alexander S. Lyman, of New York City {Wcdter C. 
Noyes, of New York City, Al&eis C. AngeU, of Detroit, 
Mich., and Albert H. Harris, of New York City, of counsel), 
for defendant New York Cent. & H. B. B. Co. 

OsuBB, district judge. 

This is an application by the plaintiffs for a preliminary 
injunction, restraining the defendant from completing a 
projected consolidation of the two railroad companies who 
are the defendants in the bill of complaint. The bill is 
filed by one of the minority stockholders of the defendant 
the Shore & Michigan Southern Bailway Company, 
owning 500 shares of its capital stock, on behalf of the 
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idaindife uid aH otibsc of its stookbolders, who may after 
its filing desire to unite with plaintifis therein. 

The proposed consolidation is attacked by the plaintiffs 
and its completion asked to be restrained upon three separate 
grounds: (1) Because it is alleged that the proposed con- 
solidation will be in violation of the anti-trust laws of ihe 
States of Michigan, Ohio, and Pennsylvania. (2) Because 
it is alleged that the proposed consolidation wUl be in 
violation of the act of Congress, approved July 2, 1890, 
known as the Sherman Anti-Trust Law. (8) Because it is 
alleged that the terms of the proposed consolidation are 
unfair and inequitable to the minority and dissenting stock- 
holders of the defendant the Lake Shore & Michigan South- 
ern Eailway Company. 

[1] First. While the bill alleges that the proposed con- 
solidation will violate the anti-trust laws of the States of 
Ohio, Michigan, and Pennsylvania, it avers no facts show- 
ing a restraint of anything but interstate conunerce, between 
the city of Buffalo, in the State of New York, and the city 
of Chicago, in the State of Illinois. The restraint or mo- 
nopoly of interstate transportation is provided for by the 
Sherman Anti-Trust Law, and it displaces the jurisdiction 
of the States to regulate or prohibit with regard to that 
subject matter. There is no averment of any restraint upon 
any transportation exclusively within any one of the States 
mentioned, to which the anti-trust laws of any one of those 
States might apply^ even if it be conceded that the regula- 
tion or prohibition of such restraints or monopolies would 
Still be held to be within the competency of the States, in 
view of the existing legislation of Congress upon the subject 
of restraints and monopolies in transportation. 

Second. It is alleged that the proposed consolidation will 
be in violation of the Sherman Anti-Trust Law. The lines 
to be consolidated are neither competing nor parallel lines. 
The defendant, the New York Central & Hudson Biver 
Bailroad Company, however, is the owner [957] of a con- 
trolling interest in the capital stock of the Michigan CefUtral 
Builrpad Ctunpany, which, by virtue of its controllings stock 
owiHpdup in the Canada Southern Bail way Company, forms 
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a Une ’from Buffalo to Chicago, whioh, aeparatety owned, 
would compete with tlie.line from Buffalo to Chicago, which 
will be formed by the consolidation of the two defendants. 
It «1.M> appears that the defendant, the New York Central 
& Hudson River Railroad Company, is the owner of the 
capital stock of the Western Transit Company, which owns 
a line of steamships operating between Buffalo and Chicago, 
and which would, separately owned, compete with the con- 
solidated line. The defendant, the Liake Shore & Michigan 
Southern Railway Company, also owns the New York, Chi- 
cago & St. Louis Railroad Company, which is a prac- 
tically parallel line to it from Buffalo to Chicago. It is 
by virtue of this situation that the plaintiffs contend that 
the proposed consolidation will continue and perpetuate 
the existing control of all four lines in the consolidated com- 
pany, and so operate in violation of the Sherman Law, 

The defendants’ reply to this contention that: (a) It is 
the well-settled rule in the second circuit that a suit in 
equity under the Sherman Law will only lie at the instance 
of the United States; (&) that the bill and affidavits fail 
to show any restraint or monopoly of interstate transporta- 
tion arising out of the proposed consolidation; (o) that the 
control, which is alleged to be in violation of the law, already 
existed for many years before the plan of consolidation was 
considered, and would not be intensified by the completion 
of the plan ; and {d) that the former control is changed by 
the plan of consolidation in form only, and not substantially 
in degree, and that the United States has for years ac- 
quiesced in that control, through failure of the Department 
of Justice to act, and affirmatively through the approval of 
the Interstate Commerce Commission. 

[2] (a) The plaintiffs contend that the bill is not a suit in 
equity under the Sherman Act, and that the deciraons from 
the second circuit, relied upon by the defendants, do not 
therefore apply. It seems to me that the plaintiffs’ conten- 
tion is correct. The present suit is one by a dissrating mi- 
nority stockholder to restrain the majority stockholders from 
accomplishing what is asserted to be an illegal or ultra vires 
act. It is, therefore, a well-recognized species of general 
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etjttity jtffisdidaon, and notia mere statutoi^ in- 

ferred by the Anti-Trust Law. The plaintiffs would be 
entitled to resort to this remedy if the Sherman Law had 
provided no equitable remedy for its enforcement, snd the 
&ct that it did provide one, available only to the Uniti 
States, cannot be held to deprive an individual of an equita- 
ble remedy which was open to him before and independent 
of the statute. The fact that the relief granted to the Gfov- 
emment in an equity suit, instituted by it under the Sherman 
Law, might be of the same nature as that granted an indi- 
vidual plaintiff cannot change the result. Nor can the fact 
that the illegal or ultra vires act is made so only by the 
dwtute which creates the equitable statutory remedy, do so. 
If it be an illegal or ultra vires act, however made so, a 
minority stockholder had, under the general principles of 
equity juris[968]prudence, a remedy to restrain the corpo- 
ration and the majority stockholders from accomplishing it, 
of which he is not deprived by the creation of a statutory' 
equitable remedy in favor of the Ck>vemment alone, and of 
which he is not permitted to avail. It seems clear that if 
the Sherman Law had declared combinations in restraint of 
trade illegal and ultra vires, and provided no equitable 
remedy in favor of the Government or any one else, the in- 
terest of a minority stockholder that his shares should not 
be involuntarily transferred from a lawful to an unlawful 
enterprise would -entitle him to complain of the proposed 
action of the corporation, through the majority stockholders, 
in a suit in equity. The providing of such a statutory 
remedy, which could be availed of only by the Government, 
ought not to be construed to take away by implication the 
existing remedy of the individual stockholder under general 
equity principles. A dissenting stockholder would have a 
standing in equity to enjoin a proposed consoUdation of 
competing parallel lines, in violation of a State constitu- 
tional provision prohibiting such consolidations, upon the 
ground that it was ultra vires. I can see no distinction be- 
twem the effect of such a constitutional provision and that 
of tiie Sherinan Law in this respect. 
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(&) The aTormp^ ef the bill are suffident to pot m iesae, 
ae a matter of pleading, the illegality of the proposed oon- 
aolidatiim under the Sherman Act, and the affidavits: of 
^plaintiffs 'to the bill and of Mr. Bowland are some evidence 
tending to support tiie allegations of the bill. The affidavits 
of Messrs. Smith and Kallman qualify or deny the facts ocm* 
tained in those of the plaintiffs. The issue is presented for 
decision upon an application for a preliminary injunction. 
It is clear that so important and complicated an issue can- 
not be satisfactorily determined, except upon final hearmg, 
and would be best determined in a suit in which the Gkiveih- 
ment was the complaining party, since a decision in l^is cate 
would not be binding upon the United States, but, on the 
C<mtrary, a decision in a suit instituted by the United StatOs 
would be controlling as to all parties. 

[8] (e) The defendants assert that the consolidation 
would affect the form, but not the fact of control, whidi 
would remain after consolidation just as it did before, and 
with no greater force or effect. This seems to have been tihe 
view taken by the Interstate Commerce Commission as justi- 
fying its report in favor of the consolidation. It is quite 
dear that the New York Central Company, through its stock 
ownership in the Lake Shore Company and the identity of 
managements, has since 1898 exercised as complete a (xmtrol 
over the latter as it could have done by a legal ccmSolidation. 
The proposed consolidation can, at most, only make eader 
the perpetuation of that control. It cannot add taythihg to 
the control, since it was complete already. If the contrails 
hereafter determined to be illegal, it does not follow that 
the proposed consolidation of the two defendants would be 
found obnoxious to the statute. Before ccmsolidation the 
New York Central, if the combination was found to be ille- 
gal, woidd have been compelled to part either with Its intelr- 
^ in the Michigan Central Company and in the Westdn 
Transit Company, or both, or with its interest in the Lake 
Shora Company, and the Lake Shore with its [969'] mteiest 
in tibe New York, Chicago A St. Louis Company. The same 
alternative would be presented to die oonbolidated comilaity 
after the consdidaticHi, in the event the consolidetieii shoold 
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erMitedj 'the consolidated company might well elect to part 
wito its interest in the Michigan Central and in tot steams 
toip company and retain its interest in the Lake Shore. If it 
did so, a ecmsolidation, such as is proposed between the de^ 
fendants, would be beyond criticism. Its proposal to con* 
sblidate the two defendants without including toe Michigan 
Central and the steamship company would indicate such an 
election on the part of the New York Central Company in 
advance of a requirement to exercise it. If the stock owner- 
ship of the New York, Chicago & St. Louis Company by the 
Lake Shore Company is in violation of the law, it is because 
toe two lines are parallel and competing, and this is as true 
before as after the proposed consolidation. The status would 
therefore in no way be affected by the proposed consolidation. 
Ihe illegality of the plaintiffs’ ownership of stock in that 
company would exist before and after consolidation in ex- 
adly the same degree. It is true that a future forced sepa- 
ration of toe Michigan Central Company or the steamship 
company, or both, from the consolidated company might 
tessen the value of the consolidated company’s stock, as com- 
pared with the Lake Shore Company’s stock, and so make 
necessary, to accomplish equity to the Lake Shore Company’s 
minority stockholders, a more favorable ratio than is now 
proposed to be accorded them in the consolidation. The 
necessity for suchxa separation and the probable terms of dis- 
position of the interest of the consolidated company in the 
Michigan Central Company and the steamship company, ih 
toe event thereof, are too conjectural, so far as causing in- 
jury to toe minority stockholders of the Lake Shore Com- 
pany is concerned, to justify the interposition of the court to 
stay the consolidation, at least at this stage of the proceeding, 
^e mforced separation of the Western Transit Company 
depends upon the decision of the Interstate Commerce Com- 
jinssion under the Panama Canal Act, and the probable 
suit of toe exerdse of its discretion is entirely coiijectoifal. 

‘ ^ <(id) The acquiescence of toe XTnited States in the cdnttol 
'hitofiito exercised by toe New York Central Company' in 
ftoo'^lie Shore Company, the Michigan "Central Cbmipainl^, 
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«n<l the steamahip line, and of the Lake Shore Company in 
the New York) Chicago & St. Louis Company, would prob- 
ably not prevent the Government from hereafter seeking a 
dissolution of the combination, if it be a combination in 
restraint of interstate transportation, in violation of the 
Sherman Law. United States v. Intemediondl Harvester 
Ca, (D. C.) (Eighth Circuit, decided August 12, 1914) 214 
Fed. 987. 

[4] The granting of a preliminary injunction is discre- 
tionary with the court; the discretion to be exercised accord- 
ing to the circumstances of each case and the comparative 
injury that may result to the interested parties from its 
granting or denial. In view of the long period of acquies- 
cence on the part of the United States in the identical con- 
trol exercised by the New York Central Company; in view 
of the unsatisfactory opportunity of determining the issue 
on a preliminary [960] motion, and the very great advan- 
tage of having the legality or illegality of this control deter- 
mined once for all, which can only be done at the suit of 
the United States; in view of the fact that the illegal con- 
trol, if it be illegal, existed before as well as after consolida- 
tion, and, so far as the ownership of the New York, Chicago 
& St. Louis Company is concerned, with the acquiescence of 
the plaintiffs and the other minority stockholders of the Lake 
Shore Company, and in view of the fact that the illegality 
in the combination, if any exists, can be removed without 
disturbing the consolidation of the two defendants, and upon 
terms fraught with only conjectural injury to the plaintiffs, 
it seems to me that the discretion of the court would be prop- 
erly exercised by denying the motion for an injunction pend- 
ing final hearing, leaving the plaintiffs to seek redress in the 
interim, if entitled to any on this line, through the United 
States in a suit brought by it, or upon final hearing in this 
cause. If the United Statra should take action pending final 
hearing, it would be time enough for the plaintiffs to apply 
to stay the consolidation pending the result of such action.. 
If the consolidation should be completed pending final hesr- 
ing, in absence of governmental action, and the control 
.«f .(hn $onaolidftted company be held thereafter illegal) it 
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'Wfl^ not follow tiiat the consolidati^m woullfl 
sinee the illegality could be corrected by the eepatatibh df 
the btnnpanies sttl^'ect tc such control, o^er than those con- 
solidated. 

[5] Third. The plaintiffs also attack the proposed con- 
solidation upon the further ground that the basis of '«t- 
diange of the Lake Shore shares for those of the consolidated 
company is unfair and inequitable to the minority stock- 
holders of the Lake Shore Company. The plan of consoli- 
dation can be carried out only by the New Yoric Coitral 
Company voting its shares in the Lake Shore Compmiy m 
favor of it. It must therefore afiirmatively appear that the 
plmi is fair and just to the minority stodAolders, or it can- 
not be sustained. The New York Central Company, as a 
majority stockholder in the Lake Shore Company, occupies 
to its minority stockholders a quasi fiduciary relation, vdiich 
imposes the obligation of perfect good faith in its dealings 
towards the minority. If the agreement of consolidation is 
shown to be fair and equitable to the minority, it should be 
permitted to be proceeded with, otherwise not. 

Tbs' agreement of consolidation provides that the minority 
stockholder of the Lake Shore Company shall receive five 
shares of the capital stock of the consolidated company for 
each share of Lake Shore stock owned by them; that the 
stockholders oi 'the New York Central Company ^all re- 
ceive one share qf stock in the consolidated company for 
each share of their stock in the original company ; that the 
Lake Shore stock owned by the New York Central Company 
^all be canceled; and that the consolidated company shall 
assume the debts of, and its entire property be liable for, 
the obligations of the constituent companies. The effect 
of the agreement, as it relates to the minority -stochhoiders 
of the Lake Sh<HW Company, is to give them a One-tenth 
intersst in the properties of the Lake Shore, #hith » the 
proportion of their ownership in that ]noperty at present, 
and m adl961]dition a one-tenth interest in the properties 
Of tile presmit New York Central Nailroad Oomptny. ' This 
wos^ be represMited by their stock intwest in the eonaoli- 
daiedsdkapany. Jistletyretahvtimiiemeffaaitiliitt’^ 
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in t(b»^lidc» Sli(»ie> property alter ts bef on consolidation it 
jja' dear tbiii tht agpreement of consolidation deals fakly with 
tbem, unless it be that the addition of the properties of 
the present New York Central Bailroad Company, subject 
to its obligations, will make their proportionate interest 
in the ccmsolidated property of less value than their present 
like proportionate interest in the present properties of the 
Lake Shore alone. This would seem to depend upon whether 
or not it is likely that the present properties of the New 
York Central Bailroad Company, when taten In connection 
with its present and prospective indebtedness, will prove 
of advantage to the Lake Shore or be a burden upon it. So 
long as the net earnings of the present New York Central 
properties, applicable to the payment- of dividends, amount 
to a substantial sum, it is clear that the consolidation will 
be an advantage to the Lake Shore minority stockholders, 
since their dividends upon the consolidated properties, in 
that event, will exceed those from the Lake Shore properties 
alone. It is conceivable that the New York Central proper- 
ties might fail to ’earn net sufficient to more than pay the 
fixed charges to which they are subject, or that the burden 
of its indebtedness assumed by the consolidated company 
might at some time be such as to depress the value of the 
interest of the minority stockholders of the Lake Shore in 
the joint properties below that of their interest in those of 
the Lake Shore alone. This is the plaintiffs’ contention. 

An examination of the affidavits presented upon the hear- 
ing of the motion convinces me, as far as affidavits can, that . 
th^ is no reasonable ground to apprehend that the net 
earoin gs of the present properties of the New York Central 
Bailroad Company, applicable to the payment of dividends, 
will reach the vanishing point, so far as it is possible to fore- 
sea at the present time, or that these properties are at all 
litoly to become a burden and a disadvantage to the con- 
solidi^ed ccnnpany. It is true that the proportion of net 
operating income necessary to take care of interest and 
rentate, is. mudi higher for the New York Central than for 
the Lake l^ore, and that this fact is to be reckoned with 
as one tlie>&o!tors in fixing a fair i»oportionate value 
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beiiroai th«ni« It' is, howevsr, not the sole fsctor, sad it 
seems to me undue emphasis is given to it by the method 
used by. Mrl Thompson in his affidavit in support of plain- 
tiffs’ motion. That some weight has been given to it, upon 
the basis of the proposed consolidation, is evident from the 
fact that, based upon the proportionate contribution of each 
road to the dividend fund according to the average net earn- 
ings of each for the last five years, the ratio of value would 
be less than 8| to 1, instead of 6 to 1, as in the proposed 
consolidatioif. It is possible that, upon a fuller presentation 
upon final hearing, a different conclusion may be reached. 
It is difficult to reach a satisfactory conclusion upon the 
affidavits of experts and in the absence of cross-examination. 
If the attitude of the plaintiffs was that of resisting consolir 
dation upon any terms, irreparable injury might result from 
[968] the denial of the preliminary injunction. Their ob- 
jecti<m is not to the fact of consolidation, but to the propor- 
tion of values on which the exchange of stock is to be had 
according to the proposed agreement. A ratio of to 1 
would, it appears, not be unsatisfactory to them. Upon 
final hearing, if plaintiffs sustain their contention that their 
minority stock should receive a larger proportionate interest 
in the consolidated company, it will not be too late to cor- 
rect the mistake, and this can be done without necessarily 
setting aside the consolidation, if it has then been com- 
pleted. A court of equity could decree the setting aside of 
the consolidation 'Conditionally upon the plaintiffs not being 
accorded the increased tiiare in the consolidated company 
or its equivalent in money, which the court may find the 
plaintiffs entitled to, in addition to what they receive under 
the agreement of consolidation. In that way the interest of 
the plaintiffs would receive the proper protection, tbe plan 
of consolidation would not be unduly delayed pending the 
final hearing, and any injustice ascertained upon final hear- 
ing to have been done the plaintiffs or other dissenting 
minority stockholders could then be rectified without neces- 
sarily upsetting the consolidation. The pendency of tlm 
litigation would charge those dealing in the securities affected 
by oensolidation with notice of the rights of tiie j^ain- 
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tift an<i; other minoiity t^odcholders uid preserve tbe plain- 
tiffs’ rights unimpaired as to such persons. 

In view of the fact that the complaint of the plaintiffs 
relates to the amount of stock in the consolidated company 
to be allotted to them by the proposed agreement and is 
hot directed against a consolidation upon any terms, and in 
view of the fact that the consolidation may be allowed to 
proceed, pending final hearing, and no irreparable injury 
result to the plaintiffs, whose additional interest in the con- 
solidated company, if any there be, can be provided for in 
the final decree, or by setting aside the consolidation, in the 
event it is not provided for, and in view of the probable 
injury to defendants by delaying the accomplishment of the 
consolidation until final hearing, an injury not admitting 
of computation upon a basis that would justify compensa- 
tion in the way of damages, it seems to me that the motion 
for a preliminary injunction should be denied upon this 
ground also, and the rule to show cause discharged, at the 
costs of tiie plaintiffs. 


UNITED STATES v. KEYSTONE WATCH CASE 
CO. ET AL.« 

(District Court, E. D. Pennsylvania. January 2, 1815.) 

[218 Fed. Rep., 602.] 

MonopouKs (I 12) — ^Anti-Tbust Act— “ Restbaint or Tkai«” Pbo- 
HiBnxD. — ^Xo fall within the prohibition of Sherman Anti-Trust 
Act July 2, 1890, c. 647, It 1, 2, 26 Stat. 209 (Comp. St. 1818. 
fi 8820, 8821), It Is necessary that the “ restraint of trade,” which 
It Is the purpose of both sections to prevent, should be direct, and 
not merely Incidental, and should also be undue or unreasonable. 
If It be both direct and undue, no disguise will save It ; but the 
courts will search for the substance and the aftual effect of the 
transactlim, and will grant the needful relief.* 


•The case Is pending In the Supreme Court on the appeals of both 
parties. 

.. *8yUahiui copyrighted, 1916, by West Publishing Company. 
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■Dec. Dig. I 12. 

Fpc.:Otll|er•d«fipltl 9 l^^ Bee Wonls and. PJbraseil, Flnrt and^Seopnd 
teirles, Restraint of Trade.] 

[KM] Monopolibs (I 14— Anti-Tbubt Aci^AcmoN Ck>B6TXTt;i^ 

** Rbbtbaint of Tbadr.** — ^T he mere fact that a manufacturing^ corpo- 
ration has largely increased its business, either by enlarging its 
plants or purchasing the plants and business of other concerns, if 
tliey are acquired openly and by proper methods, does not effect 
an undue ** restraint of trade,*’ within the meaning of Sherman 
Anti-Trust Act, §i 1, 2, where the volume of production is not 
lessened, but increased, prices are not inflated, and the power given 
by the volume of business is not improperly used to injure either 
competitors or the public. 

[Bd. Note. — ^For other cases, see Monopolies, Cent. Dig. I 11; 
Dec. Dig. I 14.1 

MoNOiPOUBS (f 17) — ^Anti-Tbust Act— Acts Gonstitutino Rbstbaint 
OF TEana.— Defendant, the Keystone Watch Case Company, acquired 
the plants, business, and good will of several manufacturers of 
Ailed watch cases and also of two or three manufacturers of watch 
movements. All of the plants so purchased were continued in opera- 
tion and their production increased. After it had acquired and 
was operating such plants, its board of directors adopted and it 
issued to a large number of the prominent jobbers and wholesale 
dealers in the United States, a circular in which it stated its 
Intention to thereafter sell its products only to those dealers who 
voluntarily conformed to its wishes, which were (1) that certain 
of its cases and watches, which were not patented, should be 
resold only at such prices as it should flx, and (2) that dealers 
to whom it sold the same should not deal in any cases except those 
made by it. It thqn proceeded to strictly enforce such policy, to 
which some of the jobbers conformed, while those who refused 
were cut off from purchasing the Keystone products, which con- 
stituted perhaps 50 per cent of those in the market. that 

while, up to that time, there was nothing unlawful in its acts, the 
adoption and enforcement of such policy operated as a direct and 
unlawful restraint upon interstate trade, in violation of Sherman 
Anti-Trust Act, if 1, 2. 

[Bd. NotOB^For other cases, see Monopolies, Cent. Dig. I 18; 
Dec. Dig. I 17.] 

MfNQPOLIBe (f dL7)*^ANTX-TBUS7 ACT— UKLEWFITL RRSTBAINT OF 
Trade.— Defendant made a watch. movement known ag the “How- 
ard,** which was a high-grade watch, material parts of which 
weve eovmd by valid patents. Defendant made direct ag^reements 
with tile jobbers to whom it sold the watch, fixing the price at 
whiditthif might sell to retaUerSr and also by a mere iiotieo on 
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fix the price at which they should sell. JETcId^ tlmt the* agreement 
with tlm^ Johliera was within its rights under the patent law, but 
that when., it sold to, the Jobber it had fully exercised its riitht, 
and' its notice to subseqiuent purchasers was an unlawful restraint 
Of trade. 

[Bd. Note.— For other cases, see Monopolies, Cent Dig. I 18; 
Deci Di& I 17.] 

Monopouxs (I 12)— Unlawful Restbaint or Tbadb— STANnABS foe 
Dxtebicxniso.— Whether a combination or course of action is un- 
lawful, as likely to effect an unreasonable restraint of trade, where 
those engaged in it have made no declaration of its purpose, must 
be determined in the light of past experience and observation ; but 
if, at the time the question is submitted for decision, it has already 
been in effect for a sufficient length of time, the question may 
better be determined by the effect it has actually produced. 

[Bd. Note. — For other cases, see Monopolies, Cent. Dig. I 10; 
Dec. Dig. I 12.] 

[6041 Monopolies (§ 12) — Unlawful Restraint of Trade — Stand- 
ard FOB Determining.— While a large increase in the business of a 
manufacturer necessarily results in a restraint of the trade of com- 
petitorsi the business is not for that reason, nor because of its size 
alone, to be condemned as unlawful; but it is unlawful, as an un- 
reasonable restraint, if the growth has been accomplished by fraudu- 
lent, unfair, or oppressive methods against competitors, by arbi- 
trarily fixing or maintaining prices, by limiting production or other- 
wise, by deteriorating the quality of the article produced for the 
same price, or by arbitrarily reducing the wages of workmen or the 
price of raw material. 

[Ed. Note.— For other cases, see Monopolies, Gent. Dig. § 10; Dec. 
Dig. I 12.] 

Monopolies (I 12) — ^Anti-Trust Act— Restraint of “Trade.”— The 
prohibition against restraint of “ trade,” embodied in Sherman Anti- 
Trust Act, II 1, 2, is directed to the business of buying or selling 
for gain, whenever the transaction forms a part of commerce among 
the States or with foreign countries. 

[Bd. Note.— For other cases, see Monopolies, Cent. Dig. I 10; 
Dec. Dig. I 12. 

For other definitions, see Words and Phrases, First and Second 
Series, Trade.] 

Monopolies (I 12)— Anti-Trust Act— Restraint of Trade— “Re- 
strained.”— Trade may be “restrained,” within the meaning of 
Sherman Anti-Trust Act, II 1, 2, by being hindered, obstructed, or 
destroyed. 

[1!^. Note.— Bor other casmi, see Monopolies, Gent Dig. I 10; 
Dec. big. 1 12. 



QpinloBfipK'iCto Oonrt 

Voe oiber deUnlttoait Me Words’ end Phrases^ First siid- Beeoiid 
Series Beetralnt of Itede.] 

Monomkuis (1 12)— Dsronnon— Ahti-Tbubt AoT.-~^CIie titasl mean- 
' lifg of " nuHHHiioly *’ is the acquisition (d something for one’s Mf, 
and rihile the word is used most appropriately when the whole of a 
given trade is acquired, the terms of Sherman Anti-Trust Act, I 2, 
make it applicable to monopolisation of a part of trade. 

[Ed. Note. — ^For other cases, see Monopolies, Gent Dig. 1 10; Dec. 
Dig. 1 12. 

For other definitions, see Words and Phrases, First and Second 
Series, Monopoly.] 

In Equity. Suit by the United States against the Key- 
stone Wat^ Case Company and others. Decree for the 
United States. 

Thomas Watt Gregory, Atty. Gen., and Th/urlow M. Gor- 
don and Wm. T. Ghantland, Sp. Asst. Attys. Gen., all of 
Washington, D. C., for the United States. 

Peter B. Olney, George Carlton Comstock, and Harold T, 
Edwards, all of New York City, and Hyneman db Bcertlett 
and John G. Johnson, all of Philadelphia, Fa., for defend- 
ants. 

Before Buffington, Hunt, and McPherson, Circuit 
Judges- 

J. B. McPherson, Circuit Judge. 

In December, 1911, the United States filed a petition, or 
bill in equity, against the Keystone Watch Case Company of 
Pennsylvania and seven individuals, officers and [606] di- 
rectors of the company, charging them with violating the 
Anti-Trust Act of 1890. The generic charge is that the de- 
fendants — 

*** * * have heretofore made — and the business of said corpora- 
tion defendant is conducted under and in pursuance of — certain con- 
tracts, combinations, and conspiracies, in restraint of the trade and 
commerce among the States and with foreign countries in filled watch 
Cfwes and in a watch known as the Howard watch, jand are attempt- 
ing to monopolize the said trade and commerce in filled wat^ cases 
and said watch, and have monopolized a part thereot** 
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The wBteb induistry In the United States Is divided into two parts, 
tOi wit, thd wateh case Industry and the watch movement industry. 
Of all watch cases manufactured and sold, more than 90 per cent 
are filled watch cases ; that is, cases made of a base metal surfaced 
with gold of a varying quantity and degree of purity, the number of 
solid gold and silver cases being compare tiv^y so small as to consti- 
tute a neglic^ble quantity in the market. Hereinafter, when watch 
case Industry or trade is mentioned, it is the filled watch case indus- 
try or trade to which reference is had. 

** Originally there were engaged in the manufacture of filled watch 
cases in the United States, and in the interstate and foreign trade and 
commerce therein, a number of separate and independent firms and 
corporations, no one of which possessed such a per cent of the indus- 
try and trade as to enable it to exercise a dominating influence over 
the same, and each of whom was engaged in competition with all the 
others. This condition of the Industry and trade continued until about 
the year 1899.” 

Taking up the situation at this point, the Government 
makes certain specific averments, of which one group relates 
to the period from 1899 to 1903 ; another, to the period from 
1903 to 1910; and a third, to the period from 1910 to the time 
of filing the bill. In our view of the case, a division into 2 
periods will be sufficient — the first, before 1903 ; and the sec- 
ond, from the beginning of that year onward. But, before 
turning to the facts, we may state briefly the rules that have 
been laid down by the Supreme Court to govern controver- 
sies under the act of 1890. 

The first and second sections of the act are as follows: 

” 1. Every contract, combination in the form of trust or otherwise, 
or conspiracy, in restraint of trade or commerce among the several 
States or with foreign nations, is hereby declared to be illegal. Every 
person who shall make any such contract, or engage in any such com- 
bination or conspiracy, shall be deemed guilty of a misdemeanor, and 
oh conviction thereof shall be punished by fine not exceeding five 
thousand dollars, or by imprisonment not exceeding one year, or by 
both said punishments, in the discretion of the court. 

** 2. Every person who shall monopolize, or attempt to monopolize, 
or combine or conspire with any other person or persons to monopo- 
lize, any part of the trade or commerce among the several States or 
with foreign nations, shall be deemed guilty of a misdemeanor, and on 
conviction thereof shall be punished by fine not exceeding five thousand 
dollars, or by imprisonment not exceeding one year, or by both said 
puhtthments, in the discretion of the court” 
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The scope of these sectioiwi«» been^i^^ 

Suprejm Ciourt mih^ SUmdard Oil.ciusyflS^V^ Sk l,31fSitp, 
Cti 5Q2i 66 h. Ed. 618, 34 L. B. A. (N. &) 884, Aim. Gaft 
18i8l>, 784. It will be sufficient to quote fdlloifi^g^ pas^ 
si^ f^m the opinioh : 

[806] "As to the Orst section, the, words to be int(erpreted.arev 

" ^Every contract, combination in the form of trust or otherwise, or 
conspiracy, in restraint of trade or commerce, * * * is hereby de- 
clared to be illegal.* 

••As there is no room for dispute that the statute was intended, to 
formulate a rule for the regulation of interstate and foreign, com- 
merce, the question Is: What was the rule which it adopted?. 

"In view of the common law and the law in this country as to 
restraint of trade, which we have reviewed, and the illumthatihg. 
effect which that history must have under the rule to which we have 
referred, we think it results : 

"(a) That the context manifests that the statute was drawn in 
the light of the existing practical conception of the law of restraint 
of trader .because it groups as within that class, not only contracts 
which were in restraint of trade in the subjective sense, but aU cqidt 
tracts or acts which theoretically were attempts to monopoUae,/ yet 
which in practice had come to be considered as in restraint of trade 
in a broad sense. 

" (b) That, in view of the many new forms of contracts and com- 
binations which were being evolved from existing economic conditions^ 
it was deemed essential by an all^mbracing enumeration to make 
sure that no form of contract or combination, by which an undue^ 
restraint of interstate or foreign commerce was brought about, could 
save such restraint from condemnation. The statute under this view 
evidenced the Intent, not to restrain the right to make and enforce 
contracts, whether reiitilting from oombinatton or otherwise, which 
did not unduly restrain interstate or foreign commerce, but to, protect 
that commerce from being restrained by methods, whether old. or 
new, which would constitute an interference that is an undue re^ 
straint. 

" (o) And as the contracts or acts embraced in the provision were 
not expressly defined, since the enumeration addressed itself simply 
to classes of acts~those classes being broad enough to embrace.evary 
conceivable contract or combination which could be made cone^Illg 
trade or commerce or the subjects of such commerce— and tblim caused 
any act done by any of the enumerated methods any where iathewimlC 
fidld of human activity to be illegal if in restraint of trade, , it Inevit- 
ably follows that the provision necessarily called for the egerciae of 
Jttdipnent which required that some standard should 1^ rw^rted -tp 
f pi; file, of determining whether the pnihibitions. oontgilned; 

or had not in m^ g|v6n cage been . vio}ated^ 
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mt flie ^cominon Iftir anid in this country in dealing 
MBb aMjeeta embraced* by the statute, was intended 

to^be tlm measure used for the purpose of determining whether in a 
given case a particular act had or ha<l not brought about the wrong 
•agatnst which the statute proviclted. 

^Jhnd a consideration of the text of the second section serres to 
Mtablish that it was intended to supplement the first, and to make 
sws that >by no possible guise could the public policy embodied in the 
'Ihfst^ section be frustrated or evaded. The prohibitions of the second 
snhraee « every person who shall monopolize, or attempt 

to monopolize, or combine or conspire with any other person or per- 
sons to monopolize, part of the trade or commerce among the 
MverallStates or with foreign- nations. * « 

By reference to the terms of section 8 it is certain that the word 
* persons’ clearly implies a corporation as well as an individual. 

’’ The commerce referred to by the words ’ any part,’ construed in 
the light of the manifest purpose of the statute, has both a geographi- 
cal and « distributive significance; that is, it includes any portion of 
the United States, and any one of the classes of things forming a 
past of interstate or foreign ^commerce. 

” Undoubtedly, the words ’ to monopolize ’ and ’monopolize ’ as used 
in the section reach every act bringing about the prohibited results. 
The ambiguity, if any, is involved In determining what is intended 
by ’ monopolize.’ But this ambiguity Is readily dispelled in the light 
Of the previous history of the law of restraint of trade to wMCh ^ 
hirre referred, and the indication which [507] it gives of the prac- 
tical evohition by which monopoly and the acts which .produce the 
same result as monopoly— that is, an undue restraint, of the course of 
trade— all came to be spoken of as, and to be indeed synonymous 
with, restraint of trade. In other words, having by the first section 
forbidden all means of monopoliziDg trade— that is, unduly restraining 
it by means of every contract, combination, etcw-^the second section 
seeks, if possible, to make the prohibitions of the act all the more 
complete and perfect by embracing all attempts to reach the end 
prohibited by the first section ; that is, restraints of trade, by any 
attempt to monopolize, or monopolization thereof, even althohgb the 
acts by 'Which ‘Such results are attempted to be brought about, or 
age brought about, be not embraced within the general enumeration 
of the.ikstiSe<stioii. Jimd, of course, when the second section, is tbns 
harmonized with and made, as it was intimded to be, the compleip^nt 
of ^e^ firaji, it becomes obvious that the criterion to be resorted to 
ini any given case for the purpose of ascertaining whedier viola- 
tfeiiB of th# secthm have been committed is the rule of teaMii, guided 
bgrlin MkMdilalwd law and by tiecplaiii duty te unfbm the probtei- 



QiNbIob O owt 

01^01^ (uuctad to wawenw , AjmI it to wortiiy;Of < ) iww g » «tt <»u;M 
wfi turn unrerlousto rwurlnd conconiog the oraunoo tow«. ISiat 
a^tlipa^ the statute by the comprehenslyeness et the pnumersttons 
embodied In both the first and second sections nutaes it certain that 
its purpose was to prevent undue restraints of every kind or natnre, 
nevertbetess by the omission of any direct prohibition against men 
nopoly in the concrete it indlrates a consciousness that the freedom 
of tae individual right to cootract, when not unduly or improperly 
exercised, was the most efficient means for the prevention of mo- 
nopoly, since the operation of the centrifugal and centripetal forces 
resulting ftom the right to freely contract was the means by vrhlOh 
monopoly would be inevitably prevented, if no extraneous or sov- 
ereign power Imposed it, and no right to make unlawful contracts 
having a monopolistic tendency were permitted. In other words, 
that freedom to contract was the essence of fireedom from, undue 
restraint (m the right to contract” 

[1] To fall within the prohibitions of the statute it is 
necessary that the unlawful restraint of trade — ^and this is 
Qot always the same thing as the mere restraint of competi- 
tion — should be direct, and not merely incidental, and should 
also be undue or unreasonable. If it be both direct and 
undue, no disguise will save it; courts will search for the 
substance and the actual effect of the transaction, and, if 
trade be unlawfully restrained thereby, will grant the need-- 
ful relief. There are many methods by which trade may 
be unduly restrained, and among these are contracts or com- 
binations to fix and maintain prices, or to boycott the goods 
of a manufacturer or other dealer. We confine our atten- 
tion to these two violations of the act, because the present 
controversy turns essentially upon the facts relating to these 
subjects. And we need not discuss the law further, since 
there is no dispute concerning the accuracy of the foregoing 
statemento, but may turn at once to the relevant facts. 

As might be expected in a record sq voluminous, the. evi- 
dence, whether oral or in writing, is not always either rrie- 
vant or competent; but we shall not discuss it in detail, con- 
tenting ourselves with finding such of the ultimate facts as 
seem to be necessary. They are as follows: 

The. present Keystone Company is the second of, 
namSt both of them being Pennsylvania coiporatiQiito I 
fi^ .aragJorganized in 1886, and was the successor ol several 
Fh^aiidl^ua manufacturers, beg^umini; With ^^anM 
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(he mveiitoF of tiieifi^led or rolled-plaie oee) and ctaoiprirang 
also John Stikker^ Hagstoz & Thorpe, and C. [608] N. 
Thorpe; A Ca These firms and their corporate successor 
n^niifactured superior cases and acquired an excellent repu- 
tation in the trade. Owing to the death of certain persons 
that had been interested in the business, and to the conse- 
quent* need of providing for the demands of their estates, 
some new financial arrangements seemed to be desirable. 
At the same time an association known as the T. Zurbrugg 
Company was manufacturing an inferior grade of watch 
cases at Riverside, N. J., and some of the persons interested 
in that association had certain financial connections with 
the two estates just referred to. (A year or two before, the 
Zurbru gg Company had bought a small business, owned by 
J. Muhr A Bro., of Philadelphia, and had combined it with 
their own.) It was believed by the old Keystone Company 
and by the Zurbrugg Company that a union of the two 
enterprises would be mutually advantageous, so that both 
grades of cases might be made under one management. 
Accordingly, a new company — ^the present defendant — ^was 
incorporated, and this company bought outright the title to 
the plant, business, and good will of the old corporation 
and of the Zurbrugg Company. The persons interested in 
these two enterprises received either cash or stock in the 
new company at their option. This transaction took place 
in July, 1899. 

In the following August the Philadelphia Watch Case 
Company was organized for the purpose of selling the prod- 
uct of the Riverside plant All of its capital stock was 
owned by the Keystone Company. As already stated, this 
product was inferior in grade, and a separate sale thereof 
seemed advisable, in order to avoid confusing the cases made 
in the two plants respectively. 

Early in 1900 the capital stock of the New York Standard 
Watch Company, a New Jersey corporation with a plant at 
Jein^ City, was in the market. This company did npt 
manufacture cases, its only product being inexpennve move- - 
nmts. The JS^eystone Company purchased for cash the 
cii||>ita| stock of the Standard Compuf^,: the object being 
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■KeyiieBe Company hsd found wnne diffiOolljr in^ti^Bn^ito 
dteaper watdi oases, iMcause of the lack of dhtep tedVo* 
mexts to go with them, the moroments manufaethiMd -by 
prineipal moTonent eompanies being rdatively too 
pemdre. The separate corporate organization of the ^ttihd- 
ard Company was oontmued, and the size and the product 
of the plant were increased. 

Early in January, 1901, the Philadelphia Arm of Bates 
Bacan,‘a small manufacturer of cases, sold'all its property to 
the Keystone Cmnpany, the machkiery at cost and the An- 
i8hed.:product at selling prices. 

In the same month, a smalTmovement business at Wal- 
tham, Mass., owned by the United States Watch Qunpany, 
offered to sell out to the Keystone Company, aid in June, 
or the^bouts, the sale was made. The object of the pur- 
chaser was to manufacture medium-priced movements at 
Waltham, and for this purpose additional capital was fur- 
Buhed, a:^ the plant and facilities were enlarged. A New 
Jersey corporation by the same name — ^United States Watch 
Company-^with an authorized capital of $1,000,000 was br- 
•ganmed, and operated the Walt[509]ham plant for about 
two years, manufacturing medium-priced movemmts only. 
The.bussness, however, was not successful. 

In January, 1908, the watch movement business of the 
E. Howard Clocks Company was offered for sale by a re- 
ceiver. This company had formerly manufactured an excel- 
lent and favorably known movement, but for several years 
the busmess had been discontinued. Seeing an opportunity 
to use the reputation of the Howard movement to aid’the 
United States Watch Company’s business at Waltham, the 
Keystone Company bought the good will, mSchitteiy ahd 
trade-marks of the Clock Company, so far as they related to 
Watches and watch movements, and moved everythhtg .to 
Waltham. The United States Watch 'Company was th<^- 
i^n abandoned, and a new compii^ Was organIzSd tOidyr 
the laws of New Jersey, called the E. Howard Wa^’ Ubht- 
niiy^Mdl cf itsntoi^ Itoing owned ihe 
jpahy iinil the Howard (^mpaify tosh oyor the 
States Company^ plant, and has sinoe been manufaetnrinf 
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fine end ex{iaudve movements at Waltbun. The wi^eb 
movements formerly manufactured by the E. Howard Clock 
Company had in no way competed with the product of the 
Keystone Company, whose movements were neither high- 
grade nor expensive. 

In December, 1902, the common stock (4,000 Glares) of 
the, Crescent Watch Case Company of Newark, N. J., was 
offered to the Keystone Company, and was purchased in 
the following February, being paid for partly in cash and 
equivalent obligations, and partly (one-fourth) in the c<Hn- 
mon stock of the Keystone Company. (Later, in 1906, the 
preferred stock of the Crescent was also bought by the Key- 
stone Company for cash.) The reasons for the purchase 
were these: The Crescent cases and the movements of tixe 
well-known Waltham Watch Company (not the United 
States Company referred to above) had both been handled 
by one firm, who acted as the exclusive selling agent for 
each, so that the sale of Keystone cases to be used with the 
movements of the Waltham Watch Company was interfered 
with, and the sale of Crescent cases to be used with other 
than Waltham movements was also interfered with. The 
union of the two companies seemed likely to eliminate both 
these hindrances. Moreover, their respective sales were in 
different markets, where they competed, not so much with 
each other as with other manufacturers, of whom there were 
several actively engaged in business and apparently prosper- 
ing. The union was voluntary on the part of both com- 
panies; the Keystone Company exercised no pressure or co- 
ercion upon the Crescent, and the trade of neither was re- 
stricted or diminished. Moreover, prices to the public were 
not raised as a result of the union, except perhaps to a 
small extent. 

From time to time the issued capital stock of the Keystone 
Company had been increased, reaching $6,000,000 in the 
end — all of it having been issued for cash — and in 1910 all 
the assets of the Philadelphia, the Standard, the Howard, 
and the Crescent Ccunpanies were formally transferred to 
the Keystone Company, and the four companies &rst named 
abandoned their separate organizations (which had [510] 

808BS*--V(IL»-17 82 
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tbcKhatof ore- been maintained)- end ceased to exist, eitimr ao- 
tQaliy (^ in effect. ^ t 

In 1908 the Keystone Company became inteoested in'the' 
watcbcase business in Canada under the following ciroum- 
stances: 

For several years the American Watch Case Company Of 
Toronto, Limited, had been manufacturing in the Dominion, 
but its plant was not satisfactory, and for this or some other 
reason its business was for sale. This fact became known 
to the Keystone Company and to the Elgin and the Wal- 
tham movement companies. No one of these three had been 
able to do much in the Canadian market, owing in part to 
the tariff of that country, and in part to other reasons not 
important to enumerate. These three companies deter- 
mined, therefore, to use the Toronto company in order to 
enter the Canadian market with Keystone cases, and also 
with Elgin and with Waltham movements, and to that 
end bought the capital stock of the Toronto company — ^the 
Keystone acquiring 851 shares out of 2,000, and the rest 
being held largely in the interest of the Elgin and the Wal- 
tham companies. The American Watch Case Company has 
since that time improved its methods of manufacture and 
has increased its business. Later a selling agent for Can- 
ada was organized, in which the Keystone Company owns 
the capital stock. If this transaction has any relevancy, 
we need (mly add that it did not restrain, but rather bene- 
fited, the foreign t^ade with Canada in cases and in move- 
ments. 

[2] Up to this time we discover nothing unlawful in the 
operations of the Keystone Company. No doubt it had been 
growing, and it had grown in part by acquiring or con- 
trolling several other plants; but it had not acquired them 
by improper methods, and it had not used its kcquisitidns 
improperly. There was no concealment about its gro^h, 
and tlie trade was well informed about its operations. Its 
plants were enlarged or improved, the volume of production 
waa ip^Msed, prices were not infiated, competitors were 
fiotttjp^fuUy attacked, and we find nothing in the evidsnee 
iIiiii|'|rQiuld justify us in condemning the foregoing steps in 
tbe company’s activity. A merchant may ^^i^out offense 



Oplnioo of the Ooprt . 

add one. department to another as his business prospers or 
his ambition expands, for the size and the Varied charactet 
of his enteiprise do not in themselves violate the Anti- 
Trust Act. Size does not of itself restrain trade or injure 
the public; on the contrary, it may increase trade and may 
benefit the consumer; but, if the power given by the volume 
of a particular business is improperly used to injure either 
a competitor or the public, or if such power evidently tends 
toward the injury of either, the mischief either done or 
thrratened is condemned by the statute. 

£8] In this connection, it may be observed that, as power 
increases, the temptation to abuse it is likely also to increase, 
so that the acts of an influential factor in a particular trade 
may well be scrutinized with more suspicion than the acts 
of a weak and inconspicuous contributor. And we have 
now reached a point in these transactions when we think 
the evidence establishes that the defendant company did 
use its power unlawfully. Beginning in 1904, or there- 
abouts, it made several attempts — perhaps not very numer- 
ous, but numerous enough — 1611] that showed a definite 
purpose to restrain trade by attempting to fix and maintain 
prices, and by using a species of boycott or blacklisting in 
order to lessen the trade of its rivals. We shall not stop 
to detail the attempts of this character that were made 
during the period from 1904 to 1910, because the policy and 
system to which we refer were manifested with unmistakable 
distinctness in the latter year, and were carried on with 
vigor and persistence. It will be sufficient, therefore, to 
state what was attempted, and what was actually done, 
from January, 1910, forward. 

On the 16th of that month the following circular was 
formally adopted by the Keystone Company’s board of direc- 
tors, and wan sent to 131 of the largest and most prominent 
jobbers or wholemlers in the United States: 

** Thb Ketstork Watch Oasi Gohpart, 

‘'Nirxteerth ard Bbowr Sis., 

" PMIaMphia, January ISth, 1910. 

" Dear sir : We indose herewith our new price list which We are 
mailing to the retail trade today. These prices are subject to the usual 
catalogue discount and the case discount only. 
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Wo tiso l&doso memtoranida of iho prices at wbicH OMKioatr^ 
PUmet^ OrowD, and Bilvoroid cases and Excelsior watches will be 
billed in future to our Jobbers. These prices are n6t» subject to the 
ca|E^^ discount only, 

** These prices are confidential. 

** For the best Interests of our business we have determined to sdQ 
our goods exclusively to Jobbers whom we find voluntarily conforming 
to our wishes as to the disposition by them of such goods. 

" We shall make all specific sales, except of Howard watches, with- 
out any restrictions whatever. 

** Whether or not our wishes as hereinafter stated be compiled with, 
we shall from time to time exercise our right to select the Jobbers to 
whom we shall sell our goods, and we shall. Irrespective of any past 
dealings, refuse to sell to those jobbers who, in our opinion, handle our 
goods in a manner detrimental to our interests, or whose dealings with 
us are in any other respect unsatisfactory. 

" Our present wishes are as follows : 

First. Our goods bearing the following trade-marks, to wit, Boss, 
Crescent, Planet, Crown, Silveroid, and Excelsior, will be sold by us 
to our Jobbers at fixed prices, subject to a cash discount, and we de- 
sire that sales of these goods by Jobbers, whether to retailers or to 
Jobbers, shall be without deviation at the prices fixed by us for sales 
to retailers, subject only to the cash discount. 

Second. Howard watches are sold only under the terms of the 
license covering their sales. 

Third. On all our other goods we place no restrictions as to the 
prices at which they are to be sold by Jobbers. 

Fourth. And, further, we desire that the Jobbers to whom we sell 
our goods bearing the following trade-marks, to wit, Howard, Boss, 
Crescent, Planet, Crown, Silveroid, and Excelsior, shall not deal in 
any watch cases other than those manufactured by us. 

** Fifth. All advertisements of our goods will be subject to our ap- 
proval. 

" Very truly, yours, 

“The Keystone Watch Case Company.” 

Officers or agmits of the company followed up this cir- 
cular by visits to the selected jobbers — although perhaps 
not to all of them — and assured them that the Ibtter meant 
exactly what it said, and that the policy outlined therein 
would be rigorously carried out. And it was insisted upon 
and was carried out. Some of the jobbers assented to the 
company’s wishes, and with more or less reluctance gave up 
buy[512]ing from other manufacturers, while the jqbbers 
thut relsised to assent were cut off from the*Eeyston6 
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oKattnella.. 

We do not think it necessary to spend time over tbe fore- 
going circular. We regard it, not. as a request, but as a 
threat; and not as an empty threat, but as a real menace 
from a stronff manufacturer. The defendant company at- 
tempts to . justify both the circular and its own conduct 
before and after the circular was issued, by the argument 
that the selected jobbers were its “exclusive agents,” and 
therefore were properly burdened with any conditions to 
which they might agree. But the relation of principal and 
agent did not exist between the company and the jobbers. 
They were not agents, paid for their services by salary or 
commission, and owing a duty to report and account; they 
were merely customers of the defendant company, who 
bought its unpatented cases by a transaction of outright 
purdiase, and thereby took a complete title to the cases and 
acquired an unrestricted right to sell. And, moreover, it 
should be observed that they were already established cus- 
tomers, not only of the defendant company, but also of its 
competitors, and had already become trade outlets for every 
manufacturer of cases whose wares they had been accus- 
tomed to buy. Now, what the defendant company did was 
either to close these already existing and already utilized out- 
lets, or to narrow them materially, so far as the cases of its 
competitors were concerned; and we think the proposition 
need not be discussed that this was pro tanto a direct and un- 
lawful restraint of trade. 

And it is not sufficient to answer that these competitors 
appear to have withstood the attack with more or less suc- 
cess, and that their total trade did not always, or even often, 
diminish. Where or how they made up the loss that they 
must have sustained is not material ; it is certain that they 
must have lost whatever trade they had previously enjoyed 
with those jobbers that yielded to the threat of the defend- 
imt’s circular; and it seems clear, therefore, that in this 
degree at least there was an unlawful restraint of trade.- 
Tn other words, if this section of the trade had not been 
tiik^ sway from the defendant’s competitors, we may 
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rciaiwiubly suppoiMj‘tIiat tbey would hare' refilled It; Md 
this fact seems to be a final answer to much of the avidUE^, 
the tables and lists, of rarying scope and value, that have 
been laid before us, and were offered to show tbat on the 
whole not much damage, if any, was done hy the offending 
circular and the defendant’s unlawful conduct. A recSnt 
decision of the Supreme Court on the general subject of 
blacklisting is Eastern States, etc., Ass'n v. United States, 
284 U. S. 600, 84 Sup. Gt. 951, 58 L. Ed. 1490, opinion 
delivered June 22, 1914. 

The proportion of the trade in filled cases that (he de- 
fendant company was enjoying from 1903 onward is in 
dispute, and is not altogether easy to determine with ac- 
curacy; but we shall do the defendant no injustice if we 
adopt the figures of its counsel and say that: 

“When the acquisitions were completed [the company] had from 
.W to 55 per cent ; when the petition was filed, it had from 42 to 47 
per cent.” 

[6181 But we have no hesitation in adding that, even 
with this proportion of the business, the defendant did not 
dominate the trade. It had then, and has always had, a 
number of active and successful rivals, and we see no reason 
to doubt that there was business enough for all. No com- 
plaint on the part of the other manufacturers would have 
been made or would have been justified, as far as we can 
determine, if the^dfifendant had not undertaken the policy 
we have condemned ; and it is essentially this — and one other 
matter to be spoken of presently — ^that furnishes the Gov- 
ernment with just ground for complaint. It is probable that 
the policy has not been successful, save in a limited degree 
and for a limited time; but in our opinion it is a plain re- 
straint of trade within the act of 1890, and the Government 
is entitled to enjoin it. 

One or two other matters referred to in the pleadings and 
in the evidence should be briefly referred to: First, the de- 
fendant company’s agreements with the Waltham and the 
Elgin movement companies respectively. These companies 
ara hot parties to the bill, and no r^ef ia prayed against 
(hie agreementa The subject was introduced by (he GFov- 
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eiTiuiiient as u) argument ta support its aTerment 

^t the d^endant has been steadily pursuing the definite 
object of restraining interstate and foreign trade in filled 
cases. The facts are as follows: 

The course of the watch trade in the United States differs 
from its course in foreign countries. Here, both the jobber 
and the retailer buy movements and coses separately, and tiie 
retailer fits the case and the movement together as the 
ultimate consumer may desire. But in foreign countries 
both the jobber and the retailer deal in the completed watch. 
Efforts by the American companies to change the foreign 
course of trade were unsuccessful, and it was found that the 
custom there must be respected, and that watches must be 
exported in completed form. The agreements referred to 
were made with the object of securing a share in this com- 
paratively unoccupied field. The Keystone Company Ob- 
tained from the Waltham and the Elgin companies the ex- 
clusive right to sell their movements in certain fore^ 
countries, fitting the movements into the Keystone cases. 
The Waltham contract covers the continent of Europe, with 
the exception of France and Spain, and in this territory the 
Waltham company had previosuly been doing but little 
business. The Keystone cases were to be made at the River- 
side plant, and all the movements were sold to the Keystone 
Company at favorable prices, for such export trade only. 
The Elgin contract makes the Keystone Company the sole 
export jobber of the Elgin movements, except for trade to 
Canada, and fixes prices of the movements for export only, 
'providing that the Keystone Company shall fit the move- 
ments into its own cases, and shall then export the complete 
watch. 

We see nothing unlawful in these contracts. On the con- 
trary, they appear to show a laudable effort to inmiwse 
American trade with foreign coimtries. They were in- 
tended to help our own merchants in the struggle to enter 
new markets, and we are unable to find that they operated 
injuriously to restrain the trade of any American competitor. 

[ 614 ] [4] The other subject is the qrstem under which the 
Howard wntch was sold. The defendant company attempj^ 
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to zestrict the prices al which the wholesaler or johbw isdght 
sell to the retailer^ end-to this end made a direct agreement 
witii the jobber. As we understand tile decisions, such an 
agreement was within the company’s lawful rights. Cer* 
tain material parts of the Howard watch were covered 
by bona fide patents taken out and used for a lawful purpose, 
and as the owner of these patents the company had the right 
to make a direct agreement with the jobbers wheimby a 
minimum price was fixed at which the jobber might sell. 
Bomewt v. Harrow Co.^ 186 U. S. 70, 22 Sup. Ct. 747, 46 L. 
Ed, 1058; Henry v. Dick Go.^ 224 U. S. 1, 82 Sup. Ct. 864, 
56 L. Ed. 645, Ann. Cas. 19181), 880. But the company went 
further, and by mere notice to the retailer, accompanying 
the box in which the watch was sold by the jobber, attempted 
to fix the minimum price at which the retailer might sell to 
the consumer. No direct agreement was made with the 
retailer. When the company sold the watch to the jobber 
it had fully exercised its right to vend, and had no right 
to use the notice subsequently given in order to control the 
price at which the retailer might sell. Bauer v. O’^Donnell, 
229 U. S. 1, 88 Sup. Ct. 616, 57 L. Ed. 1041, 50 L. B. A. 
(N. S.) 1185. 

We should end the discussion at this point, if it were not 
for the recent decision in U. 8. v. Harvester Go. (D. C.), 
reported in 214 Fed. at page 987. The majority opinion, as 
we understand it,^is put upon the ground that the combina> 
tion there in question — ^which was made in 1902, but was not 
proceeded against until 1912 — ^was and continued to be 
unlawful because at the beginning it suppressed competition 
between corporations that controlled about 80 per cent of 
tile trade in harvesting machines. This conclusion was 
reached, rithough there was no evidence of coercion in the 
original combination, and no evidence of oppression or of 
actual injury to trade in the subsequent conduct of the busi- 
ness. In' the principal opinion. Judge Smith says: 

** WUle the evidence shows some Instances of attempted of^resshm 
«f the American trade by the International and the Amerlean Oom> 
panies, sn^ cases ore sporadic, and In feneral their treatasmt of 
tji^ fBiailer con«etltors has been fair and Jnst; and If the Intewia- 
tUnal and American companies were not in themsSlTeB unlawful thore 
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in- thft hintety of tile OEpandliig of tbe Unee of iiaimfkct^ 
flo^ m to make an all the year around biialne(Mi» that coidd be oon- 
demned. 

**The real question Is whether the combination of the companies 
was illegal in the beginning, or became so with the additions subse- 
quently made.*' 

And Judge Hook in his concurring opinion takes the same 
ground, saying (214 Fed. 1001) : 

'*The International Harvester €k>mpany is not the result of the 
normal growth of the fair enterprise of an individual, a partnership, 
or a corporation. On the contrary, it was created by combining five 
great competing companies, which controlled more than 80 per cent 
of the trade in necessary farm implements, and it still maintains a 
substantial dominance. That is the controlling fact; aU else is 
detail. • • • 

/‘It is but Just, however, to say and to make it plain that in the 
main the business conduct of the company towards its competitors 
and the public has been honorable, clean, and fair. Some petty dis- 
honesties were tracked in at the start, mostly by subordinates who 
had been in the service of the old [615] companies; but they were 
soon gotten rid of. In this connection it should also be said that spe- 
dflc charges of misconduct were made in the Government's petition 
which found no warrant whatever in the proof. They were of such a 
character, and there was so much of them, apparently without 
foundation, that the case is exceptional in that particular." 

Judge Sanborn dissented, on the ground that as the suit 
was in equity the court had no power to punish past viola- 
tions of the Anti-Trust Act, but was only authorized to pre- 
vent and enjoin further acts violative thereof; taking the 
position that the question for decision was whether at the 
beginning of the suit in 1912 the Harvester Company was 
unreasonably restraining, or attempting to restrain or mo- 
nopolize, interstate or foreign trade. In considering this 
question he laid stress upon the argument that the statute 
forbids such acts only as injure the public unduly in some of 
the following particulars : 

“ (1) Raising the prices to the consumers of the articles they 
affect; 

“(2) Limiting their production; 

“ (8) Deteriorating their quality; 

** (4) Decreasing the wages of the laborers and the prices of the 
materials required to produce them ; or 

^ (6) Practicing unfair and ojqiressive treatment ef competitors.*' 
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After le^ewing the evidoice, he (Hune to tlie <xmflliii4<in 
im the ficts that for at least seven years before the suit ^as 
b^Cim the defendant had not been injuring the public, either 
by huieasonably restricting competition, or by acquiring an 
undue share of the business, or by excluding other manuj|^ 
turers or dealer^ or by practices that were .unjust or unfair 
or oppressive to competitors, or by raising prices to the con- 
sumer, or by limiting production of the articles manufac- 
tured, or by deteriorating the quality of such articles, or by 
decreasing the wages of labor, or by reducing prices of raw 
materials, and that the defendant was not threatening tp.do 
these things in the future. On the contrary, he found that 
the acts ccnnplained of by the Government had had the op- 
posite effect, and had resulted in benefit to competitors, to 
consumers, to laborers, and to the producers of raw ma- 
terials. 

With this difference of opinion in a strong and highly re- 
spected court, it may perhaps have some value if (with some 
hesitation) we add our own contribution to the discussion 
of this vastly important and much considered subject. We 
shall try to state our views briefly, although it may conduce 
to clearness if we outline the subject from the beginning. 

[7, 8] The act of 1890 is directed against restraint of inter- 
state or foreign trade; that is, against restraining the busi- 
ness of buying or selling for gain, whenever the transaction 
forms a part of commerce among the States or with foreign 
countries. Trade nyiy be restrained — that is, hindered, or 
obstructed, or destroyed — ^in many ways and by many de- 
vices, but these are all covered by the first and second sec- 
tions of the act. In these sections two classes of prohibited 
acts are described: (1) The concerted action of two or more 
persons, which may take the form of a contract, & coinbi- 
nation in whatever form, or a conspiracy; and ( 2 ) monop- 
oly, or the attempt to monopolize, which may be the act of 
one person alone, or of more than one. These two 
classes are intended to be all-embracing, and thus fai? in the 
history of the statute no variety of device has escaped their 
swaep. 

[9] In the usual meaning of tire word, monopoly mUy 
be said to be the acquisition of something for one’s' sA, and 
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^podiBps it <w 0 uld be applied most ' Bppropriatdy when the 
tThoIe ef a' given trade is acqoired. : Practicidly, however, 
we need 'imt contmnplate -so ezb^Niie a ease of ocmtrol or 
acquisition, and indeed the act itself is not primarily con- 
cerned with an offense so rare. The second section deals 
with the monopolizing, or the attempt at monopolizing, 

any part” of the trade or commerce referred to; and it 
is riear enough, therefore, that Congress had chiefly in 
mind, not so much the monopoly of a whole (although the 
language might properly be construed to cover that also) 
as the much more likely case of the monopoly of a part 
analler than the whole. But the question immediately 
arises: At what point does a business become so large that 
the statute condemns it? Or — ^to state the question in other 
words — is the mere size of a business enough to bring it 
within the disapproval of the act? Section 2 gives us no 
help, for ^any” part, if strictly construed, might range 
from a minute and inconsiderable fraction to a part just 
less than the whole. If, therefore, a merchant, either an 
individual or a corporation, by the most commendable zeal 
and industry should succeed in diverting to himself a very 
small part of a competitor’s business, he would be monopo- 
lizing a “part” of the trade, and would be condemned 
by the letter of the act. And in like manner, if the statute 
is using the strict meaning of “restraint of trade,” no 
merchant could act in combination with his own partner 
in successful competition for part of a rival’s business, even 
by the fairest and most honorable means, except at the 
risk of “restraining” trade. Further examples are need- 
less; many more might be given. Clearly, therefore, as 
it seems to us, the act could not have been intended to bear 
a meaning so subversive; and it seems plain that the Su- 
preme Court was abundantly justified in turning to the 
rule of reason, and in holding that of necessity Congress 
must have been dealing with undue or unreasonable re- 
straints of trade, whether such restraints take the dorm of 
monopolies in whole or in part, or of concerted actioh under 
any : guise whatever. 

15} i But to say that a transactiop is undue or unreasonaJ^ 
implies that it has been judged by a standard. The standard 
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df ooline is reasdn, but vaxidiu questionu «t onte {vdMot 
‘(hODselTes for amfWer. example, who is to apply the 
eUndaidl The legislation of Congress does not attempt 
tile task itself, and under our system of government the duty 
must of necessity be undertaken by the courts, who mimt 
judge each case according to its own facts. But when such 
a question comes to be conadered, where is a court to find the 
standard of reason? It seems to us that it must be found 
in the gradually accumulated results of general expeneaioe 
and observation, in the gathered wisdom of the community, 
for this is the product of a common and a prolonged efFmrt 
by mm who theorize and by practical men alike to deal 
as fairly, as justly, and as equitably as may be possible 
with situations that are often obscure and complicated, and 
of high importance to large classes and to many individuals. 
Obviously a standard [617] should have a true relation to 
the subject measured; and, since the inquiry here is whether 
in a given case trade is likely to be, or has actually been, 
unduly restrained, reason can answer the question only by 
going to the facts of life and drawing upon the accumulated 
store of knowledge. 

Now, the world has already learned some lessons that have 
become part of its common stock. One of them is that, 
when men announce their intention of entering upon a 
given transaction, declaring it to be the accomplishment of 
a particular object, tlieir declaration may usually be accepted 
as correct. Not alwa}^ of course, but as a rule; and ei^- 
dally is this true if the concealment of their intention would 
advance their interest. Let us suppose that several persons 
combine to do certain acts that may or may not have the 
effect of restraining trade. If they expressly declare their 
intention to be the restraint of trade, we shall hardly go 
wrong in believing them. And if such a situation be un- 
likely, a better illustration may be found in supposing that 
they agree to do the acts, but say nothing about their inten- 
tion. In that event, if according to the common course of 
eiQterienoe and observaticm tlm acts proposed will certainly 
have the result of restraining trade, their unexpressed intan- 
tiUn will he of no consequence whatever; neither still it be 
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of aiqr oraaeqneiMM^ if ih« reasonablA {ffobability be that 
trade will he restrained by the proposed ccmduct 

But anther and ordinarily a better way of determining 
whether a course of conduct under examination is in re^ 
straint of trade is sometimes aTailable, and that is by con* 
sidering its actual effect. It goes without saying that such a 
test can only be applied after the course in question has 
actually been carried out in some degree — has actually been 
tried by experience; and this leads to the further question; 
When should the standard of reasonableness be applied? 
Evidmitly this will depend on the time when the question is 
submitted for decision. This time may either precede the 
proposed course of conduct, or it may follow the beginning 
of sudi a course so quickly that no body of experience, or 
no sufficient body, has yet come into existence. In that 
event the nature of things compels the court to enter the 
field of prophecy, or of probable anticipation. In such a 
situation, nothing else can be done. A court can only deal 
with the situations that are laid before it, and in the case 
supposed it mu^ avail itself of whatever light may be had, 
and must exercise its best judgment with such aid as may 
be at hand. But, if the suit be deferred until the lapse of 
time and the actual effect of the conduct complained of have 
permitted facts to accumulate and have tried the project 
in question by the test of experience, we can hardly doubt 
that prophecy or probable anticipation should be considered 
inferior in force to the evidence of what has actually takm 
place. In this world we must do our best with the means 
at our disposal. Even if prophets are always in danger of 
being discredited by the event, we are sometimes compelled 
to speculate about the future; and our duty then is to cheek 
our speculations as much as possible by taking account of 
such probabilities as may arise from past experience and 
observation. In like manner, when we are face to face with 
what has actually happened, we may safely lay prophecy 
[618] aside, in order to accept the services of a better guide, 
one that cm be relied upon with a firmer confidence. 

[6] : And this brings us to the next question, no matter at 
what point Of time the inquiry may be undertaken, namely: 
What are the ordinary marks of such a course of conduct as 
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iits^ propel!^- nstmint of tesdet^ < 
out attemptinfi^to eattmerate than ezhaustivelj, ft few gisii- 
end^oiMervations may be made. Trade is restrain^ put* 
ting hindrances in the way of the persons tiiat conduct it. ' 
Wl^dever makes it more difficult for such persons to carry 
on their business restrains them, and restrains their trade; 
but' (to q>eak generally) as every successful eff<Ht of a- mer* - 
chant to increase his own trade makes it harder for his rivals 
to succeed, and iherefore restrains their trade, and as Con- 
gress certainly did not intend to condemn the proper ezer*' 
dse of busmess zeal and energy, we must recur to the rule of 
rei^n and ask— not merely what is restraint of trade, but 
what is unreasonable restraint of trade? On this subject we : 
are certainly able to say some things with confidence. Com- 
petitors must not be oppressed or coerced; fraudulent or un- 
fair or oppressive rivaly must not be pursued. And if these 
words are criticized as too general, we may reply that such 
graierality is apparently unavoidable, as some recent legisla- 
tion of Congress testifies, and, moreover, we may safely deny 
that the words are too vague for satisfactory use; for it must 
be remembered that the common agreement of moral opinion 
in the community furnishes an adequate guide to their prac- 
tical meaning and their practical application. They are not 
likely to be misapprehended or misapplied. Then, too, prices 
must not be arbitrarily fixed or maintained. Ordinarily the 
play of the great forces that influence the market will deter- 
mine prices, and theda forces must be allowed to have tiieir 
unhindered effect. And a corrollary ^m this consideration ^ 
is that an artificial scarcity must not be produced, since thO 
effect of sudi a scarcity is to raise prices to the consumer. 
Moreover, the public is also injured if quality be impaired, so 
that the old price buys a worse article ; and other injuries are 
done, if the wages of the laborer be arbitrarily reduced, and 
if the price of raw material be artificially depressed. 

In the complexity of human affairs there may be othmr 
metiiods of unroisonably restraining trade, and these loay 
be left for consideration as they are made to appeair; bi^^ 
those idready referred to are the methods that have Usthdly 
beM .employed, and we need not einter the field of conjeqtura. 
NbWy >il>aU or soma of these marks of milswful i!tshraint hk ^ 
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present or may feirjy be expected, the eti^tate retiaires the^ 
application of an appropriate remedy; but ^ none of them 
be presoDt, after sufficient experience has shown what will 
actually happen, on what satisfactory ground is condemna* 
tion to be pronounced! Not, we think, merely on tiie 
ground of size. As population has swelled, and as vast ag- 
gregations of men have multiplied their wants, the inevitable 
trend of modern affairs has called for large business enter- 
prises, as well as for small; and we think it no more than 
reasonable to say that, when a large business has proved itself 
to be beneficial and not harmful to the community, it should 
not be condemned merely be[519]cause it is large. We do 
not consider, and we do not deny, the right of a nation 
to adopt such a legislative policy in ibis respect as its 
constitution may permit; but, until a policy of limita- 
tion be so adopted, we see no possible test of reasonable- 
ness to be applied except such tests (and those like them) 
as have already been sufficiently referred to. And, frmn 
whichever side the subject may be approached — from the side 
of what is likely to happen, or from the side of actual ex- 
perience — ^the standard of reasonableness should be applied 
according to the facts and circumstances of the particular 
case under examination. 

As will no doubt be observed, we have already applied 
the rules we have been considering to the case in hand, and 
have expressed our opinion concerning the several acts of 
the defendant company that are attacked by the Govern- 
ment, so that we need say nothing further except a word 
concerning the relief that should be granted. The defendant 
declares that the policy of boycott had been given up before 
the bill was filed^-and there is some testimony to this effect — 
but the circular has never been withdrawn or negatived, 
and the company’s resolution of January, 1910, has never 
been rescinded. We feel no hesitation in acting on the 
assumption that the polii^ was at least formally in force 
when' the Government began the suit now before us, and we 
have no doubt that an injunction should be granted. But 
we see no sufficient evidence that the public interest requires 
us to break up the existing corporate entity. U. 8, v. Oreab 
Lake»-T<i>wwg 06, (D. C.), 208 Fed. 746. The record satis- 



fi6» US that the watch oaiK busmess is not suffering frain the 
absence of liye and healthy competition, and except in the 
directions already mentioned — ^namely, the retail sales of 
the Howard watch and the policy of boycott^we think the 
court is not called upon to interfere. But, in case conditions 
in the future idiould make it desirable for the Government 
to ask for additional relief, even to the point of breaking 
up the defendant corporation, we shall retain jurisdiction 
of tiie bin, with leave to the Government to take such action 
hereafter as may seem appropriate. 

A decree may be drawn in accordance with this opinion. 


SPEREY & HUTCHINSON CO. t;. FENSTER ET AL 

(District Court, B. D. New York. January 16, 1915.) 

[219 Fed. Rep., 755.] 

Monofoues 17 — Statutes — ^Tbadino STAifPS.’-^Act Gong. October 15 
1914, c. 321, I 3, 38 Stat. 731, prohibiting the making of a contracf 
fixing the price for merchandise on condition that the lessee or 
purchaser shali not use or deal in the merchandise of a competi- 
tor, if the effect of the contract is to substantially lessen com* 
petition or tend to create a monopoly, does not prohibit a trading 
stamp concern from restricting redemption privileges to subscribers 
under contract with it binding such customers to distribute stamps 
only to customers.® 

[Bd. Note.~-For other cases, see Monopolies, Cent. Dig. I 13; 
Dec. Dig. 17.] 

Assionments 5 — VALronT— T bading Stamps — Redemption — •• Pbop- 
EBTT Right.’* — Where complainant, a trading stamp concern, issned 
redeemable stamps only to subscribers under a contract by which 
the latter agreed to distribute the stamps only to customers, the 
right to redeem the stamps was a property right transferable by 
possession, while the license to use them for advertising purposes 
was not transferable without compensation to complainant, and 
hmice complainant was entitled to enjoin the use of its stamps 
for advertising purposes by persons who had obtained them from 
subscribers in violation of the restriction. 

[Ed. Note.— For other cases, see Assignments, Cent. Dig. II 7-^10; 
Dec. Dig. 5. 

For other definitions, see Words and Phrases, First and Second 
Scffles, Property Rights.] 


f SySab^ copyrighted, 1915, by West Publishing Oompav« 
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£766] In Equil^^ Bill by the Sperry A Hutchinson Gnn- 
paiqr against Murray Fenster and others. Application jor 
temporary injunction granted. 

J ohm, HaU Jonet^ of New York City, for plamtifl. 

Prmdle^ Wrighi dk SmdUf of New York City, for defend- 
ants. 

Chatfield, District Judge. 

The plaintiff seeks a preliminary injunction against sev- 
eral defendants, one of whom is in default, one appears in 
person, and the others are represented by attorney. The lat- 
ter raises objections which go substantially to the issuance 
of any injunction upon the bill and petition, so that the 
matter will be considered in its entirety. 

The papers show the usual condition presented in similar 
suits in which the defendants have obtained S. & H. Green 
trading stamps, under conditions equivalent to a purchase 
from the subscribers for these stamps, and are giving tkem 
to their own customers, and advertising so to do, as an in- 
ducement for trading. 

It has been previously held, in a number of cases, that the 
plaintiff can restrict the giving of Green trading stamps, as 
a present or premium to customers, to the so-called “sub- 
scribers ” who obtain under contract the right to give out 
these coupons (exchangeable for various premiums) by pay- 
ing a consideration therefor and by agreeing to distribute 
the stamps only to customers. In other words, the sub- 
scriber contracts not to assign or transfer the advertising 
benefits which he expects to obtain from his purchase of 
stamps to be given to his customers who thus acquire the 
privilege of selecting a premium by holding evidence of hav- 
ing traded with that particular dealer to a certain amount 

The defendants contend that the plaintiff’s practice of 
seeking to enjoin (and even in certain State jurisdictions to 
punish by prosecution) dealers who are using such trading 
stamps as an inducemoit to their customers to transact busi- 
ness, without having subscribed for the right so to do, and 

8682S*— VOL 6—17 83 
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having dbtained the ^lunpa by pajnn^t theini^ to 
the oompany isBuing the stamps, is contrary to the present 
decisions of the United States Supreme Court and to the pro- 
visions of the laws forbidding monopoly. 

[1] The last statute upon this subject, known as the Clay- 
ton Law, and approved by the President upon the 15th day 
of October, 1914, provides in section 3 agaiiist the making 
of a contract or fixing of a price for merchandise on condi- 
tion that the lessee or purchaser shall not use, or deal in, the 
merchandise of a competitor, if the effect of this contract 
would be to substantially lessen competition or tend to 
create monopoly. This statute forbids the converse of the 
acts complained of in the present action, and we have noth- 
ing to do with what might happen if the Green trading 
stamp people were seeking to forbid the use by its sub- 
scribers of any other kind of trading stamps. This might 
or might not be a restriction upon competition or tend to 
effect a monopoly. 

Nor does the case of Bauer ds Cie v. O'^DonneU, 229 U. S. 
1, 83 Sup. a. 616, 57 L. Ed. 1041, 50 L, R. A. (N. S.) 1185, 
control the present application. If the Sperry & Hutchison 
Company refused to redeem 1757] their coupons solely upon 
the ground that the Coupons had been transferred after pur- 
chase from a subscriber, the Bauer case, supra, would neces- 
sitate the ruling that such refusal to redeem would be justi- 
fied only in case the party seeking to redeem had induced or 
knowingly assisted in some breach of contract. 

The case of Bobha-MernU Co. v. Straus et oZ., 210 U. S» 
839, 28 Sup. Ct 722, 52 L. Ed. 1086, cited by the defendants, 
and the case of Dr. MUea Medical Co. v. Park <& Sons Co.^ 
220 U. S. 373, 31 Sup. Ct. 876, 55 L. Ed. 502, decide that 
the vendor of goods which had been once sold at a price 
giving to that vendor all the profit which it could ask could 
not then restrict the further sale, at a loss, to the party mak- 
ing the resale. 

Inasmuch as it was held that the rules of business competi- 
tion did not require and would not allow the prohibition of 
of articles in a way which would not affebt the 
righfii of the original vendor, the contracts seeking to pre- 
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vent the flubsdqaent siilw were held to be in vestrsm^ of 
trade, eontrazy to the Sherman Law and the principles it>f 
common law. 

- [2] But the sale of trading stamps is much more Uke the 
transactions considered in Henry v. A. B. Dick Co,, 224 
U. S. 1, 82 Sup. a. 364, 56 L. Ed. 645, Ann. Cas. 1913D, 880, 
in that the reason for insisting upon a contract is to restrict 
the sharing in a certain legitimate privilege, to those who 
pay for the privilege, and to prevent, by a mere transfw of 
the trading stamps, the bestowal of the advantage of giving 
out the stamps, and of getting trade thereby, upon any per- 
mn who might by holding the stamps be entitled to claim the 
rights of redemption. 

It is evident that the intent and acts of persons takmg the 
stamps and seeking to redeem them for a certain premium, 
and also the resultant benefits to that person, are entirely 
different and are based upon substantially different righte 
from those of a party who is seeking to attract customers 
and to build up his own trade through the privilege of deal* 
ing, as it were, in trading stamps, without payment for that 
privilege and with no intention of getting the goods for 
which the stamps are redeemable. 

The right to redeem the stamps is a property right trans- 
f^ble by possession while the license to use them for ad- 
vertising purposes is not transferable without compensation 
to the person granting that right, viz, the plaintiff herein. 

This is exactly the distinction which seems to have been 
had in mind by Judge Thomas of this court in the case of 
Sperry <& HutoMson Co. v. Benjamin Benjcmdn et al., 221 
Fed. 512 (March 27, 1905), and it is unnecessary to postpone 
the determination of this question as now raised until final 
hearing, for the reason that the defendants do not plead 
ignorance of the existence of some contract under which the 
trading stamps were issued; nor are they merely claiming to 
be innocent holders of particular stamps for which they have 
given a valid consideration. They are, on the contrary, in- 
sisting upon their right to knowingly and deliberately pur- 
(sluise from the licensee the benefits granted for a limited use 
and which they know could only be obtained by themselves 
by paying for one of the contra^ above referred to. 
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[7618] The distinction suggeBted by the defisodants^i^^ 
they have not sought to indnce anyl^y to break the rooo- 
tract, but that they have purchased these stai^ps in Ihe 
open market, is no defense, in the iace of actual notice to 
them that the stamps are not and could not be obtained from 
the Sperry & Hut<^iaon Company, except by some one who 
had entered into a subscription and paid for the privHege 
of obtaining them. 

Temporal^ injunctions will issue. 


BOYD ET AL. t;. NEW YORK & H. R. R. CO. ET AL. 

(District Court, S. D. New York. January 29, 1915) 

[220 Fed. Bep., 174.] 

CoTJBTs 847-— Bquitt Rules — ^Pleading — ^Answeb. — Under the new 
equity practice, defendant is required to show all his propositions, 
whether of law or fact, at once in the answer, and the court, on 
a motion to determine points of law authorized by Equity Buie 29 
(198 Fed. xxvl, 115 0. C. A. xxvl), may consider whether, in view 
of the facts alleged, any of the legal theories propounded can prop- 
erly be considered before testimony taken, or by merely taking 
such evidence as has previously been often adduced In support of 
a plea, so that, when defendant claims that the complaint shows 
no case for equitable relief, he may not complain if the court con- 
siders the admliraions or allegations of the answer which explain 
or enlarge, but do qot contradict, the allegations of the blll.^ 

[Ed. Note. — ^For other cases, see (Courts, Cent, Dig. S 921; Dec. 
Dig, 847.1 

CouBTS 347 — ^Equity Pbactice — Dehubber, — One whose answer, under 
the reformed equity practice, objects generally to the bill, must be 
considered as having done so not only on what complainant shows, 
but also after having had his own conscience purged. 

[Ed. Note. — ^For other cases, see Courts, Cent. Dig. § 921; T>ec, 
Dig. 847.1 

EqxnTT 184r— Sevebal Defendaivts— Demubbebs by ONX.-^Where one 
of several defendants to a bill, after stating his own kctioiis posi- 
tion by answer, raises an issue of law, and other defendants .deny 
knowledge regarding the first defendant, any relief to whic^^ com- 
plainant is entitled on the statement of such defendant woiild not 
be stayed by an allegation of his co-driFendant^ lack of knowledge, 
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HMcL Ndtfft<^<Nr ottisr cBfle% see Equity, Oent Dig. II 422-126; 
D^. Dlf. 2M.1 

Bqdrrr 8n^PBA€ncB*-*-MATixB8 of LAw*-»I>vnEBiaNAxioR, Befoib 
tFsiALi-^ legal proposition, going to less than the whole case made 
by a bill in equity, should not be decided in advance of final hear- 
ing, unless such decision will add to or eliminate from the, case a 
clearly defined and easily stated mass of testimony, the presence or 
absence of which will not change or affect the method of presenting 
other afigiects of the litigation. 

[Ed. Note. — ^For other cases, see Equity, Cent. Dig. i 782; Dec. 
Dig. 371.] 

CousTs 347 — Pbactigb--^ Rules — Praters — “Alternative” — Cause 
or Action.*’ — ^T he term “ alternative,” as used in Equity Rule 25 
(108 Fed, xzv, 115 C. C. A. zxv), allowing relief to be stated and 
sought in alternative forms, means mutually exclusive, and the 
term “ cause of action,” being defined as composed of the right of 
the complainant, and the obligation, duty, or wrong of the defend- 
ant, combined, a bill praying the destruction of a railroad lease as 
obnoxious to the Sherman Act (act July 2, 1890, c. 647, 26 Stat. 
209 [Ciomp. St. 1913, I 8820]), and also the preservation of the 
present status of the stock of the lessor company which depended 
entirely on a lease sought to be annulled, was not fatally defective 
because the prayers were inconsistent. 

[Ed. Note. — ^For other cases, see Courts, Cent. Dig. i 921; Dec. 
Dig. 347. 

For other definitions, see Words aiid Phrases, First and Second 
Series, Cause of Action.] 

11751 Monopolies 16 — ^Railroad Consolidation — ^Lease — Sherman 
Aot. — I f a railroad lease created a control or unity of competing 
interests forbidden by the Sherman Act, the fact that it long ante- 
dated the statute did not render the act inapplicable. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. I 9 ; Dec. 
Dig. 10.] 

Monopolies 24 — Railroad Lease— Sherman Act— Invalidity— Pri- 
vate Interests — Right to Sue. — ^M inority stockholders of a rail- 
road company in private litigation have no right to enforce the 
Sherman Act to set aside a prior lease of the assets of one company 
to another, but may invoke the law to prevent a subsequent consoli- 
dation prejudicial to their rights and involving a breach of contract. 

[Ed. Note.— For other cases, see Monopolies, Cent Dig. I 17; 
Dec. Dig. 24.] 

Rahaoads 142— Consolidation — Exercise of Right— Contracts. — 
The right of railroads to consolidate, given by a State statute, is 
pisrmisslvej and hence it is no violation of the statute for a 
railroad to cofilritot against the ezerciro thereof. 

[Ed. Note.— For other cases, see Railroads, Cent Dig. ft 444-447'; 
Deg. Pig..;M2,] 
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Oom»titian» ISIH-Iaiun or A mwb < ( kmant/r<Uximaf .'fheakr 
saurntB . — ^Wbenarailroadcorporatloii oonttoUedanotliarcQrporatlaa 
t »7 its ownership of a majority of the stock, and also by a lease at its 
property, it was a tmstee of such property for the minority stoek- 
htdders; 

[Sid. Note.— For other cases, see Oorporations, Oent Dic> tl d65- 
dTS; Dee. Dig. 180.1 

Baiuoadb 144— Oorsoudatior— Lbabbs — Risbt to Gorsoudair — 
MiRcnsTT Stockholdebs. — ^Wbere, under existing leases and oon> 
tracts, the dlrldends or annual returns on stodi of the H. Company, 
a majority of which was owned by the 0. Company, which was 
operating the H. Company’s railroad under a lease, must be paid 
before the C. Company’s stockholders could obtain anything, and, 
if this was not done, the system by which the C. Conqpany obtained 
access to its terminal station in New York City would be dts* 
astrously affected, and the H. Company’s shares were worth, by 
reason of such guaranty, many times what the shares of the C. 
Company were worth, the minority shareholders of the H. Company 
were entitled to enjoin the C. Company from dissolving such rights 
by a consolidation. 

[Bd. Note. — ^For other cases see Ballroads, Cent. Dig. II 892, 898, 
4S1-455; Dec. Dig. 144.] 

Bill by John Scott Boyd, Junior, and others, against the 
New York & Harlem Bailroad Company, and the New York 
Central & Hudson Biver Bailroad Company, and others, to 
restrain a consolidation between the New York & Harlem 
Bailroad Company and the New York Central & Hudson 
Biver Bailroad Company. On motion by complainants under 
Equity Buie 29 (198 Fed. zxvi, 115 C. C. A. xxvi) for 
decision of points of law in respect to the cause or causes 
of action stated in the bill, raised by portions of the answer 
of defendants or some of them. Motion granted. 

[176] John S. Sheppard^ jr.^ and WUliam N. Cohen, both 
of New York City, and Jobcoh M. Dtekineon, of Chicago, 
HI., for complainants. 

Alemcmder 8. Lyman, of New York City, for defendant 
New York Cent. A H. R B. Co. 

Andenon db Anderson, of New York City, for individual 
defendants and the New York A H. B. B. B. Co. 

Ohafies F. Brown, of New York City, for all defendants. 
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HiauaH, District Judge. 

The defendant railway eorperations (hereinafter called^ 
reepectively, the ‘‘Harlem’* and the “Central”) are too 
well hnowi^ to need description. The individual defmidants 
are directors of both railways, and constitute a majority 
of each corporate board. The complainants are stockholders 
in the Harlem and citizens and residents of States or cotm* 
tries other than New York. 

The object of the bill is to enjoin a consolidation of the 
Harlem and Central; “consolidation” meaning that merger 
of railroad corporations into one company permitted by the 
railroad law of New York (chapter 49, Consol. Laws; 
chapter 481 of 1910, as amended by chapter 506 of 1911). 

The legal propositions advanced by complainants as justi- 
fying their demand are: (1) That consolidation would vio- 
late the contractual rights of Harlem shareholders — ^rights 
secured by the written agreements under which the Central 
has long operated the Harlem properties as an integral part 
of the transportation system usually described as the “ New 
York Central Lines.” (2) Such consolidation, by producing 
legal unity of two railways in addition to the present cen- 
tralized control, would be a violation of the “ Sherman Act.”' 
And (3) even the existing control of the Harlem by the 
Central, though based upon contracts made long before the 
passage of the “ Sherman Act,” became unlawful when that 
statute sprang into existence, and is to-day a violation of 
Federal law. 

The business reasons impelling complainants to prefer 
Harlem stock to that of any company formed by the union 
of Harlem with Central may be summarized from the alle- 
gations of the pleadings, thus: 

The Harlem owns a railroad from Forty-second Street^ 
New York City, to Chatham, N. Y., with a branch from 
Melrose to Port Morris, where it meets the Central’s trade; 
and such ownerdiip and junction existed in 1878. 

In that year the Central leased the Harlem for a term of 
centuries under a rental scheme which induded a payment 
direct to Harlem diareholders, of so large an armwiil rettun 
thAt for eadi share of Harlem stock the Central (with tho 
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consent of the New York Public Senrics! Commiswon) hiw 
pahtidy Qfered Si tiines itSrpiMr value. . 

The terms of the lease of ,1873^ also relieved the Barlm 
fimn the necessi^ of providing for the fixed charges, od;; its 
bonded indebtedness, the burden of which has, byndvence in 
vdues and diminution in interest rate,, become trifling. 

By a supplementary agreement of 1882, ratified by the. 
stockholders of both Central and Harlem, the two companies’ 
disalded themselves from changing the terms of rmutal dur- 
ing the period of demise, and, in “ order to secure the indi- 
vidual interest” of each Harlem shareholder, [177] every 
sudi holder was specifically authorized to prosecute such 
suits as may be necessary in the premises, to recover his pro- 
portionate part” of the stipulated rental, i. e., the guaran- 
teed dividend on Harlem shares; a dividend increased in 
1898 by alletment to the Harlem shareholders of part of a 
saving in interest effected by a refunding of the company’s 
bonded debt. 

The pajrment of annual returns on Harlem stock is pecul- 
iarly wdl secured, by the fact (so well known as to require 
no proof) that the transportation service of the New York 
Centiml Lines enters Manhattan Island, and enjoys the ad- 
vuitages of the Grand Central Station, by using the Har- 
lem’s right of way. The terminal facilities of 1873 have (as 
stated in the answers) been greatly enlarged by the Cen- 
tral’s funds, but it still remains true that the property con- 
veyed by the Harldm lease is of vast, though unascertained, 
value, and vital to the activities (as at present arranged) of 
theOentral in the city of New York. 

The intrinsic value of Harlem’s property is alleged to 
Ito ‘^not less than two himdred million dollars” over a bonded 
indebtedneK of $12,000,000 only. This is denied ; but an 
offer of 3jp times par for the stock (of which Ihore is mid 
can be but $10,000,000 par) proves an opinion of value on 
the part of the principal defendant consistent caaSiy with 
*1 security ol return as nearly absolute as the possibilities of 
business, politics, invention^ and war will permit; 

sTlle fecagmng is more than a digest of the bill; some iscie 
(inot .iiioeiufiateni with any statement by cmnplainamn) nrS^ 
taken from the answers. 
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ilbit esp^alfy of late yeafs tbe Centi^ haa bought Harleda 
stock, until it owns to-day 62 per cent thereof. No adore 
than 66| per cent is needed to carry through a consolidation 
under the laws of New Y ork. Such merger would extinguish 
the lease which in effect pledged the Central’s own property 
and earnings to satisfy the price of hiring, and leaves the 
Harlem free to take back its vastly appreciated estate if the 
price be not paid; and for such singularly desirable securify 
would substitute mere participation in a united and more 
heavily incumbered property, where the much larger Cen- 
tral stock could always outvote the Harlem interest, and 
subject the present securely segregated Harlem property to 
the lien of mortgages demanded by the needs and ambitions 
of the Central. 

As to whether consolidation is intended by the Central, 
the answers of the Harlem and the individual defendants 
profess ignorance; but the Central itself, while denying any 
purpose of presently acquiring absolute control of the Har- 
lem’s railroad properties, admits and asserts: 

« That it has in view and is favorably disposed towards at some 
future time the uniting and vesting in one corporate entity of all 
the properties and franchises of the Central Company with those 
of the Harlem Company, demised by said lease, whether by consoli- 
dation or otherwise, and that it intends to exercise snch rights 
as are Incidental to the ownership of capital stock in said Harlem 
Company.” 

The answer then proceeds to argue that Central has spent 
so much money on Harlem’s properties, and will be obliged 
to spend so much more, that: 

[178] In order "to meet the public needs * * * the acquisi- 
tion of as large a proportion of (Harlem’s) capital stock as is reason- 
aMy practicable is in pursuance of .a Just and prudent policy on the 
part of this defendant.” 

The Central mij^t as well have said plainly, ‘‘We shall 
buy all the Harlem stock we can, and merge the companies 
as soon as we think best.” 

The pleadingB are under the equity rul« of February 1, 
1918, ind' Cadi answer contains matter tendering* issues of 
law. Complainants have thetoupon made this motion. 
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miiltor specified lu^ce of motion jmy. iiL, 
described with aoconu^, in terms of (he pH practice; 
The pentrai has demuired.generally to the whole bilLf 

/.All the defendants have asserted by answer that privets 
complainants cannot in this form of action avail themselves 
of the prohibitions of the Sherman Act, and all assert that 
the consolidation of the Harlem and Central is not within 
the purview of the statute.* With some heritation I thinir 
these contentions would formerly have been raised by mo- 
tion to expunge. 

These probable equivalents are referred to only as aids in 
passing from old to new; for, if the modem practice m 
worthy of acceptance, its excellence will not arise from doing 
only the old things under new names. The new method 
must tiiow itself a brtter, quicker, more far-reaching instru- 
ment for ascertaining truth ; otherwise it were folly to trou- 
ble ourselves with new names. 

[1] There is nothing novel in embodying and presenting 
legal propositions in an answer, and the points thus present- 
ed may be of every degree of importance. 

What is new is the obligation on defendant to show all 
his propositions at once, whether of fact or law, and let op- 
ponent and court consider whether, in view of the facts 
alleged, any of the legal theories propounded can profitably 
be considered before testimony taken; or by taking merely 
such evidence as has heretofore been often adduced in sup- 
port of a plea. ^ 

Evidently this casts a burden upon judicial discretion 
hithmrto unknown. Many a judge has heard in succesai(m 
a demurrer, a plea or two, and several motions before getting 
to an answer, and never seen, nor thought he had a right to 
see, the whole defense at a glance. Whether the panorama 
now afforded is real reform depends almost altogether on 
how sympathetically and skillfully the new procedure is 

", ' — . I" 

•Tbls is the effect of sections 1 and d of the motion, to-, 
gether. ■'* 

* This Is thought to be the result of sections 4 and S of the metloiu: 
Motion paragraphs 2 and 8 will not be further referred tb. X.:oOn- 
auier the Qtecifled parts of the answers as merely Irrdevanriea, 

Toked 1^. superfluous allegations In the biU. 



Qplnl<m «C the Ooinli 

adoiiiufilwtd; That eady effoEts will aoiMtimes be inistaltes 
is to be ejqiected. 

This ease affwds oppoi^umly and imposes aeeeasity of 
omsidering at least two points, which are of importance to 
the scheme of procedure, and not merely in this litigation: 
(1) Where an answer asserts that the bill states no case, can 
any fact allegations of defendant’s pleading be conrideredf 
(9) When defendants raise legal propositions go[179]ing 
to less than complainant’s whole case, what test can be sug> 
gested to guide the court in deciding whether to consider or 
decline the points in advance of final hearing! 

On the first point, it seems to me clear that, when de- 
fendant alleges that complainant shows no case at all, he 
cannot complain if the court considers any admission or 
allegation of the answer which explains or enlarges (but 
does not contradict) the bill of complaint. 

[2] One who “demurs generally” nowadays must be un- 
derstood to do so, not only on what complainant shows, but 
also after having had his own conscience purged. Thus only 
is avoided the old and bad habits of trying everything else 
before stating facts. 

[8] Similarly, where one defendant demurs after stating 
his own actions or position, and other defendants deny 
knowledge regarding the first defendant, any relief to whidi 
complainant is entitled on the statement of No. 1 will not be 
stayed by his fellow’s lack of knowledge. 

For these reasons I have above recited the Central’s ad- 
missions as to consolidation, and feel free to act on them, 
notwithstanding the ignorance of the other answers.* 

[4] On the second query, I am of opinion that no legal 
point (going to less than the whole case) should be decided 
in advance of final hearing unless such decision will add to 
or eliminate from the case a clearly defined and easily stated 
mass of testimony, the presence or absence of which will not 
change or affect the method of presenting the other aspects 
of the litigation. 

*It is at least difficult to understand how a majority of the Cen- 
tral's directora can deny knowledge of what the Central Itself states, 
at length. 
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to pass upon the applicability of the Shermim Ao^ bsOailse 
the pzf^ontions of complainant evidently re<iaire much liz- 
pMuave fact evidence f<HP ultimate solution, Which (if ' die* 
fmdants are right) it will be useless to prepare and pre^ 
sent* 

[6] There is one criticism of the bill, mentioned in argu> 
ments and briefs, to which preliminary consideratimx may 
be given. It is urged that the bill contains two incon* 
sistent "causes of action.** It does, in my opinion, show 
inconsistent prayers for relief, because it demands (1) the 
utter destruction of the lease of 1878, as obnoxious ta the 
Sherman Act, and also (2) the preservation of the present 
status of Harlem stock, which depends wholly upon the 
very lease sought to be annulled. 

But it is not thought that such inconsistent^ is either 
fatal to the bill, or constitutes a serious blemish thereupon, 
and for two reasons: First, the prayers of a bill are not 
parts of the cause of action therein set forth ; and, second, 
inconsistent and even contradictory prayers are permitted 
by Equity Rule 25 (198 Fed. xxv, 115 C. C. A. xxv), which 
allows relief to " be stated and sought in alternative forms.*’ 

“ Alternative *’ mqans “ mutually exclusive ** (Cent. Diet.) , 
and no phrase could more happily describe the prayers of 
this bill. "Cause of [180] action** has not been found 
easy of definition. But Prof. Pomeroy’s effort, that it is 
" composed of the right of the plaintiff and the obligaticm, 
duty, or wrong of this defendant; and these combined, it is 
sufficiently accurate to say, constitute a cause of action,** 
has been- ad<^ted in Veeder v. Baker ^ 83 N. Y. at page 160; 
while the shorter statement of Durham v. Spence, L. Rl Ex. 
Cas., 46, that it "is that which produces the necessity for 
bringing an actiem” has been approvingly quoted in Shelby, 
etc., Co. V. Bvrffese Co., 8 App. Div. at page 448, 40 N. T. 
Stipp. at page 878. 

*It this view of the new practice prevails, it furnishes an argu- 
ment for the suggestion often made that ea<dii equity case be asslgied 
In Umlnaito a partlcntaff Judge— a sgstem vrtildi ' would at least nmke 
for speed and consistency. 
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III 4he light of &ese definitions, 1 find in plaintiffs’ 
^statement of the ultimate facts upon which” they ask re* 
lief, mdy one cause of action; for their right is single, viz, to 
preserve their property, the duty of the defendants is to co- 
operate in such preservation; and the wrong alleged is a 
threatened trespass upon that right 

The prayers are but the opinions of the plaintiffs as to the 
proper method of redress, and inconsistency there is harm- 
less. The court must select that method which is aj^ropriate 
and lawful, and such procedure as is illustrated by this mo- 
ti<m will produce a selection with the minimum expendkure 
of time and expense. 

A very great interest in the new procedure must excuse 
the foregoing rather lengthy preface. 

I have stated complainants’ three propositions, and will 
condder them inversely to the order of statement. 

[6] If the lease of 1878 created a control or unity of com- 
peting interests forbidden by the Sherman Act, the fact that 
such obnoxious arrangements long antedate that statute does 
not render the act inapplicable. LouisviUe ds NashvtUe B. B. 
v. MottUy, 219 U. S. 467, 31 Sup. Ct. 265, 66 L. Ed. 297, 84 
L. E. A. (N. S.) 671. 

[7] Complainants, however, have no standing to demand 
in this private litigation the abrogation of the lease, the 
restoration of the status of 1878, nor the sale by the Central 
of its Harlem stock. (First and second prayers for relief;) 
Such efforts are a usurpation of the functions of the execu- 
tive; it does not lie in the power of private citizens to assume 
at will the duties of an attorney general. Actions thus pri- 
vately brought would be even more privately settled. The 
certain acandi^l and endless confusion resulting from such 
freedom of action are the sufficient reasons for cases like 
yationai Fireproofing Co. v. Mason Bmtders^ Ass’n, 169 Fed. 
269, 94 C. C. A. 635, 26 L. E. A. (N. S.) 148. 

But if private litigants have and seek to assert a private 
right which is molested, or in danger of violation; and if 
such actual or threatened infringement consists not merely 
in oentract breaking or other private delict, but also gives 



1(120 iw vKDrauuL BKPOKm^ laL H 

Oj^on^^ tb9 Ooort. 

nsii to traiiQ^^ of public law-^w priTsto Htigt&ts 
tHay inyoke that law and urge as an additional and potent 
teason for protecting their private rights the fact that the 
titreatened assault upon the same wUl constitute not only a 
btoach of obligation but a public wrong. De Koven v. S. 
<6 M, 8. By. Co. (D. C.) 216 Fed. 965. 

It follows that in this case the Sherman Act is measurably 
applicable; and if it be shown that the contractual relati<m 
of centralized control now existing between the Central and 
the Harl^, directly and not in[181]cidentally affects inter- 
state commerce, that such relation constitutes an actual or 
attempted monopoly or restraint of interstate trade, that 
such restraint is unreasonable, and the merger or consolida- 
tion permitted by the statutes of New York would be an 
act extending and strengthening a control already contra- 
vening rational law, or creating a new relation or union 
illegal under Federal statutes, then findings of the nature 
just outlined would be ground, not for uprooting all that 
has been done, but for maintaining the present status, and 
complainants’ present rights, until such time as the Attorney 
General chooses to act. But obviously much evidence is 
necessary to decide whether the facts warrant any decision 
based on the Sherman Act. 

There remains the inquiry whether the consolidation as- 
serted as imminent in the bill, and admittedly desired by the 
Central, would be a^violation of plaintiffs’ contractual rights, 
indepmidently of thd Sherman Act. 

[8] The right to consolidate is merely permissive; it is 
no violation of any statute to contract against the exercise of 
such a right. Noyes’ Intercorporate Belations, §§ 18 and 24. 

[9] There cannot be any public policy of the State of 
New York rendering it obligatory upon these corporations 
to unite; for the Central is a trustee by virtue of its ccmtrol 
of Harlem stock, and the plaintiffs and other minority share- 
holders are its cestuis que trustent. Farmen* L. <b T. Co. 
V. New York db Northern B. B.^ 160 N. Y. 410, 44 N!. E. 
1048, 84 L. B. A. 76, 66 Am. St. Bepi 689^ Possibly miuoiity 
shareholders who obstructed a pubUc enterprise ought Iiave 
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t&ehr property taken for the public good, by some proceed’ 
ing in the nature of condemnation; but no such statutory 
rMoedy erists at present. 

[10] The act authorizing consolidation (supra) requires 
that upon any merger the capital stock of the consoli^ted 
company shall not — 

“exceed the sum of the capital stock of the corporations so oon> 
solldated at the par value thereof. Nor shall any bonds or other 
evidences of debt be Issued as a consideration for, or In cmmectton 
with, such consolidation.” Section 141. 

It follows that the only method by which the superior 
value of Harlem as compared with Central stock can be 
maintained, is by giving to Central ^areholders less than 
share for share, and by no method can Harlem stock (as 
represented by consolidated stock) be assured that preferred 
position which it now occupies. 

Under existing leases and contracts, the dividends or an- 
nual returns on Harlem shares must be paid before the Cen- 
tral shareholders can obtain anything, and, if this be not 
done, the system by which the Central obtains access to the 
Forty-second Street Station is disastrously dislocated. 

Consolidation would therefore mean not only an exchange 
of shares of one name for shares of another, or of a thing of 
one kind for another thing of the same kind, but would in- 
volve a complete destruction of investment in character and 
quality. Existing arrangements give to Harlem shares rights 
preferred over all Central stock in the earnings of the entire 
^stem now consolidated in control. After consolidation, 
Harlem shareholders might have more shares, but “ shares ” 
would not [182] mean the same thing, and the return there- 
on would necessarily be subject to greater and more numer- 
ous hazards than is now the case. 

The agreement of May 15, 1882, is a sufficient justification 
to these plaintiffs for protecting their interests by direct suit, 
and the same document amounts to a lawful undertaking on 
the part of the Central always to pay to each and every share- 
holder in the Harlem that holder’s proportion of the “ annual 
rent reserved by and to be paid under ” the lease of 1873. 
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Any {Mflible'forta odloioUdntionnow anthorifsd^^b^^ 
Btettitw of New Yovk must InTolve a breach of tins contract 
on the part of the Central ; for, whatever Harlem sharehudd- 
ers may get after merger, they can never get their share of 
the “ annual rent ” reserved by tiie lease of 1879. 

It results that in my judgment the complainants’ bill does 
set forth a cause of action, and that such cause of action is 
established by the answers to the extent of entitling com' 
plainants to the relief demanded in the third prayer of the 
bill, viz, that the Central and the Harlem and the said de- 
fendant directors be enjoined during the term of the lease of 
1878 from taking any steps toward consolidating said com- 
panies, or merging the Harlem with any successor to the 
Central. 

An order may be entered declaring, in substance; (1) That 
the bill of complaint does contain facts sufficioit to consti- 
tute a cause of action. (2) That the matter alleged in the 
eighth and sixteenth paragraphs of the complaint (applica- 
bility of Sherman Act) are material and relevant to com- 
plainants’ alleged cause of action, and may (if hereafter 
supported by competent evidence) afford ground for re- 
lief additional to that arising from complainants’ contrac- 
tual rights. 

As the result of this motion, the parties are advised tiliat, if 
complainants choose to move on the pleadings for an in- 
junction pendente lite embodying (mutatis mutandis) the 
third prayer for relief, such motion will be granted; and, if 
they elect to abandon the Sherman Act as a basis for action, 
a f^l decree for permanent injunction, as sought in said 
third prayer, will be forthwith granted. 

In the language of rule 29 (198 Fed. xxvi, 115 C. C. A. 
xxvi), I think, after considering the answers, that there is no 
" principal case ” for trial, so far as plaintiffs’ contractual 
r^ts are concerned. 
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HITCHMAN COAL 4 COKE CO. t;. MITCHELL 

ETAL« 

(District 0>urt, N. D. of West Virginia. December 28, 1912.) 

[202 Fed. Bep., 512.] 

Tbade-Unions ({ 1) — Status Under Common Law. — ^Under the com- 
mon law which governs in West Virginia, labor-union combinations 
must be considered in their threefold relation: (a) To their oi?m 
members; (b) to those who may employ such members; and (c) 
to the public interests.^ 

[Ed. Note. — For other cases, see Trade Unions, Cent. Dig. I 1; 
Dec. Dig. § 1.] 

Monopolies (§ 12) — Status and Powers Under Common Law — Re- 
lations TO Members. — In their relation to their respective members, 
labor unions cannot undertake to require by oath, obligation, consti- 
tution, by-law, or rule, a surrender by such members of their indi- 
vidual freedom of action, and, when they seek to do so, they become 
illegal combinations in restraint of trade. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. S 10; 
Dec. Dig. § 12.1 

Monopolies (§ 12) — Status Under Common Law — Leoalxtt. — ^The 
question of the legality of a labor-union combination is to be de- 
termined from an examination of the union's constitution, by-laws, 
or rules, as they may be called, and, where some of such rules 
are lawful, yet, if others unlawful in character are of such weight 
and importance as to dominate the course of the union’s action, or 
if the lawful and unlawful ones are so interdependent or intermin- 
gled as to render their separation impracticable, the organization 
becomes wholly illegal as in restraint of trade. 

[Ed. Note. — For other cases, see Monopolies, Cent Dig. § 10; 
Dec. Dig. § 12.] 

Master and Servant (88 338, 339) — Interference by Third Per- 
sons. — ^Labor unions in their relations to employers of their mem- 
bers, while they may use all peaceful efforts to advance the inter- 
ests of their members in the way of aiding them to secure better 
wages, shorter hours of labor, and better conditions in which to 
work, may not accomplish these ends by violence, coercion, or in- 
timidation on their part or at their instance. They may not induce 
their members to break existing contracts with their employers, nor 
interfere by intimidation or coercion with the inherent right of the 

A For opinion of Circuit Court of Appeals reversing decree and dis- 
missing bill (214 Fed. 685), see post, page 589. 

The case is pgi ^ in g on appeal in the Supreme Court. 

> Syllabus copyrighted, 1913, by West Publishing Company. 
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employer^ to control his property and conduct his boi^ess in^aii^ 
lawful manner he may choose, and while they have the lawful 
right to advise their members to strike, where not in violation of 
contractSr and by reasoning or persuasion endeavor to prevent 
others from taking their places, neither they nor their members 
have any right by intimidation or coercion to prevent other labor- 
ers or any of the members of the union from taking employment 
with such employer. 

[Ed. Note. — ^For other cases, see Master and Servant, Gent. Dig. 
« 1288 ; Dec. Dig. fiS 338. 389.] 

Motopoues (t 12) — Illegal Combinations — ^Labor UNioNS.-^Neither 
a labor union nor its members may, under the law, use any means 
of coercion or intimidation to compel others to Join the union, or 
to prevent a member from leaving the union if he desires or other- 
wise to interfere with the inherent right of the individual, whether 
a member or not, to dispose of his own labor or capital according 
to his [ 618 ] own will; and in their relations to the general 
public as consumers of the products of labor and capital such 
unions are governed by the same rules of law as to combinations 
in restraint of trade as are combinations of capital. 

[Ed. Nbtei^For other cases, see Monopolies, Cent. Dig. I 10; 
Dec. Dig. { 12.] 

Monopolieb (§ 12) — CoNSPiRACT (f 8) — Illegal Combinattons— 
United Mine Workers of America. — ^The United Mine Workers of 
America is an unlawful organization because of its principles as 
set forth in its constitutions, obligations of ItB members, and rules 
which (1) require its members to surrender their individual free- 
dom of action; (2) seek to require in practical effect all mine 
workers to become members, whether desirous of doing so or not; 
(8) to control and restrict, if not to destroy, the right of the mine 
owner to contract with his employ^ independent of the organtea- 
tlon; (4) to ezclude'^hls right to employ non-union labor if he de- 
sires; (5) to limit his right to discharge, in the absence of contract, 
whom he pleases, when he pleases, and for any cause or reason 
that to him seems proper ; and (6) assume the right through Its 
officers to control the mine owner’s business by shutting down his 
mine, and calling out his men upon indefinite strike in obedience to 
their obligation to the union, whether the men desire to quit work or 
not, whenever such officers deem it to the best interests of the union 
and regardless of his rights or interests, or the loss, direct and indi- 
rect, which he may sustain. It is also unlawful because of its pro- 
cedure and practices, in that (1) it seeks to create a monopoly of 
mine labor such as to enable it as an organization to control the 
coal mining business of the country; and (2) has by express con- 
tract Joined in a combination and conspiracy with a body of rival 
operators, resident in other States, to control, restrain, and to an 
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extent, at least, destroy the coal trade of West^ Virginia, and by the 
admission of its officers has eq;>ent 14 years’ time and hundreds of 
thousands of dollars in effort to accomplish such purpose. 

[B!d. Note. — For other cases, see Monopolies, Cent. Dig. i 10 ; Dec. 
Dig* i 12; Conspiracy, Cent Dig. I§ 7-11 ; Dec. Dig. I 8.] 

MONOPOUBS (§ 12) — COMBIKATIONS — INTBBFEBBI7CB WITH InTEBBTATE 
OoMKEBCB. — Complainant company commenced the operation of a 
coal mine in West Virginia with non-union miners. It was shortly 
notified by officers of the United Mine Workers of America that, 
unless it unionized its mine, a union mine in Ohio, in which some 
of its stockholders were interested, would be shut down, and it 
yielded, its workmen forming a union. A strike was ordered the 
next day, which was settled. In the next three years three strikes 
were ordered, and complainant was subjected to a loss thereby of 
$48,000. At the time of the last, which was a general strike, It 
offered to comply with the terms demanded, and its employes 
desired to continue work, but were not permitted. They became 
dissatisfied, withdrew from the union, and made individual con- 
tracts with complainant by which it was agreed that the mine 
should remain non-union. Defendants, who were officers of the 
union, undertook to organize another local union at the mine, and 
threatened to shut it down unless it should be again unionized. 
Some time previously they had entered into an agreement with 
operators in other States who were competitors of the West Vir- 
ginia mines, by which they undertook to unionize the latter, so that 
they could control conditions and lessen competition. Held, that 
such agreement was unlawful, as in restraint of interstate com- 
merce, and that complainant was entitled to relief by injunction. 

[Ed. Note,— For other cases, see Monopolies, Cent. Dig. I 10; Dec. 
Dig. I 12.] 

181*1 Evidence (I 253) — Suit to Restkain UNLAwruL CouBiNAr 
non — E vidence — ^DECLABA noNs. — On ibe question whether a combi- 
nation la lawful or not, declarations of those engaged In It, ex- 
planatory of acts done In furtherance of Its objects, are competent 
evidence after the combination has been proved. 

[Ed. Note.— For other cases, see Evidence, Gent Dig. 11 994^ 
1002; Dec. Dlg^ f 2S8.] 

In Equity. Suit by the Hitchman Coal & Coke Company 
against John Mitchell and others. On final hearing. De- 
cree for complainant. 

For prior opinion, see 172 Fed. 963. 

George B. E. OUchriet^ of Wheeling, W.' Va., for plaintifi^: 

OKar^ E;Hogg^ of Morgantown, W. Va., for defendants. 



5S6 ^ FBDBiax. 

Oj^on- Of '’Uie ODort. 

Dattok, District Jttdge. 

On September 21, 1909, 1 filed a written opinion in ^is 
cause, reported in (C. C.) 172 Fed. 963. I there stated 
the purposes and objects of the bill and the proceedings 
had thereon and in the cause to that date. I do not, because 
of the necessary length of this opinion made necessary by 
the gravity and importance of the questions involved, deem 
it expedient to reiterate the statement of the case there 
made, but refer to this prior opinion therefor. Suffice it 
to say that to my order refusing to modify and in part 
dissolve the injunction based upon the reasons set forth in 
that opinion an appeal was taken by the served defendants 
to the Circuit Court of Appeals for this circuit. That 
court, on March 11, 1910, dismissed such appeal for want 
of jurisdiction. 100 C. C. A. 137, 176 Fed. 549. • The parties 
then proceeded to mature the cause for final hearing. The 
evidence was taken in open court before me. This evidence 
and the record in bulk is now estimated to be equivalent 
to between 7,000 and 8,000 pages. Briefs of counsel filed 
are equivalent to near 800 more such pages, and the learn- 
ing, research, and legal ability displayed by counsel on 
both sides in these briefs are such as to command not only 
the court's gratitude but its highest admiration. The sin- 
cere purpose to aid, in every possible way, the true and 
right determination of the cause on the part of these coun- 
sel deserves specitil commendation. 

I have given several months’ consideration and study to 
the questions involved. Because of their importance I have, 
upon this final hearing, deemed it proper to review, as 
briefly as possible, the origin of labor unions in England 
and the legislation and judicial dedsions touching their 
rights, privileges, and obligations in that country, as wdl 
as under our Federal and local State laws and judicial 
decisions. 

Without tracing the distinction recognized in England be- 
tween guilds and combinations of common laborers from 
which spring substantially the labor unions of to-day, it is 
sufficittat to say that the emandpation of the serfs in the time 
of Edward III increased largely the number of laborers snd 
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the comp^tion in the labor market, but in the middle of 
the fourteen^ century, when the plague carried off 2,000,000 
souls, nw half the population of the realm, conditions be- 
came reversed — ^labor became very scarce, food rose in price, 
and higher wages were [616] demanded by labor. In con- 
sequence the Statutes of Laborers were passed in 1849 and 
1350, fixing wages absolutely for the summer months, and 
authorizing the justices of the peace to fix them for the 
winter ones. These acts further designed to accomplish the 
other purpose of tying down the liberated serfs who had be- 
come laborers to the soil. A laborer was required under pain 
of imprisonment to remain in his parish, and it was made 
an offense to refuse to work or to receive or offer higher 
wages than those fixed by the statutes. These statutes were 
passed clearly in aid of the agricultural interests of a king- 
dom with limited resources in that regard, seeking to supply 
food products for its people. They looked especially to the 
interest of the consuming public and not to those of the 
laborer. In the reign of Henry VIII the monasteries were 
suppressed, and, in consequence, a large number of unem- 
ployed persons were turned out to wander over the country. 
Thereupon the Statute of Apprentices was enacted ^ in great 
hope, that being duly executed, it shall banish idleness, ad- 
vance husbandry, and yield unto the hired, both in the time 
of scarcity and in the time of plenty, a convenient propor- 
tion of wages.” This act confirmed the former ones regulat- 
ing work and wages, and, in addition, fixed the hours of 
labor, and required the laborer to secure from the master a 
certificate that he had completed his work for him before 
seeking work in a new district. These acts fell into desue- 
tude by the beginning of the last century, and State regula- 
tion of wages became superseded by contractual relation- 
ships between master and' servant. The result was that 
labor, which had before that time opposed State regulation 
of wages, changed front, and began petitioning Parliament 
f<nr such regulation and the enforcement of the Apprentice 
Act. Human nature is the same substantially yesterday, to- 
day, and forever. It was very natural that laboring men, 
seeing to better their condition in life, should a century ago 
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and the laborers many, which ‘they had opposed the pMoed- 
ing centniy when harvests were plenty and laborers^few. It 
is just as natural to-day that from the vast army of laborras 
engaged in the ooal-mining industry, ccmstantly depressed 
by over production demands, should come for legislative 
enactment of wage scales minimum at least, and, in the db- 
sence of such legislation, efforts on their part should be made 
by combination to achieve the same result. The question al- 
ways recurs whether either method can best supersede the 
natural law of supply and demand. The English courts at 
the time manifestly thought not, for when organized trade 
societies, about 1800, instituted actions and sent petitions to 
Parliament to enforce the Apprentice Act (fixing wages), 
they held that the act only applied to industries existing at 
the time of its passage in 1563, thereby rendering it prac- 
tically ineffective, and, in 1813, Parliament formally re- 
pealed it. During these two and a third centuries the Ap- 
prentice Act, fixing wages, necessarily forbade labor combi- 
nations having for their purpose the securing of wages be- 
yond the limit fixed by the law. 

In addition, the common-law doctrine **of restraint of 
trade ** rendered such combinations illegal. In 1797 an act, 
reaffirmed in 1800, [616] known as the Combination Act, 
was passed, making unlawful every combination seeking to 
secure advance oi wages, to change or decrease the hours 
of work, to prevent any employer from hiring anyone he 
chose, to prevent worsen hiring themselves, to induce 
workmen to leave their work to attend any meeting called 
to advance any of these objects, or to spend any money for 
these purposes. 

It is important to pause here, and bear in mind that the 
three charters granted to Virginia in 1606, 1609, 1611-12, 
all expressly provided that the laws and ordinances enacted 
by it should conform to those existing and in foree in Eng- 
land; tiiat under its six State constitutimis (1776; 1880, IffiK), 
1864, 1870, and 1902) the fact has always been recognized 
that'^e common law of England in force prior to the Bevo- 
■iutian 'Was tiie basic law of the 'StatOi eavo and aseq[tt so 
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lar as pBpeided or modified by mther cojostitutionsl or li^gis* 
dative enadmmtt ; tiiiat in the first constitution of West Yir- 
ginia (1861-68) it is enacted: 

“ Such parts of the conunon law and of the laws of the State of 
Fhrginla as, are In force within the boundaries of the State of West 
Virginia when this constitution goes into operation, and are not 
repugnant thereto, shall be and continue the law of the State until 
altered or repealed by the legislature.” Article 11, t 8. 

The same provision was incorporated in the constitution 
of 1872. 

This being true, it is all-important to the correct deter- 
mination of the questions here involved to determine (a) 
just what the common law was at the time prior to the birth 
of Virginia as regards these labor organizations; and (b) 
how far that law has been repealed or modified by legisla- 
tive enactment in Virginia and West Virginia. While there 
have been very many conflicting decisions in the different 
States of the Union, it seems to me that the questions are 
essentially local in character, and must be determined by 
local law. It is certainly an inherent power of each State 
to determine for itself how law and order shall be main- 
tained and crime punished. This power necessarily carries 
with it the right to determine what assemblies meeting 
within its limits are lawful or unlawful, for what lawful 
purposes organization may be bad, and for what purposes 
it may be unlawful to organize and operate within its limits. 
This: inherent power in the State can only be superseded by 
the veiy limited power of the National Govermnent to inter- 
fere provided for by the Federal Constitution. For this 
reason it seems clear to me that I must determine what, con- 
stitutes a lawful organization in West Virginia by its laws, 
and not by either statutes or judicial decisions of other 
States. What may be lawful in one may be unlawful in an- 
other, what may be criminal in one may be permissible in 
another. In this view of the matter, the subsequent legisla- 
tion and decisions ‘in England become immaterial, exq^t 
so far as i they may aid os in defining the true ‘principles 
of the common law existing prior to 1776, and still existing 
jO'thia^State. It will be sufficieut.to say ‘ that tiie‘(^biiia- 
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tum AJct of 1800 was, io 1825, repealed by the Efiglidi Parlia- 
ment, and coni^iracy alone became the combination Uable 
to prosecution. For common-law conspiracy a number of 
the members of trades unions were prosecuted for com- 
bining to' raise [617] wages and for other of their declared 
purposes, and convictions were had. In 1856 Crompton 
declared; 

"lliat all combinations tending directly to Impede and interfere 
with the free coarse of trade were not only Illegal but criminal.” 

In 1859 Parliament passed an act more closely defining 
the offense of ‘‘molestation and obstruction” used in the 
act of 1825. It rendered peaceful persuasion to induce work- 
men to abstain from working, in order to raise their wages, 
lawful Was this act necessary because prior to it such 
persuasion for such purpose under the common law was 
unlawful! If so, has that common-law rule been abrogated 
in West Virginia by subsequent legislation? These ques- 
tions must be considered later. Under this act of 1859, it 
was held by the Queen’s Bench (1867) by Cockbum, C< J> : 

" I am very far from saying that the members of a trade union, con- 
stituted for the purpose not to work, except under certain conditions, 
and to support one another in the event of being thrown out of em- 
ployment, in carrying out the views of the majority would bring them- 
Btives within the criminal law, but the rules of the society would cer- 
tainly operate in restraint of trade, and therefore in that sense be 
unlawful.” 

The labor unionh thereupon secured the passage of the act 
of 1871, providing that : 

” The purposes of any trade union shall not, by reason merely that 
they are in restraint of trade, be deemed to be unlawful, so as to 
render any member of such trade union liable to criminal prosecution 
for conspiracy or otherwise.” 

Was this act secured to repeal another common-law rule 
existing prior? If so, has such common-law rule been abro- 
gated in West Virginia? If not, could Congress, by virtue 
^ its power to regulate interstate trade, traffic, or commerce, 
interfere with or prevent this State’s enforcement of it as re- 
gards intrastate trade? This act of 1871 was the result of 
the limg agitation preceding, whidi had resulted in the ap- 
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|»diiii^eiii of a royal commission by Queen Victoria in 1867, 
and which commission had made 10 preliminary reports, 
and its final one on March 9, 1869. As a result the Groyem- 
ment introduced a bill to legalize trade unions so far as they, 
being combinations, were in restraint of trade, and, in addi- 
tion, the bill included certain clauses which made criminal 
certain acts of theirs. Objection was made by the onions to 
these criminal provisions. The result of the long agitation 
that followed was that the bill was cut in two, one being St. 
34, 35 Viet. c. 31, known as the Trade Union act of 1871, 
above referred to, the other the Criminal Law act 1871 (St 
34, 35 Viet. c. 32). By four years of agitation the unions se- 
cured the appointment of another royal commission which 
reported in 1875. Following this report Parliament re- 
pealed the Criminal Law Amendment act, 1871 (St. 34, 35 
Viet. c. 32), and passed the Criminal Conspiracy and Protec- 
tion of Property act, 1875 (St. 38, 39 Viet c. 86), and in 
1876 amended the Trade Union act, 1871, by an act known as 
the Trade Union Act (1871) Amendment act, 1876, and the 
two together, it was provided, were to be cited as the “ Trade 
Union acts, 1871 and 1876.” The “ Conspiracy and Protec- 
tion of Property act, 1876,” was amended by an [6181 act 
known as “ the Trades Disputes act, 1906,” and it was pro- 
vided that it and the “Trade Union acts 1871 and 1876,” 
together might be cited as the “ Trades Union acts 1871 to 
1906.” These embrace the existing statutory law of Eng- 
land touching labor unions. 

The Trade Union act of 1871 provides: 

"2. The purposes of any trade union shall not, by reason merely 
that th^ are In restraint of trade, be deemed to be unlawful, so as to 
render any member of such trade union liable to criminal prosecution 
for conspiracy or otherwise. 

"8. The purposes of any trade union shall not, by reason merely 
that they are in restraint of trade, be unlawful so as to render void 
or voidable any agreement or trust 

“ 4. Nothing In this act shall enable any court to entertain any legal 
proceedings Instituted with the object of directly enforcing or recov- 
ering damages for the breach of any of the following agreements, 
namely: 

** (1) Any agreement between members of a trade union as such, 
cmMemlng ttw conditions on which any members for the time bring 
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(2) Ai^ agreement for the payment by any person of any sob- 
scdption or penalty to a trade union ; 

(8) Any agreement for the application of the funds of a trade 
unions 

** (a) To provide benefits to members; or, 

** (b) To furnish contributions to any employer or workman not a 
member of such trade union, in consideration of such employer or 
workman acting in conformity with the rules or resolutions of such 
trade union; or 

** (o) To discharge any fine hnposed upon any person by sentence 
of a court of Justice ; or, 

^ ** (4) Any agreement made between one trade union and another ; or 

** (5) Any bond to secure the performance of any of the above-men- 
tioned agreements. 

‘*But nothing in this section shall be deemed to constitute any of 
the above-mentioned agreements unlawful. 

** 6. The following acta, that is to say : 

(1) The friendly societies act, 1855 and 1858, and the acts amend- 
ing the same ; 

** (2) The industrial and provident societies act, 1867, and any 
act amending the same ; and 

** (3) The companies acts, 1862 and 1867, shall not apply to any 
trade union, and the registration of any trade union under any of the 
. said acts shall be void, and the deposit of the rules of any trade union 
made under the friendly societies acts, 1855 and 1858, and the acts 
amending the same, before the passing of this act, shall cease to be 
of any effect.” 

Section 6 then provides that any seven or more members 
of a trade-union >may register such trade-union, “ provided 
that if any one of the purposes of such trade-union be un- 
lawful such registration shall be void.” Section 7 author- 
izes a registered union or any branch of it under the act to 
purchase and lease land not exceeding one acre in the name 
of trustees to sell, exchange, and mortgage the same. Sec- 
tion 8 vests all land and personal property of the union or of 
its branches in the trustees selected therefor and their suc- 
cessors. Section 9 authorizes such trustees to sue and be 
sued touching the property rights of the union. Section 10 
limits personal liability of such trustees to funds actukily 
received by them as such. Section 11 requires the treasurer 
nf title union to render to the trustees^ accounts of i^oneys, 
or securities received by f him the 

union rules may prescribe, and, if required, to turn over to 
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th« irnstoes [513] balanoes in his hands and all bodes, 
pa{>er8, and pn^ierty of <^e union. Section 12 provides for 
le^l enforcement and criminal punishment of any officer, 
member, or other person fraudulently obtaining possession 
of, withholding, or misappropriating funds or property of 
the union so registered. Section 13 provides the rules of 
registration to be: (1) By an application with printed 
copies of the union’s rules, and a list of the titles and tb^ 
names of its officers sent to the registrar who (2) shall'be- 
come satisfied that the union has complied with ^e jw^uire- > 
ments of the act. ( 3 ) That no union shall regisfox* und^ 
name identical or so nearly the same as to deceive with,^at 
of another existing registered union. (4) lil’here the^nnion 
has been in operation for more than a year before applica- 
tion made for registration, a general ^teme»t of the re- 
ceipts, funds, effects, and expenditures of »uch union to be 
delivered to the registrar. (6) The cei^ificate of registry 
unless proved to have been withdra'vn or canceled to be 
conclusive that the requirements of the act have been com- 
plied with. (6) One of the Secretaries of State to have 
power to make regulations from time to time touching de- 
tails of registration, the forms to be used, the inspection of 
documents kept by the registrar and the fees to be paid for 
registration. Section 14 provides ( 1 ) that the rules of the 
union shall contain provisions in respect to the several mat- 
ters mentioned in the first schedule of the act; and (2) that 
a copy thereof shall be delivered to any person by the union 
on payment of a sum not exceeding one shilling. Sectiem 16 
provides that every registered union shall have a registered 
office. Section 16 provides that a general statement of the 
receipts, funds, effects, and expenditures of the union be on 
the 1st of June of each year transmitted to the registrar, to- 
gether with any alterations in rules or changes in officers of 
the union. Section 17 : Registrars to report annually to 
Parliament. Section 18 makes it a misdemeanor to circulate 
with intent to defraud other than the existing rules of a 
union. Sections 19 , 20, 21, 22, and 23 relate to legal proeqed- 
TT ga for the enforcement of the fines and penalties pro- 
: vided for in. the act and of definitions of terms used and 
“ the First Schedule ” defines six mattws to be provided for 
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I>y the; luuon’s rules: (1) The name and place of meetingior 
husiaees; (2) the whole of the union’s objects, and the piir* 
poses for which its funds shall be applicable, the conditions 
under which a member may become entitled to benefits, and 
the fines and forfeitures that may be imposed ; (8) the man- 
ner of making, altering, amending, or rescinding the rules; 
(4) a provision for the appointment and removal of a gen- 
eral committee of management, of trustees, Measurers, and 
other officers; (5) a provision for the investment of the 
funds and an annual audit of accounts; (6) inspection of 
^ botJ(s and roll of membership by every person having 
disinterest in the union’s funds. The amendments provided 
by. ttie act ol 1876 do not change these provisions, but en- 
large tiiem by U) allowing unions to pay money on the 
death of a child under 10 years of age; (2) providing for 
transfer of union’s funds from the estate of a bankrupt 
trustee to a new trustee; (S) requiring registration by regis- 
tered unions in all countries where the unions operate; 
(4) regulating the witladrawal and cancellation of registra- 
tion certifi[620]cates; (5) allowing one under 21j but over 
16 years of age, to become member of a registered union, and 
providing how funds due him may be paid by the union; 

(6) providing how a registered union may change its name; 

(7) that two or more unions may amalgamate and the pro- 
ceedings necessary thereto; (8) and how a union may dis- 
solve. 

The Conspiracy ahd Protection of Property act, 1876, pro- 
vides: 

**Aii agreement or combination by two or more persons to do or 
procure to be done any act in contemplation or furtherance of a trade 
dispute shall not be indictable as a conspiracy if such act committed 
by one person would not be punishable as a crime. 

*^An act done in pursuance of an agreement or combination by two 
or more persons shall, if done in contemplation or furtherance of a 
trade dispute, not be actionable unless the act, if done without any 
such agreement or combination, would be actionable. 

** Nothing in this section shall exempt from punishment any 
sons guilty of a conspiracy for which a punishment is awarded by any 
act of Parliament. 

Nothing in this section shall affect the law relating to riot, unlaw- 
ful assenbly, breach of the peace, or sedition, or any oflente against 
tlm Stfita or the Soyeret^ 
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It makes it criminal for (1) an employ^ of a municipality, 
alone or in combination with others, to break his contract 
of employment if he has reasonable cause to believe his 
doing so will deprive the inhabitants of the place wholly or 
to a great extent of gas or water; (2) to break a contract of 
hiring when there is reasonable cause to believe the doing 
so will endanger life, cause serious bodily injury, of expose 
valuable property, real or personal, to destruction or serious 
injury, for a master legally bound to furnish his servant 
with food and clothing to fail to do so where such failure 
is likely to impair seriously the health of the servant. It 
then provides: ^ 

** Every person who, with a view to compel any ollher person to 
abstain from doing or to do any act which such other person has a 
legal right to do or abstain from doing, wrongfully and without legal 
authority — 

** (1) Uses violence to or intimidates such other person or his wife 
or children, or injures his property ; or, 

** (2) Persistently follows such other person about from place to 
place; or, 

“ (8) Hides any tools, clothes, or other property owned or used by 
such other person, or deprives him of or hinders him in the use 
thereof; or, 

“ (4) Watches or besets the house or other place where such other 
person resides, or works, or carries on business, or happens to be, or 
the approach to such house or place; or, 

“ (5) Follows such other person with two or more other persons in 
a disorderly manner in or through any street or road, shall, on con- 
viction thereof by a court of summary Jurisdiction, or on indictment 
as hereinafter mentioned, be liable either to pay a penalty not exceed- 
ing twenty pounds, or to be imprisoned for a term not exceeding 
three months, with or without hard labor. 

^‘Attending at or near the house or place where a person resides 
or works or carries on business or happens to be or the approach to 
such house or place, in order merely to obtain or communicate infor- 
mation, shall not be deemed a watching or besetting within the mean- 
ing of this section.” Repealed by section 2, Trade Disputes act, 1906, 

The remainder of its provisions relate to the legal proceed- 
ings to be pursued in its enforcement, to definitions of its 
terms and to its application to Scotland and Ireland. 

[5S1] "Pie Trade Disputes act, 1906, provides : 

” 1. — ^The following paragraph shall be added as a new paragraph 
after the first paragraph of section three of the Conspiracy and 
Protection of Property act, 1875: 
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dene in porcnmnee of an agreanieiit or combiiwtloQ 
two or more persons shall, If done in contemplation or fqrtherance 
of a trade dispute, not be actionable vaileas the act, if done without 
any such agreement or combination, would be actionable/ 

(1) It shall be lawful for one or more persons^ acting oh 
their own behalf or on behalf of a trade union or of an indlvldital 
employer or firm in contemplation or furtherance of a trade dispute^ 
to attend at or near a house or place where a person resides or works 
or carries on business or happens to be. If they so attend merely for 
the purpose of peacefully obtaining or communicating information, 
or of peacefully persuading any person to work or abstain from 
working. 

** (2) Section seven of the Gonspiracy and Protection of Property 
act;; 1875, is hereby repealed from * attending at or near ’ to the end 
of the section. 

^*3. An act done by a person in contemplation or furtherance of 
a trade dispute shall not be actionable on the ground only that it 
induces some other person to break a contract of employment or 
that it is an interference with the trade, business, or employment 
of some other person, or with the right of some other person to 
dispose of his capital or his labor as he wills. 

**4« (1) An action against a trade union, whether of workmen 
or masters, or against any members or officials thereof on behalf of 
themselves and all other members of the trade-union in respect of 
any tortious act alleged to have been committed by or on behalf 
of the trade-union, shall not be entertained by any court. 

** (2) Nothing in this section shall affect the liability of the trustees 
of a trade-union to be sued In the events provided for by the Trades- 
Union* act, 1871, section nine, except in respect of any tortious act 
committed by or on behalf of the union in contemplation or in fur- 
therance of a trade dispute.” 

In giving this very limited review of the origin and 
progress of English legislation touching trade-unions, I 
have not stopped to cite authorities. It will be sufficient 
for me to say that by aid of counsel I have had before me 
and have consulted the English works, Greenwood on the 
Law Selating to Trade-Unions, Chalmers-Hunt on Trade- 
Unions, Davis’ Labour Laws, Wright’s Criminal Conspiracies, 
Webb’s History of Trade-Unionism, Schlosser and Smith 
Clark’s Legal Position of Trade-Unions, Webb’s Industrial. 
Democracy, 14 Enc. Laws of England, Eleventh and Final 
Report of the Royal Commissioners (First Commission ap- 
pointed) 1869, and Second and Final Report of the C^nmiis- 
siojuas (second appointed) 1876. 
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It i8^80lnewh•t difficult to define the exact stiitiw of these' 
unioiis under the involred end confusing legislation existing 
to-day in Enghuid. Their position in the body politic is 
certaiidy anomalous. 'Discussmg the Trade-Union act of 
1871/Farwell, L. J., in the Taff Vale case (1901) 1 K. B. 170, 
says: 

**A trade-unton Is neither a corporation, nor an indlvldnal, nor a 
partnerriilp betwem Individuals. It is an association of men which 
alnrost invariably owes Its legal validity to the Trade-Union acts 
1871-76, • • * and the legislature in giving a trade-union the 
capacity to act by agents, has without incorporating it, given it two 
of the essential qualities of a corporation.” 

Provisions are made for registered unions, but the ac- 
ceptance of such provisions is purely voluntary. These 
registered unions obtain few privileges that are not et'joyed 
by those unregistered. It is very [62S] doubtful whether 
class legislaticm of this character could be enacted and en- 
forced in the United States by reason of constitutional limi- 
tations, both Federal and State. It is to be always borne in 
mind that the power to legislate is supreme and unrestricted 
in the English Parliament, while always limited here by the 
written Federal and State Constitutions. However, we are 
not called upon to pass upon the constitutionality of such 
legislation for none such exists under Federal statute, or 
by laws of West Virginia as we shall presently show. How- 
ever, some limitations in England still exist, under this 
legislation, upon the acts and proceedings of union organiza- 
tions, that tend clearly to establish common-law principles 
existing u, this State by which we must be bound. Some 
of these it'feems important to indicate. 

First. least, prior to the last act (1906), which pro- 
vided by it(section 3 that “ an act done by a person in con- 
temphtion f furtherance of a trade dispute shall not be ac- 
tionable OB ^e ground only that it induces some other per- 
son tti| brea^a contract,” it was clearly unlawful for these 
union4by th^ trustees and officers to induce or procure men 
to bre^-eon^ts with their employers. This was distinctly 
held b^.the of Lords in 1901 in the case of Quinn y. 
Leoith^ A. ^496, 70 L. J. P. C. N. S. 76, 65 J. P. 708, 60 
Week, ^p. li^, 85 L. T. N. S. 269, 17 Times L. B. 749, and 
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(1906) A. C. 289, 74 X. J. E. B. N. S. 8^^ 68 Weak. 

698, 92 L. T. N. S. 710, 21 Times L. B. ^1. Tlds latter 
as reported in 1 British Ruling cases, 1*, will be found to in* 
Ttdve closely a similar condition of fact esdsting here. The 
coal company and 73 other plaintiffs brought action against 
the Miners’ Federatism, its trustees, officers, and certain mem- 
bers of its executive council for wrongfully and maliciously 
procuring and inducing its workmen in the mines to break 
their contracts of service with the plaintiffs. It appeared 
that the Federation (a registered trade union) fearing that 
the action of merchants and middlemen would reduce tho 
price of coal, and consequently the rate of wages, ordered a 
“ etop day,” obeyed by over 100,000 men who took a holiday, 
and thereby broke their contracts of service. Subsequently 
four additional “stop days” were ordered, and the men 
ceased work in violation of their contracts. It was found 
this advice to the men on the part of the Federation’s coun- 
cil was given without malice. Bigham, J., dismissed the ac- 
tion. The Court of Appeal reversed the judgment, and 
awarded damages to the plaintiffs. (1903) 2 K. B. M5, 72 
X J. K. B. N. S. 893, 89 X T. N. S. 393, 19 Times X|B. 708. 
Up<m appeal to the House of liords, the Court of Appeal was 
affirmed and the Federation’s appeal dismissed; the Dari of 
Halsbury, X C., liord Machaghten, liord James, ahd Liord 
Lindley delivering concurring opinions. Good faith was 
there held to be nd justification; “that to combing to pro- 
cure a number of persons to break contracts is manikatiy un- 
lawful.” This ruling is in full accord with our Amncan de- 
cisions which sustain the right to an injunction aftinst the 
officers of a labor union to restrain them from induing mem- 
bers of such organization to strike in violation oweir con- 
tracts of employmmit, or which hold them liable i damages 
therefor. Holder v. Cmnon Mfg. Go. (1904) 18fN.‘Ci 892, 
47 S. E. 481 ; Tvhvdar [628] Rivet ds Stud GJ v . teeter 
Boot <6 Shoe Co. (1908) 86 C. C. A. 648, 16{ Fed.' 824; 
A. R. Bamee db Co. v. Berry (1907) (C. C.) #6 Fell. 72; 
OTA Dominion 8. S. Co. v. McKenna (1887)7(0. C.) 80 
F^. 48; Thomas v. Cinoimudi, N. O. <6 T. P. A Co. jl894) 
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, 4lQ!tere8t;. Com. B.788, 82 Fed. 816; T hacker CotAiSb CokeCOt, 
V. Bwke (1906) 59 W. Va. 253, 53 S. E. 161, 6 L. R. A. 
(N. S.) 1091, 8 .^n. Cas. 885. Attached, to the report of this 
last case in 5 L. R. A. (N. S.) 1091, will be found a very 
valuable note citing many additional authorities. It would 
seem clear that section 3 of the English act 1906, above re- 
ferred to, can only effect the enforcement of this principle in 
England when a trade dispute is on between the same par- 
ticular employer a,nd his employes, and therefore that no 
sanction for the claim for the so-called sympathetic strike 
can be found in it where the breaking of contracts is involved. 

Second. The Conspiracy act 1875, it will be observed, ex- 
pressly makes criminal all violence and intimidation against 
any person to prevent him from exercising his legal rights, 
or against his wife or children, or injury to his property, 
from persistently following him from place to place, from 
hiding his tools, clothes, or other property, or from depriv- 
ing or hindering in the use thereof, from watching or beset- 
ting his house or place of business or the approach thereto, 
or from following such other person with two or more others 
in a disorderly manner through any street or road. In detail 
specification of forbidden acts this English statute possibly 
has gone further than many of our American court decisions 
have gone as regards what shall be considered as intimidation 
and violence, nevertheless the general principle is the same, 
and is fully recognized in this coimtry, as also the right to 
resort to injunction to stay such violence and intimidation. 
It is needless to cite the vast number of cases establishing 
this principle in this country beyond peradventure. 

Third. It will be noted what stress is laid by this English 
legislation upon the rules that may be adopted by the unions. 
In order for them to have the benefit of registration, these 
rules must be filed with the registrar. All changes therein 
must be reported, and they are to be printed and copies fur- 
nidied on demand of any one upon paymmit of a nominal 
fee. The dear purpose of this publicity is that it may be 
apparent to the public just how far the union is lawfid in 
its mganization and designs, and that the courts, when ap- 
pealed to, may determine the character of the uninn by an 
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ttamiliatidii of its rules. As a result, since these acts were 
|iasu9^, the English courts have been called upon to deter- 
mine by such examination whether several of these organisa- 
tions were lawful or not From these decisions can be ascer- 
tained some very valuable information as to what penalties 
and obligations can be enforced by these unions against (a) 
its own members; (b) against the interests of its members^ 
employers; and (c) against the interests of the public. 

In Cha'^erlain?B WJuirf Limited v. Smith (1900) 2 Ch. 
Div. 605: 

**The rules of an association, called the Tea Clearing House, the 
members of which were dock companies and tea warehouse keepers 
carrying on the business of warehousing tea in bond, provided (rule 
11) that every member should charge on teas the respective rates and 
adhere to the terms and con[52a]ditions specified in a schedule to 
the rules, and should not be at liberty to depart from them in any 
way, except that a discount not exceeding 10 per cent might be al- 
lowed on the said rates. No other discount, no money gratuities, and 
no advantages, direct or Indirect, should be offered or allowed by any 
member to any merchant, broker, or other person in connection with 
any matter or thing in any wise relating to the Tea Clearing House 
agreement. By rule 14 no subscriber should be entitled to warehouse 
or deposit tea with, or employ in connection with tea, any dock com- 
pany or tea warehouse keeper who was not a member of the Clearing 
House, or to purchase or sample any tea from the warehouse of any 
non-member. By rule 15 any member breaking or faUing to observe 
any of the rules was to be liable to expulsion by resolution of the 
committee. The committee passed a resolution expelling the plain- 
tiffs for an alleged breach of the rules, and they brought an action 
against the members of the committee to restrain them from acting 
on the resolution, on the ground (inter alia) that the plaintiffs had 
not had an opportunity of being heard in their defense. Kekewich, J., 
granted an interlocutory injunction. Held, on appeal, that the asso- 
ciation was a * trade union ' within the meaning of section 16 of the 
^ade Union act Amendment act, 1876; that its objects were illegal 
independently of the Trade Union act, 1871; and that section 4 of 
that act prevented the court from directly enforcing the agreement be- 
tween the members: Held, also, that by granting the injunction the 
epnrt would be directly enforcing the agreements The injunction, was 
aocordiugly dissolved.” 

.{• Ill V. (1908) 88 L. T. 686 

' ^Under the rules of the Amalgamated Society of Tailors» it wds 
lipvided^hy rule 84, /Trade Regulations,* that daring slack seasons 
a fair equitable division of trade shall be compulsory in al^ shops'. 
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That ^ fair equitable division of trade shall be understood to mean 
that ea<^ man shall ^t trade to the same value as his fellow man or 
U hear it as possible. In no shop shall the dual system of piece- 
work and day wage be allowed to exist. No member of this society 
shall in future be allowed to leave a workshop for the purpose of 
working outdoors or at home, except by the express permission of 
hla branch committee, such permission only to be granted in case of 
physical Inability to remain in the workshop, and to be in all cases 
indorsed by a general meeting of the members of the branch. Ariy 
member breaking the rules and allowing himself to run out of society 
and still work for a society shop, the branch shall have full power 
to deal with the matter as they deem best, subject to rules 32 and 88. 
That a working week shall not exceed fifty-four hours, each district 
or town to regulate its own time of starting in the morning and leav- 
ing off in the evening, and that no overtime be worked except in cases 
of necessity. Time lost on one day cannot be made up on the fbi- 
lowing or any subsequent day. Members infringing this rule shall 
be dealt with as the branch directs, subject to rules 32 and 33. By 
rule 32, if a member acted contrary to the interests of the society or 
its rules, he was to be fined or expelled. Held, that the society was 
illegal.” 

This case was heard in King’s Bench before Lord Alver- 
stone, C. J .9 Wills and Channel, JJ., all concurring. It was 
appealed and affirmed by the Court of Appeal in 1904, Oid- 
Un V. Elwin^ 90 L. T. 840, all three of the judges concurring. 
In his opinion in this case Collins, M. B., says : 

”It is possible for societies to frame rules which contain an ele« 
ment of illegality in them without at the same time vitiating the 
whole sytem. It* is possible. It is also possible for them to make 
rules which are apparently and ostensibly innocuous, and yet may 
vitiate the whole system, because, rightly understood and consid* 
ered as a whole, their innocent parts are merely ancillary to that 
part which is not in point of law deemed to be legal. * The question 
on which side of the line the particular rules of a particular society 
fall Is a question of fhct in each case.” 

[526J Again he says: 

”At common law agreements in restraint of trade are bad, and 
combinations in restraint of trade are Illegal. But the Trade-Union 
acts have to a certain extent, and for certain limited purposes, modi- 
fied the rigor of the common law.” 

The case of Oozney v. Bristol^ etc.j Trade c6 Provident 
Society (1909) 1 K. B. 901, was an appeal from the county 
court : to King’s Bench Division, and from there to the 



Court of Appeal. The defendant was held to be pra^i&tiy 
an indemnity company undertaking to pay sick, funeral^ and 
death benfits, and also benfits to members when on strike. 
The action was brought to recover such benfits not paid. 
The county court held the society illegal, and the action in 
consequence not maintainable. This action was reversed by 
the King’s Bench and the reversal approved by the Court of 
Appeal upon the ground expressed by one of the judges that 
^ this society is just inside the limits of legality,” for the 
reason, as expressed by another of them, that provisions to 
encourage or procure a strike may be illegal. Provisions for 
the assistance of the victims of a strike may be perfectly 
legal. In these rules I can find no provisions addressed to 
the procurement or even sanction of a strike.” Channell, J., 
of the King’s Bench, in his judgment in this case, says: 

“ It seems to me that the grounds for suggesting illegality are two : 
First, there may be Illegality in the character of the influence which is 
exerted, which may amount to unlawful coercion ; ♦ • * secondly, 
that with which I think we have to do in this case, namely, the doc- 
trine as to restraint of trade. Speaking generally, and without pre- 
tending to give an exhaustive definition, that doctrine is that it is 
unlawful to fetter by agreement the freedom of action of any one en- 
gaged in trade, as a trader or an employer or a workman, except so 
far as such fetter is reasonably necessary for the protection of the 
person seeking to impose such fetter upon others.’* 

Again he says: 

’’What I think has^o be found in order to make the association 
illegal Is that the members agree to submit their own action to the 
decision of others, and to strike or not as directed. That would cer- 
tainly make the society unlawful, and probably, also, it would be un- 
lawful if the object is to combine for the purpose of putting pressure 
on employers, and thereby to fetter their freedom of action.” 

In his opinion in the case, Fletcher Moulton, L. J., says: 

’^To answer this question (of legality of the association) it is 
necessary to examine the purposes for which the defendant society 
is formed, and the means whereby it proposes to effect those pur- 
poses. If either of these be illegal, it may be necessary to examine 
more closely into the nature of that illegality to see whether it ii of 
such a kind as to taint the whole constitution of the society and make 
it an iUegal society. ♦ • ♦ It follows, therefore, ♦ ♦ • that 
tim^queetioh must be decided entirely by an ekamlnation of the cbn- 
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lMta«f flie printed .bO|iA of ralts (tf tbe aoctety* These mien delbie 
Ite ennstUntlon and <AJeete, and aet forth the detailed mlea ad<q>ted 
bp It ter carrying eot those objecte.” 

The case at Russell v. Amalgamated Society of Ca/r^enters 
db /otncra seems to have been a test one, having ap- 
pealed to the Court of [626J Appeal, and from there to the 
House of Lords (1910), 1 E. B. 606, and 81 L. J. K. B. 619. 
In this case it was held : 

Where the rules of a society combined provisions for the militant 
purposes of a trade union and provisions for the provident purposes 
of a friendly society, and it was provided by one of the rules that 
members of the society might be expelled, with the result that they 
would forfeit all future benefit from the funds of the society, for non- 
compliance with the decisions of committees directing the militant 
operations of the society or for violating the recognized trade rules 
of the district, held, that the main object of the society was illegal 
at common law, as being in restraint of trade, and that the rules 
relating to its provident purposes were so inseparably connected 
with that object as to be affected by its illegality, and therefore un- 
enforceable; and consequently that an action for moneys alleged to 
have become payable to a member under those rules was not main- 
tainable,*’ 

Vaughan, L. J,, of the Court of Appeal, in his opinion 
says: 

“ It is not every restraint of trade which will romler the provisions 
of an agreement unlawful, in the sense that it cannot be enforced by 
action at common law. To have that effect, a restraint of trade must 
be such as in some way to prejudice the Interests of the community. 
It may do that in a case where the freedom of contract of an indi- 
vidual is restricted to an unreasonable extent by an agreement which 
he has entered into, or in a case where the area from which em- 
ployers, not parties to the agreement, can seek to obtain workmen 
is unreasonably restricted. It may be observed, in passing, that it 
cannot be said in the latter case, as it can in the former, that the 
restraint of freedom of trade arises in consequence of the voluntary 
action of the party whose freedom is restrained ; for, in a case where, 
for instance, the rules of a trade union prohibit their members from 
working with non-union men, there is a restraint of trade to the 
prejudice of employers and workmen other than members of the 
trade union, quite Independently of any action of their own.” 

And again: 

**With regard to clause. S, which provides that, where one of the 
ooQunittees o| the union therein mentioned considers it to the best 
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Infers of the members of the'u&ioa that tbej should refuse lo ^rork 
with uon^unlon meu» they shall be entitled to trade privileges, It 
appears to me that this clause does involve a restraint of trade lu- 
consistent with the public interest The same observation seems to 
me to apply to clause 6, the important words of which are those pro- 
viding that any members who may be withdrawn from their employ- 
ment on the instruction of one of the committees of the union therein 
mentioned shall be entitled to trade privileges. The effect of the 
rules seems to me to be that the members in question must leave 
work when they are so withdrawn by the instructions of the com- 
mittee. Then, again, rule 48, cl. 1, appears to me most material for 
the purpose of showing that the rules contemplate such a restraint' of 
trade as to render them generally unenforceable in law. (The Lord 
Justice here read the clause.) In my opinion that clause, iu sub- 
stance, from beginning to end amounts to such a restraint of trade as 
necessarily to render its provisions unlawful. It trespasses against 
the principle of freedom of contract. The workman is not to be 
allowed to take a sub-contract or do piecework, or to work in fixing, 
using, or finishing work which has been made under conditions which 
the union may consider unfair, and, if he does So, he is liable to be 
expelled from the union. From every point of view this clause is, in 
my opinion, of such a character that it must of necessity tend seri- 
ously to hamper and restrain trade.’* 

Kennedy, L. J., in his opinion in the case, says: 

*'The only question before us now is, therefore, as I have said, 
whether this society is an illegal society at common law. In dealing 
with that qaes[687ltion I will not refer to the rules of the defendant 
society in detail, as they have been already fully dealt with by the 
other members of the court. Speaking generally, what seems to me 
to be the vice of these rules is that they provide for a restraint of 
trade, not shown to be reasonable, in that they Involve a surrender 
by the members of the union of their Individual freedom of action ; 
for they provide that a member may be expelled from the society, 
under rule 48, cl. 1, with the result that he will forfeit all future 
benefits, unless he renders passive, or, if required, active, obedience 
to the decrees of certain bodies constituted within the union under 
the rules.’* 

In his opinion in the House of Lords, Lord Macnaghten, 
ill this case, says: 

"The only question, therefore, seems to be this: Is this trade union, 
apart from the act of 1871, a lawful association? The answer must 
depend on a consideration of its purposes as manifested In its rules. 
It Is not every restraint of trade that Is unlawful. But I <mnnot 
ddUbt restraint of trade which is unreasonable, oppressive, and 
dsstHi^ve of individual liberty Is tmiuwfat. And 1 cannot hUlp 



y^th the If^rne^ Jjiidges of the Court of Appeal that audi Is 
'the character of some of the rules of this society ; and, further, that, 
^Tinye regard to the constitution of the society, the powers vested In 
its ezecutWe officers, and the blending of its funds fmr all purposes, 
it is impossible to separate what is legal from what Is not legal.** 

And in discussing the effect of this Trade Union act, 1871, 
as supplemented by the act of 1876, Lord Robson says: 

** It is to be observed that the act did not go the length of abrogat- 
ing or altering the general law against restraint of trade. It grafted 
an exception on it in favor of certain classes of persons, but by sec- 
tion 4 it maintained the principle of the old law even against those 
persons, to the extent of refusing the assistance of the courts in the 
direct enforcement of contracts between members of a trade union, 
when the purposes of the union were in restraint of trade. Had it 
gone further, and altogether excluded the application of the common- 
law doctrine in this connection, the courts would have been compelled 
to give full effect by decree or injunction to contracts whereby work- 
men had bound themselves not to undertake certain legitimate kinds 
of work, and to refrain, under certain circumstances, from working 
at their trade at all, except by leave of their union, no matter what 
their immediate necessities might be. Such contracts would then be 
as legal as any other by which a man limits his freedom of action for 
a definite time or purpose, and the prospect of the burden which would 
thus be cast upon the executive of actively enforcing great numbers 
of such contracts in periods of industrial hardship or disturbance, 
was one from which Parliament might well shrink. But the opera- 
tion of section 4 of the act of 1871 is not confined merely to contracts 
in restraint of trade. It enacts also that ' nothing in this act shall 
enable any court to entertain any legal proceeding instituted with the 
object of directly enforcing or recovering damnges for the breach of, 
(inter alia) *(3) any agreement for the application of the funds of 
a trade union — (a) To provide benefits to members.’ Prima facie the 
agreements thus excluded from the benefits of the act are legal and 
meritorious, and their exclusion can only be due to the fact that they 
rest, in some degree, upon a consideration involving a restraint of 
trade which the law tolerates, but will not directly assist.*’ 

See, also, Mudd v. General Union of Operative Carpenters 
(& Joiners (1910) 103 L. T. 45, and Thomas v. Portsmouth, 
‘‘A” Branch of the Ship Constructive^ etc.^ Association^ re- 
ported in the Times Law Reports May 8, 1912, which are to 
the same tenor and effect. 

I have made this review of the English legislation and de- 
cisions in regard thereto to make clear the demonstration of 
these propositions: 
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t^} t )d ^rst* ^ase union ooinlnnati^ undat iHo 
IliW muei be conadered .in their threefold rehition : 
their .own members; (h) to those who may employ suoh 
members; and (o) to the public interests. 

[2] Serond. That in their relations to their respediive 
members they cannot, even under the advanced legislation 
of England, undertake to require, by oath, obligation, con- 
stitution, by-law, or rule, a surrender by such members of 
their individual freedom of action; that, when they seek to 
do so, they become illegal, and, while tolerated in England 
under her Trade-Union acts, nevertheless there, by reason of 
their illegality, neither can the unions enforce such con- 
tracts with their members or members with the unions. 

[S] Third. That the question of legality is to be deter- 
mined :&om an examination of the union’s constitutions, by- 
laws, or rules as they may be called, and, while some such 
rules may be lawful, yet, if others unlawful in character are 
of such weight and importance as to dominate the course of 
the union’s action, or, if the lawful and unlawful ones are so 
interdependent or intermingled as to render separation one 
from the other impracticable, then the organization becomes 
wholly illegal. 

[4] Fourth. That in their relations to the empl<^''crs of 
their members, while they may use all peaceful eiiorts to 
advance their members’ interests, in the way of aiding them 
to secure better wft^, shorter hours of labor, and better con- 
ditions in which to work, they can not accomplish these ends 
by any acts of violence, coercion, or intimidation on their 
part or at their instance. They may not by common law, 
and in the absence of permissive legislation such as that of 
the English Act of 1906, interfere with the contracts which 
their members have entered into, and which are existing be- 
tween an employer and his employes, nor by any means in- 
duce such employ4s to break sudi contract or ccmtraets. To 
break a legal contract is unlawful. Therefore to pwniads 
or induce one to do this unlawful thing is itself unhiwfnl. 
Ftirther, these unions have no right by intimidatum - or 
coercion' to destroy tbe inherent right vested in the emp^yer 
to control his property, and conduct his business in any taw*- 
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lo! ' AAJuier^^hd nuty dibose. Sudi employw luy fix the 
tMitis itttd eoaditi<Mto‘ upon which he will give employinciit, 
may onploy wh<»n he desires, refuse to employ whom it 
pleases him to deny emplo^ent, may discharge (in absence 
of ccmtract) whom he pleases, and refuse to discharge whom 
he pleases. It is entirely within the right of the union to 
advise its members in the absence of contract on their part 
with the employer to quit their labor for him, to strike, in 
otiier words, and insist upon other and different terms of 
employment before they return to labor, but neither the 
union nor its striking members have any right by intimida- 
tion or coercion to prevent other laborers or any of the mem- 
bers of the union itself from assuming the employment under 
the -employer’s terms if they so desire. They may by reason- 
ing and persuasion under such conditions induce its own 
members and others not to assume the employment where the 
breaking of no contract is involved, but this is as far as they 
can go. 

[529] [5] Fifth. The relation of these unions to - the 
public must be considered in dual aspect : (a) As to the non- 
imion laboring class seeking competitive work with the 
union’s members; and (&) as to the public generally con- 
sidered as consumer of the labor’s product. As regards the 
first class, it is to be remembered that, while the member- 
ship of organized labor is large, the niunber of non-union 
laborers in this country and especially in this State is many 
times greater, and it is the law’s function and duty to fully, 
without fear, favor, or partiality, protect the rights of the 
latter as well as those of the former. These rights guarantee 
to the laborer the absolute right to join the unions or not as 
he sees fit. The unions can not, under the law, use any means 
of intimidation or coercion to compel him to do so. The 
limit of their right in this direction is persuasion. If he 
joins, they can not compel his continuance in membership. 
He may withdraw when he desires. The union members as 
individuals may voluntarily determine not to work with non- 
union labor if they so desire, they can cease working them- 
selves on that account, but they can do nothing in the way 
of intimidation or coemon to compel either other union mmi 



vqir t)i 0 upDruni^ii ineQ toioease working on the ftneibracl^ 
prevent the employer from fiUing their places with other 
onion or non-union men on the other. The inherent right of 
the individual laborer to sell his labor, which is his property, 
in any lawful manner or pursuit, and upon such terms and 
conditions as he may himself determine to be for his personal 
best interests, must be upheld by the law just as fully and 
freely, regardless of these union organizations as it is upheld 
in all the other relations of our civic life. As said by Sir 
William Erie in his Memorandum on the Law Relating to 
Trade Unions,” filed with the Eleventh and Final Report of 
the Royal Commissioners 1869 : 

“As to couibiiiation, each person has a right to choose whether he 
will labour or not, and also to choose the terms on which he will 
consent to labour, it labour be his choice. The power of choice in 
respect of labour and terms, which one person may eicercise and 
declare singly, many after consultation may exercise Jointly, and they 
may make a simultaneous declaration of their choice, and may law- 
fully act thereon for the immediate purpose of obtaining the required 
terms ; but they cannot create any mutual obligation having the legal 
effect of binding each other not to work or not to employ unless upon 
terms allowed by the combination. Any arrangement for that pur- 
pose, whatever may be its purport or form, does not bind as an agree- 
ment, but is illegal, though not unlawful, on account of restraint of 
trade, and therefore void. Every party to It, who chooses to put an 
end to it, is thenceforward as free to claim his own terms for his own 
labour as if such arrangement had never been made ; and any attempt 
to enforce, by unlawful coercion, performance of any such supposed 
agr^ment, against a>party who chooses to break from it and labour 
or contract for labour "upon different terms, is an attempt to obstruct 
him in the lawful exercise of his right to freedom to trade; and is 
thus a private wrong. It is also a violation of a duty towards the 
public — ^that is to say, of the duty to abstain from obstructing the ex- 
ercise of the right to the free course of trade. A person can neither 
alienate for a time his freedom to dispose of his own labour or his 
own capital according to his own will (see Hilton v. Eckersley, 6 EIL & 
Bl. 47), nor alienate such freedom generally and make himself a slave 
(see the argument of Hargrave in the Negro Sommerset’s Case, 20 
State Trials, 23). It follows that he cannot transfer it to the govern- 
ing body of a union.*’ 

[680] As regards the second aspect, the relatim of these 
IKCgu^ations to the general public as consumers of the 
prpde^ of capital and labor it must be admitted Jhat, in 
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tbe^flMiaqicejof qpiedfll legislation each as tiiat of En^and <of 
doubtful constitutionality at least in this country under the 
written Cionstitutipns, F^eral and State, thereof), it is just 
as unlawful for labor to combine to form a trust or mo- 
nopoly as it is for capital to do so. The same rule of com- 
mon law governs the one as the other, and the act of Con- 
gress, ioiown as the Sherman Anti-Trust Law, I conceive to 
be simply declaratory of this principle. The latest construc- 
tioa of this act by the Supreme Court set forth in Standard 
OU Co. V. United States, 221 U. S. 1, 81 Sup. Ct. 502, 55 L. 
Ed. 619, 34 L. B. A. (N. S.) 834, and United States v. Ameri- 
can Tobacco Co., 221 U. S. 106, 31 Sup. Ct. 632, 55 L. Ed. 
668, is that “ it prohibits all contracts and combination which 
amount to an unreasonable or undue restraint of trade in 
interstate commerce.” By the English authorities I have 
hereinbefore cited, it will be perceived that the same doc- 
trine of “ unreasonable ” restraint of trade has been applied 
there as against these labor organizations. 

Turning our attention to our own country, while it might 
be interesting to trace the history of these labor combina- 
tions in the United States and the decisions of the several 
States touching their status and rights, it is clearly imprac- 
ticable to do so within the limits of this opinion. As regards 
the historical outline, too, it has already been well written 
in an article on “ Trade Unions ” in 27 Encyclopsedia Britan- 
nica (11th Ed. 1911) pp. 150-163. As regards the court de- 
cisions of the several States, it is to be always borne in mind 
that some of the States have enacted legislation touching 
these organizations differing in character and extent from 
each other, and that their decisions, based upon and influ- 
enced by such legislation, may be found conflicting and con- 
fusing as regards each other. For example. New York has 
passed laws excepting trade unions from restrictions on com- 
binations and conspiracies imposed by other statutes or by 
the common law ; and. States like Michigan, Wisconsin, Ne- 
braska, Montana, and North Carolina have laws excepting 
thorn ei^eciaUy ^m the operation of their anti-trust lawa 
iho Texas statute, having a like effect, has been by its Su- 
preme Court declared unconstitutional. See National Cot- 
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On June 1, 1898^ an act of Congress was ajiproved (ehat^^^ 
ter 870, 30 Stat, 424 [U. S, Comp. St. 1901, p. 8205^, pro- 
viding for arbitration of controversies between common car- 
riers in interstate commerce and their employes. The act 
was permissive, and not mandatory in character, as to 
whether such arbitration should be submitted to by the 
parties concerned. Its tenth section, however, provided : 

** That any employer subject to the provisions of this act and any 
officer, agent, or receiver of such employer who shall require any em- 
ploye, or any person seeking employment, as a condition of such em- 
ployment, to enter into an agreement, either written or verbal, not to 
become or remain a member of any labor corporation, association, or 
organisation ; or shall threaten any employe with loss of employment, 
or shall unjustly discriminate against any employe because of his 
membership in such a labor corporation, association, [581] or or- 
ganization; or who shall require any employe or any person seeking 
employment, as a condition of such employment, to enter into a con- 
tract whereby such employe or applicant for employment shall agree 
to contribute to any fund for charitable, social, or beneficial purposes; 
to release such employer from legal liability for any personal injury 
by reason of any benefit received from such fund beyond the propor- 
tion of the benefit arising from the employer’s contribution to such 
fund; or who shall, after having discharged an employe, attempt or 
conspire to prevent such employe from obtaining employment, or who 
shall, after the quitting of an employe, attempt or conspire to prevent 
such employe from obtaining employment, is hereby declared to be 
guilty of a misdemeanor, and, upon conviction thereof in any court 
of the United States ^ competent Jurisdiction in the district in which 
such offense was committed, shall be punished for each offense by a 
fine of not less than one hundred dollars and not more than one thou- 
sand dollars.” 

This section was held unconstitutional and void in United 
States V. Scott (D. C.), 148 Fed. 431 ; Order of R. R. Teleg^^ 
raphers v. Louisville <& N. R. Co. (C. C.), 148 Fed. 437, and 
in Adair v. United States^ 208 U. S. 161, 28 Sup. Ct. 277, 52 
L. Ed. 486, 18 Ann. Cas. 764. In this latter case the Supreme 
Court holds such a provision to be an invasion of personal 
liberty, as well as of the right of property, guaranteed by 
the fifth amendment to the Gonatitution of the United 
States.” This leaves the act June 20, 1886, c. 667, 24 'Slat. 
86 (U. S. Comp. St. 1901, p. 3204)^ 7 Fed. Stat. Ann. 884, 
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^^An ftct to legftliise the incorporation of national 
trade tinions,” as our only Federal law in amendment or 
modification of the common law upon the subject of trade 
unions. This statute has been construed by Jenkins, Circuit 
Judge, in Farmers* Loan <& Trust Co. v. Northern Pacific R. 
Co. (C. C.), 60 Fed. 803. At page 816 he says: 

*' It was asserted at the argument with great confidence that the 
act of Congress entitled *An act to legalize incorporation of national 
trades unions* (24 Stat. c. 567) had entirely changed the common law. 
I think the confidence of counsel in the assertion of the proposition 
was born of zeal, not of Judgment. The statute provides for the for- 
mation of national trades unions, wdth power to establish constitu- 
tion, rules, and by-laws to carry out its lawful objects, and defines the 
term ‘ national trade union ’ to be ‘ an association of working people 
having two or more branches in the States or Territories (»f the United 
States for the purpose of aiding its members to become more skillful 
and efficient workers, the promotion of their general intelligence, the 
elevation of their character, the regulation of their wages, and their 
hours and conditions of labor, the protection of their individual rights 
in the prosecution of their trade or trades, the raising of funds for 
the benefit of the sick, disabled, or unemployed members, or the fami- 
lies of deceased members, or for such other object or objects for which 
workingmen may lawfully combine, having in view their mutual pro- 
tection or benefit.* The most that can be claimed for this statute is 
that it removes the common-law disability of combination to raise the 
price of labor, and to establish the conditions of labor. It contains 
no suggestion of any right to combine or conspire with a view to 
injure or oppress or interfere with the rights of others. The organi- 
zation of labor for the purpose specified in the statute is lawful and 
commendable, but the statute does not sanction the use of a lawful or- 
ganization for an unlawful purpose. Nor does it permit such organi- 
zation to invade the rights of others. Under this act, labor may organ- 
ize to regulate wages, the hours of labor, and the conditions of labor, 
and for the protection of individual rights in the presecution of 
labor; but such lawful organization can not be employed to injure 
property, or for the oppression of others, or to harm the public wel- 
fare. There is nothing in the statute which sanctions that which the 
law, as above declared, condemns.’* 

[688] It was also construed in Arthur v. Oakes (C. C. A 
7th Cir.), 68 Fed. 810, 11 C. C. A. 209, 25 L. K. A. 414, where 
Mr. Justice Harlan says: 

Some reference was made in argument to the act of Congress ot 
June 2S, 1886, legalizing the incorporation of national trades unions. 
24 Stat 86, c 567. It is not perceived that this reference is at all 
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jgmtin^t to tho present dlscnsirion; That act does not in aojF deem 
sanction illegal comblnatlona It recogalzes the legal character of 
any association of working people having two or more branches in Ihe 
States or Territories of the United States, and established * for the 
purpose of aiding its members to become more skillful and effid^t 
workers, the promotion of their general intelligence, the elevation of 
their character, the regulation of their wages and their hours and 
conditions of labor, the protection of their individual rights in the 
prosecution of their trade or trades, the raising of funds for the bene* 
nt of ther sick, disabled, or unemployed members or the families of 
deceased members, or for such other object or objects for which work- 
ing people may lawfully combine, having in view their mutual pro- 
tection or benefit.’ Associations of that character are authorized to 
make and establish such constitutions, rules, and by-laws as they 
vleem proper to carry out their lawful objects. Those objects, as 
defined by Congress, are most praiseworthy, and should be sustained 
by. the courts whenever their power to that end is properly invoked. 
What we have said about illegal combinations has no reference to 
such associations, but only to combinations formed with the intent to 
employ force, intimidation, threats, or other wrongful methods 
whereby the public will be injured, or whereby will be impaired the 
absolute right of individuals, whether belonging to such combinations 
or not, to dispose of their labor or property upon such terms as to 
them seem best.” 

The only statute of West Virginia relating to these trade 
unions that could be held to be in amendment or modifica- 
tion of the common law in force in the State is Act Leg. 
1907 (Reg. Sess.), c. 78, § 19 (Code Supp. 1909, § ilSal), 
which reenacted the latter clause of section 413, Code 1906. 
Code 1899, p. 1053^§ 14. This statute has been construed by 
the Supreme Court of Appeals in Thacker Coal <& Coke Co. 
V. Burke, 59 W. Va. 253, 53 S. E. 161, 5 L. R. A. (N. S.) 
1091, 8 Ann. Cas. 885, wherein Brannon, J., speaking for the 
court, says: 

”The defendants rely on Code 1899, p. 1058, section 14, reading 
as follows : ^ Nor shall any person or persons or combination of per- 
sons, by force, threats, menace, or intimidation of any kind, prevent 
or attempt to prevent from working in or about any mine any pet- 
son or persons who have the lawful right to work in or about the 
same, and who desire so to work; but this provision idiall not be go 
construed as to prevent any two or more persons from assoclatl^ 
themselves together under the name of Knights of Labors er any 
oth^jl^^ they may desire, for any lawful purpose, or from using 
moral fHmsion or lawful argument to induce any one not to work on 
and about any mine.’ This statute is a penal, criminal statute, for 
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Itriimtai tbe aetir in It qpeellled uolawfol, aad by soction 17 Imposes a 
ppoldmMuit This Is a criminal act It does not pretend to create 
rights between Individuals. It prohibits certain acts, and the proviso 
simply curtails the scope of the enactment by saying that the enacting 
clause shall not be construed to Impair any right already ezistihg, if 
existing, to join the organizations therein specified or use moral suasion. 
It Is only a curb upon the enactment It does not affirmatively grant, 
create, or originate those rights. It does not make them lawful if 
before unlawful. And could the legislature authorize any person to 
violate a contract?” 

In JState v. Goodwill^ 33 W. Va. 179, 10 S. E. 286, 6 L. R. 
A. 621, 25 Am. St. Rep. 863, the Supreme Court of Appeals 
of West Virginia says: 

[688] **The rights of every individual must stand or fall by the 
same rule of law that governs every other member of the body politic 
under similar circumstances ; and every partial or private law which 
directly proposes to destroy or affect individual rights or does the 
same thing by restricting the privileges of certain classes of citizens 
and not of others, when there is no public necessity for such dis- 
crimination, is unconstitutional and void.” 

And in Gompers v. Bucks Stove cfe Range 221 U. S. 
418, 31 Sup. Ct. 492, 55 L, Ed. 797, 34 L. R. A. (N. S.) 874, 
Mr. Justice Lamar, speaking for the court, says : 

” Society itself is an organization, and does not object to organiza- 
tions for social, religious, business, and all legal purposes. The law, 
therefore, recognizes tlie right of workingmen to unite and to Invite 
others to Join their ranks, thereby making available the strength, in- 
fiuence, and power that comes from such association. By virtue of 
this right powerful labor unions have been organized. But the very 
fact that It Is lawful to form these bodies, with multitudes of mem- 
bers, means that they have thereby acquired a vast power, in the 
presence of which the individual may be helpless. This power, when 
unlawfully used against one, cannot be met except by his purchasing 
peace at the cost of submitting to terms which involve the sacrifice 
of rights protected by the Constitution, or by standing on such rights, 
and appealing to the preventive powers of a court of equity. When 
such appeal is made, it is the duty of Government to protect the one 
against the many, as well as the many against the one.” 

Further citation of authority would seem to be unneces- 
sarj: to establish the proposition that under Federal legisla- 
tion and thfkt of West Virginia the common law is in fujil 
foroO) and that the several propositions I have set forth are 
the principles of law to govern in the determination of this 
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case. Before applyu^ tliese principles to tiiis ptrticidiir 
organization and case, I cannot, in view of the eztondisd 
Quotations 6*010 labor leaders and advocates contained in 
the brief of counsel for defendants, but disclaim the sehti* 
ment expressed by such leaders, to the effect that either the 
legislative bodies or the courts of this country. Federal or 
State, have been or are unfriendly to labor organizations. 
The contrary is true. The statute books are full of laws for 
the benefit of labor to better their conditions, to insure their 
health, safety, and their lives. Organized labor is entitled 
to all praise for the effective work done in aid of securing 
these laws. And the courts of the country have been prompt 
in fully and effectively enforcing such laws. 

[6] All labor unions organized for lawful purposes, and 
striving to achieve those purposes by lawful means and pro- 
cedure, are entitled to the protection of the law to the 
fullest extent; but, on the other hand, any and all combina- 
tions, labor or otherwise, organized for unlawful purposes, 
or being lawful in purpose which are prostituted to unlaw- 
ful proceeding and to the accomplishment of unlawful ends, 
should be required either to reform their unlawful pur- 
poses, cease from their unlawful procedure, or cease to exist. 
And no part of the body politic is or can be more vitally 
interested in the suppression of labor organizations unlaw- 
ful-in purpose or proceeding unlawfully than the members 
of such organizations lawful in purpose and procedure. In 
determining the character of this International Mine Work- 
ers* Union assailed in this case, as disclosed by the near 
8,000 pages of evidence, for reasons that will more fully 
appear hereafter, I purpose to reverse [ 53 d] the order, and 
consider first its relation to the general public, and especially 
to the citizenship of West Virginia. It appears clearly to- 
tablished that in 1898 this organization had a membership 
of over 80 , 000 , the bulk of which resided in western Fenn- 
sylvania, Ohio, Indiana, and Illinois; that in that year th^ 
sought and secured a joint conference with an organizatimi 
of coal operators, the employers of its monbers, in these 
Sitat^ Such conference was had, and as a rratdt a distinct 
agres^tont was entered into. From the stoiographio repoi$ 
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(adnutted correct) of the Proceediiigs of Joint Con- 
ference of Coal Operators and Coal Miners of Western 
Pennsylvania, Ohio, and Indiana,” subsequently held in Cin- 
cinnati, March 8-29, 1910, filed in this cause as McKinley^s 
Exhibit No. 4,” the purport of this Chicago agreement is 
fully disclosed. In reply to certain propositions presented 
by the defendant here, Mr. Lewis, then president of the 
union, Mr. Maurer, of Ohio, read on behalf of the operators 
a statement, from which I quote: 

The answer of the operators to the proposition of the miners, in 
order to be thoroughly understood, makes it necessary to recall the 
history of wage agreements, and trace with brevity the conditions 
under which we have from time to time met as operators and miners 
and effected such agreements, so as to show connectedly the factors 
which have controlled both parties up to the present time. 

** In the years prior to any substantial agreement the conditions of 
the mining industry were very unsatisfactory in their influence upon 
both the operators of mines and the miners in the various competitive 
districts. A remedy for this state of chaos was earnestly sought by 
both parties, and resulted in the early *80’s in agreements between the 
operators and miners of Western Pennsylvania, Ohio, Indiana, and 
Illinois. In 1886 the institution of contracts between miners and op- 
erators was effected. These contracts operated with varying degrees 
of success and failure for some years and until about the year 1894, 
when these relations were dissolved. The conditions again took on 
an aspect of demoralization, which continued with varying degrees of 
Intensity, numerous strikes, lockouts, and consequent loss in wages 
and profits and sometimes injuries to property, until in the year 1888. 
During this period the conditions were such, both as to the price re- 
ceived for coal by operators and the price paid to the miners, that 
it became imperative for the interests of each to reestablish in some 
form the former agreements. At this time the basing price of the Hock- 
ing district was 56 cents per ton for screened lump coal. For a short 
time immediately preceding that year the mining rate was 61 cents. 
The working hours in the districts, parties to the early agreements, 
were from Qi to 10 hours per day. 

** The chief evil was the fact that districte which did not recognize 
the United Mine Workers and had no agreements with them produced 
coal fivuch more cheaply than those districts which sustained con^ 
tractual relations with that organization. Borne of the more im- 
portant factors influencing these conditions were different methods of 
producing oool, varying costs of mining, different hours of labor, dif- 
ferent sized screens, not mentioning various other elements. 

In order to correct these most harmful conditions, a Joint con- 
vention of operators and miners of Western Pennsylvania, Ohio, 

06826 *— VOL &-17 86 
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called t 0 meaifc at OU^go in Janaary. 1808. At tUa conventiaii an 
Interatata Joint agreement was established. After a long session at 
deliberation and negotiation, continuing over a period of about three 
weeks, the basing price for mining in Ohio and* Pennsylvania was 
increased from 56 to 66 cents per ton, an advance of practically 18 
per cent, and both the ealating price and method of screening and 
weigmng of coal was made uniform throughout the entire territory 
covered by the terms of the contract. As a result of the Glilcagp con- 
vention, [685] a representative meeting was subsequently held at 
Columbus, at which a uniform day wage scale was established for 
inside labor. All of these concessions made by the operators were 
of substantial benefit to the miners. 

** In addition to the advance in the price of mining and the other 
important concessions enumerated, the action of this convention had 
an effect of the most far-reaching and salutary character, not alone 
for the mine workers, but for the entire labor world, in the recogni- 
tion of eight hours as constituting a day^s labor ; this being the first 
recognition of (he eight-hour day by any large body of employers In 
the United States. The granting of the eight-hour day by the opera- 
torSt (tfter making these numerous other important concessions, was 
loith the distinct understanding and explicit promise of the nvhiers to 
give to the operators of the four contracting States adequate protec- 
tion against the competition of the unorganized fields. From year to 
year they have been called upon to fulfill that promise. The operators, 
parties to that agreement, at the time of its execution, felt that It 
was absolutely necessary to the safety of their investments that they be 
protected from the encroachments upon them by their competitors of 
the unorganized fields. The tonnage of the non-union fields entering 
into the competitive market, particularly of West Virginia and Ken- 
tucky, at that time was not so large as it was aggressive and threat- 
ening, the total tonna^ entering directly into competition from those 
fields being approximately 600,000 tons. Since, however, coal from this 
unorganized territory coming into direct competition with Ohio and 
Pennsylvania has so increased that a fair estimate places this com- 
petitive tonnage at 8,000,000 tons, which does not Include the tonnage 
from non-union fields adjacent to the Pittsburg district. The markets 
in western and northern Ohio, eastern Indiana, and Michigan from 
year to year have been encroached upon by coal from the unorganized 
districts, until at the present time nearly 50 per cent of the coal con- 
sumed In these markets Is supplied from fields operated with non- 
i^on labor. To find a market for the union tonnage displaced In the 
territory named, the mine owners of Ohio and Pennsylvania within the 
past five years have made heavy Investments and built and equipped 
large coal docks to secure the markets at the uig^er lake ports; but 
HUABS bperators now find the non-union coal rapidly commanding a 
beaiVy ^steentate of this market, when, at ttie time of the Ohteago 
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agcoeiBiali Ui# iioa*iiiiipB MLdo liad but a amaJl Craetloii of tbla trade, 
and, unleaa these conditions are corrected, the marketa so secured 
will soon be replaced by the tonnaae from West Virginia and Ken- 
tucky. Though in the very heart of the consuming territory, on ac- 
count of the wide dlflerenoe between the price of labor in the organ- 
ized fields of Ohio and Pennsylvania and the unorganized fields of 
West Virginia, Kentucky, and the fields adjacent to the Pittsburg 
district, Ohio and western Pennsylvania are rapidly losing the mar- 
kets at their very doors. It is evident to any candid observer that 
such unfair conditions should not be imposed upon the operators and 
miners of the unionized territory. That the interests of operators 
and miners are mutual in every respect does not admit of controversy* 
Each is equally concerned in rescuing this business from ifs present 
peril. 

** Finally, we ask for the fulfillment of the pledge of 1808 upon which 
we made to the miners so many important and costly concessions. 
Though that promise has not been kept, we have continued for 12 
years to make additional concessions by increasing the mining price 
from 60 cents agreed upon at that time to 90 cents, and in other re- 
spects conceding demands without any compensating concessions upon 
the part of the miners, untii we now find ourselves at the limit of 
financial safety. The operators can make no further concessions. It 
is now, in our view, not only to the interest of the miners, but their 
duty as well, to do their sliare to meet these conditions.*’ 

The Chicago agreement and its purposes as set forth by 
Maurer were substantially admitted. In proof of this I 
quote from the remarks of Mr. Green, a defendant here, as 
fi^lows : 

**Our friend Mr. Maurer, in the well-prepared statement he has 
submitted to this convention, referred to an obligation he claims was 
assumed by the [586] United Mine Workers of America in the meet- 
ing at Chicago in 1888. Mr. Chairman and gentlemen, we agreed that 
to a certain extent that was right; but I do not believe it was ever 
understood that one party to this contract was obligated exclusively to 
carry out that promise. I believe it was intended to be a mutual un- 
derstanding, and that both sides would cooperate in trying to or- 
ganize West Virginia and other non-union districts in order to extend 
this businesslike basis of adjusting our differences to those fields. 

** Let me point to the fact that the United Mine Workers of America 
have diligently and aggressively attempted to carry out the promise 
made in Chicago in 1898; that they have done everything in their 
power to redeem any promise they may have made to organize West 
Virginia. Since 18^ our organization has at various times spent 
hundreds of thousands of dollars trying to unionize West Virginia. 
We have ali^ sacrificed human life in the attempt to redeem that 
promise. In view of the fact that we have spent hundreds of thou* 
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soitda of dollars and that onr organizers, our members wlio baTo i6im 
th^ as missionaries in an attempt to redeem that ptotnlse, have 
saoriflced their lives and their liberties, we should be given credit 
for what we have done. I want to ask the operators how inudi money 
they have spent and what they have done to aid us to organize West 
Virginia. 

** Is the fact that we have spent hundreds of thousands of dollars 
appropriated from the small earnings of our people in the central 
competitive field, and the fact that we have sacrificed the liberty of 
some of our members, any evidence that we have tried to redeem that 
promise? Does not that show that we have honestly. Sincerely, and 
diligently attempted to redeem it? I believe, gentlemen, that if the 
operators had done one-half as much as the miners have done, if they 
had even cooperated with us in what we have done, West Virginia 
would be organized and the operators and miners of that State would 
be here to-day participating in this joint movement.** 

The plea in the nature of confession and avoidance” con- 
tained in the last paragraph of Mr. Green’s argument had 
been advanced by Mr. Lewis, and was urged by him in these 
words : 

“ We want to say, and we say it kindly but positively to the gentle- 
men on the other side of the house, * Get together and organize, not 
only in Ohio and West Virginia * — ^and I know a lot of you have in- 
fluence enough over there, if you do as much work as we do, to or- 
ganize them.” 

But at the same time it is manifest that he recognized the 
danger of the public declaration of such purpose, for, prior 
in the discussion, he had said : 

” If I have a proper conception of this movement it means the up- 
lifting of the industry. If I have a proper conception of this move- 
ment, it does not mean that either operators or miners can publicly 
say, *We will organize West Virginia in order that the miners of 
Ohio or Indiana can get more work.* That has done more to prevent 
the organization of West Virginia than anything 1 know of. Coupled 
with that is the attitude of Ohio and western Pennsylvania, probably 
of Indiana, and I know of some Illinois operators who have gone to 
West Virginia and have built human fences around their properties. 
I mean by that that they surround their properties with pickets, men 
who, even when the organizers of the United Mine Workers want to 
walk along a county or township road passing through the properties 
is met at the property line and compelled to state what his business 
is before be can walk on the public highway. Men will say that that 
is not possible in a free country, but I say it is possible. It is possible 
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in lome mining districts in this country, and I believe they are in the 
United States, because they are in West Virginia, Kentucky, Ten- 
'nessee, Alabama, and a few places in Pennsylvania.’* 

[687] I further quote from the remarks of Mr. Feehan 
of Pennsylvania, another member and representative of the 
union, as follows: 

** We are unwilling that the non-union operators and miners of West 
Virginia or of any other coal field shall set the standard of prices and 
the standard of living for the intelligent operators and miners en- 
gaged in the mining industry in the States that are represented here. 
1 believe that is the honest opinion of all of the operates who are 
present. It is unnecessary for me to refer to the fact that many of 
the operators who are represented here in this Joint conference have 
interests In West Virginia and in other non-union coal fields whose 
products are going into the markets they are complaining of. It is 
true that they have contributed, with the other operators who are 
engaged in the industry in those States and districts, to keep the or- 
ganisation from obtaining a hold or becoming a factor in the industry 
in those fields of which they complain. If they will withdraw their 
objections to the establishment of the organization in those fields, I 
am sure they would not be confronted with those conditions, and we 
would be able to remove the evil In a very brief time. The practices 
resorted to by the non-union operators of West Virginia are un- 
American.” 

Also from Mr. Maurer’s reply: 

” We have a condition confronting this convention as grave as con- 
fronted the convention that met in Chicago in 1898. We have this 
great tonnage from the unorganized fields of West Virginia and Ken- 
tucky that is absolutely taking away from us our markets, and tak- 
ing away the employment which belongs to you. It is a condition 
that not one of us must meet, but that both of us must meet, not only 
for our protection, but for your protection as well. The cost of living 
is only incident to it, and the mine-run basis is only incident to it. 
Every man who swings the pick will agree with me that we can pay 
no more for mining coal than we can get for the product of your 
labor. And I am going to put up to you, I am willing to concede to 
this convention that West Virginia is not organized; that for 10 or 
12 long years the miners have done everything in their power to 
organifse that field, and that they did it diligently and earnestly is 
admitted; pevertheless, that field to-day is unorganized. Nobody is 
to blame. Neither the operator nor the miner is to blame for that 
condition; but it is a condition that we must meet and each one bear 
his share of the burden. Eight million tons of the coal from that un- 
oriptni^ State is to-day taking away from you the product of your 
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libor, and taking away fMn tlm curator every cent of iwoflt ^ke evak 
made la 19ie business. Ton can not eorreet that. Foa may iof lo Ui, 
*You must get together and agree upof^ pHoen. You meet pet the 
Wett Virgtnta operators in and agree upon a price.* Whfh etverp man 
who stands here knows that if the operators in the State of Ohio 
attempt it they do so in violation of the Valentine law, and that the 
penitentiary stares them in the face. Every miner here knows tkbt, 
if in the States of Ohio and West Virginia the operators were to at- 
tempt anything of the kind, they would violate not only the Valentine 
law of Ohio, hut they would violate the Sherman AnU-Trust Law. 
It Is easy to tell us what to do, but you should also tell us how to do 
it. Does any miner here believe that the operators of the State of 
Ohio have not tried to get the best price they can for their com- 
modity? We have some interest in our business, we have our money 
invested in it, and I assure you that for two years the miners and 
the railroads have got every cent there was in it, and more, too. 
However, we stayed in the market. We gave you employment Now 
it is up to the miners of this State to meet those conditions and bear 
their share of that burden. I want to tell you here that if the miners 
of the State of Ohio insist on an increased price of their coal, they 
will lose every bit of business they have on the Great Lakes. You 
have already lost your commercial business. Who supplies Michigan 
to-day with commercial coal? Who supplies Detroit? Who supplies 
Toledo? Who supplies Marion? Who supplies Columbus, right in 
the heart of the Hocking district? Who supplies eastern Indiana? 
Who supplies all of western Ohio? Tell me, tell me you miners from 
the [588] Hocking Valley, who have seen your mines lay idle While 
West Virginia coal in trainload lots has gone past your mines ! Tell 
me, you miners in eastern Ohio, who have stood idly by and watched 
Fairmont coal in trainload lots taking your markets! Ninety per 
cent of that market is supplied by West Virginia coal from the non- 
union fields. I say to you the cost of living does not enter Into this. 
I say to you these other elements did not enter into this. 1 say to 
you that the best price we can get for our coal under the competitive 
conditions will not admit of it. 

** You miners who mine coal in the State of Ohio, and, if you please, 
in western Pennsylvania, know that every bit of the trade I refer to 
was formerly supplied by Ohio and Pennsylvania, even down to the 
gas business, but it is now supplied by West Virginia.’* 

And from Mr. Lewis’ rejoinder: 

” Now, the argument is made that we ought to turn our attention to 
West Virginia, and stop the competition firom that State. I admit that 
argument is good ; but, in order for that argument to have strength, 
it is necessary for the operators at home to stop the kind of guerilla 
welfare they have among themselves. Mr. Maurer has very vmtl 
iiald---aud 1 am glad he has brought the gnb}ect up— that we sajf to 
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tbe «perators» * Get a better price for your coal in order that you can 
i>ay^ US a better price for our labor.* Then he 8UM>lementB that atate- 
nient» and very properly, by the statement that, if they were to organ- 
ise to get a better price for their coal, they would be baled into 
court under the provisions of the Valentine Law of Ohio and possibly 
sent to the penitentiary. Probably we would, too. He supplements 
that statement by asking us to tell them how to get a better price for 
their coal. I am going to tell you. First, stop making war on the 
railroads. The poor fellows need help. And this proposition is going 
to be no Joke. I recognize what the mining industry is. I recognize 
that it is more Important than transportation. 1 recognize that the 
Valentine Law of the State of Ohio was put on the statute books by a 
lot of political demagogues who believed they were working in the 
interests of the dear people — ^and they did it once for the dear people 
and about 20 times for themselves. I recognize that this industry does 
not occupy the plane among the Industries of the country that It 
ought to occupy, because we have met in Joint conventions year after 
year and discussed our wage relations, instead of devoting some of 
our time to going out and telling certain people to keep their hands 
off our business. The railroad companies of this country say to the 
mine owners, ‘ We want our fuel at a certain rate.* The mine owners, 
in order to get a part of the fuel trade of the railroads, put down the 
prices In some Instances to cost, not because of competition, but be- 
cause of your desire to get a part of that trade. Then, after securing 
a part of that trade, the official representatives of the railroads are In 
so close touch with the leaders of the manufacturing industries of 
our country that the steam trade, as we call It, buys fuel almost at as 
cheap a price as the railroad company. Then, in order to make ends 
meet, somebody must pay a better price, and it is usually the domes- 
tic consumers, the masses of the people. And that is where the politi- 
cal demagogues get their work in, because they are the people who 
have votes, and that is why they have anti-conspiracy laws placed on 
the statute books.** 

Mr. Chapman, of Ohio, an operator, contributed to the dis- 
cussion some figures as follows : 

“ It Is an admitted fact that there is a difference to-day of between 
40 and 50 cents per ton in the cost of production of coal In the union 
fields of Ohio and the non-union fields of the trade east and south of 
us in West Virginia, Kentucky, Tennessee, and Alabama, and three of 
those States, gentlemen, are competitors In the markets of Ohio coal— 
West Virginia, Kentucky, and Tennessee. The production of West 
Virginia for 1907 was 40,043,311 gross tons ; 44,091,000 being net tons. 
In 1906 the production was 44^091,000 net tons. In 1909 the produc- 
tion was 44,495,000 net tons. Ohio*8 pro[689]duction for 1907 was 
32,865^9 net tons; in 1908, 26,267,800 net tons ; and in 1909, 27^56,172 
net teas, l^re are some more interesting statistics connected with 
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this proposition. The following are the numbers ot days the mliiers 
worked In West Virginia during the years from 1904 to 1909 r 1904, 
209; im, 213; 1906, 287; 1907, 284; 1908, 211; 1909, 192; making 
an average of 216 days of 10 hours per day, or a total of 2,160 hours 
worked each year. Reduced to eight hours per day would be an aver- 
age of 270 days each year. Ohio worked in 1904, 164 days ; 1906, 171 ; 
1906, 176; 1907, 204; 1908, 167; 1909, 165 days, an average for the 
six years of 173 days, or 97 days less than the average work in West 
Virginia on the eight-hour basis,*’ 

— and then said : 

** Now, gentlemen, it is useless, after the discussions that have taken 
place here by the gentlemen who preceded me, to discuss at any 
great length the market that the non-union Helds have taken from 
Ohio in the past. It has been well said that they are putting coal 
into Columbus, into Michigan, into Detroit, taking the markets that 
heretofore have been enjoyed by Ohio coal. In tlie city of Athens, 
Ohio, which is within three miles of several of the large producing 
Hocking Valley mines, West Virginia coal is being sold. The gentle- 
men who are familiar with the situation have informed me that over 
2,000 tons of West Virginia coal was sold there between the 1st of 
S^tember and a short time ago. Even in the town of Logan, one of 
the points where Hocking Valley gathers its trains to start its coal 
out to the markets they have, West Virginia coal is taking that 
market. The gentlemen who were in the Toledo convention and 
returned on the Hocking Valley train, if they had their eyes open, 
would have seen full solid trains of Norfolk and Western coal passing 
up over that road to Toledo. There was not a single car of Hocking 
Valley coal in the trains. At the town of Bowling Green, 20 miles 
sooth of Toledo, when I came through a few weeks ago, I saw every 
car of coal standing on the side tracks were loaded with West Vir- 
ginia coal. V 

“ Think of the proposition, gentlemen ! Toledo, the central point at 
which several Ohio coal roads bring everything, and 60 per cent or 
more of the coal being consumed there is from West Virginia ! The 
Pennsylvania people have a road coming in there, the Wheeling & 
Lake Erie have a road coming in there, the Toledo & Ohio Central 
goes in there, the Hocking Valley goes in there, and the D. T. A I. 
goes In there on a direct line. Now Just consider that proposition for 
a minute, and is it any wonder that Ohio coal operators and interests 
are in the condition they are to-day with that state of aifairs? It 
was well said by Mr. Lewis and Mr. Penna that people buy their 
fuel where they can buy it cheapest. I am not through with this 
proposition. I want to bring you to the city we are now holding this 
eonvention in and give you a few figures. In 1897 Pittsburgh shipped 
by rivmr 1,401,000 tons of coal to the city of Cincinnati. The Ka- 
nawhti region shipped by river 717,000 tons of coal. The Kanawha 
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fielde shipped by rail 704,000 tons. The other iotereBts from West 
Virginia, Kentucky, and Tennessee shipped here 275,400 tons. Now 
• we will come to the year 1008. 

** Pittsburgh district shipped 535,000 tons to the city of Olndnnati 
in 1908 as against 10,401,000 (manifestly a mistake — should be 
1,401,000) in 1897. Kanawha shipped by river 867,000 tons in 1908 
as against 717,000 tons in 1897, and Kanawha shipped by rail in 1908 
1,848,000 tons, as against 462,000 in 1897. The Pocahontas district, 
the Tennessee and Alabama fields shipped in 1908 by rail 1,512,000 
tons to the city of Cincinnati as against 275,400 in 1907.’* 

The reasons why West Virginia coals are able to supplant 
those of Ohio, Western Pennsylvania, Indiana, and Illinois 
operations in which both sides of this conference were so 
vitally interested are contributed by both operator and mine 
representative. 

By Mr. Chapman, operator: 

‘*It is not surprising that West Virginia is on a mine-run basis. 
Why? Because a large per cent of all the fine coal that is produced in 
that State [540] is made into coke. They even crusli the lump coal 
after they produce it to make coke, which is a much more valuable 
product to them and yields them more returns than the raw coal will. 
We haven’t any of those coals in Ohio or Indiana and they have none 
of them in western Pennsylvania outside of the coking coal as it is 
known there.” 

By Mr. Feehan, mine representative: 

” There is one point 1 want to bring out that has not been made 
clear, and that is the disadvantage the operators of Eastern Ohio are 
put to in competing for the markets against the operators who have 
interests in West Virginia, and that is the character of the veins. 
In West Virginia it is not an uncommon thing to have them develop 
from six to ten feet of clean coal. There is no slate to remove. It 
is easily mined. It is a good grade of coal. It can find a market; 
and, when you take into consideration the cost of producing a ton 
of that coal compared with the little five-foot vein of coal in Eastern 
Ohio with its many impurities and its thick slate, and the Pittsburg 
district, with its weak roof, where in many cases it is difllcult to 
operate a machine, as well as many other natural disadvantages the 
operators have, herein lies the cause of the competition more than 
in the cost of labor. The cost of labor is not the important factor 
that Is crowding the Eastern Ohio operators out of the market on the 
Lakes or elsewhere. It is the natural disadvantages that is doing 
it There is one advantage the operators in Eastern Ohio have, 
and that is their geographical situation. They are nearer the lake 
markets and other markets, and I believe they have an advantage 
of from 15 to 25 cents a ton in freight rates. I understand that 
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wben tM declBioD of the Iiit<erstate Comhierce Oomtaiailoa goee into 
effitct, ^beor have even greater advantages in freight rates* It 
Is fortunate for them that they have these advantages. Were It not 
for their advantages in the mattm* of freight rates, 1 am positive 
that many of the veins of coal now being worked in Ohio and else- 
where would be abandoned, and they would wait until the big veins 
with the greater natural advantages in West Virginia were worked 
out before they would again operate there. These factors have not 
been seriously enough considered heretofore.’* 

By Mr. Chapman: 

** In 1007 and 1008 the miners earned more money in West Virginia 
at the prices they were paid there than were earned by Ohio. In 
fact, they earned from $100 to $150 more to the man. That tells 
the tale concerning that matter. * * • The coals of West Vir- 
ginia are said to be mined at about one-half the cost of producing 
Ohio coals, and the West Virginia product has taken the Ohio mar- 
kets to the full extent permitted by the difference in transportation 
expenses, leaving Ohio coals only such markets as may be near the 
mines, and, as the means of transportation increases by which West 
Virginia coals are put farther into Ohio markets, the prospect of the 
Ohio mines is not bright.” 

I quote further from the remarks of Mr. Savage, of Ohio, 
one of the defendants here, as follows : 

*' 1 was surprised a minute ago to hear that some of the operators 
were not in sympathy with the men in trying to get a readjustment 
of their freight rates in Ohio. I know, as one miner, we did all we 
possibly could in giving testimony before the commission in Colum- 
bus, and from what I heard then I believed, and I believe now, that 
the operators were absolutely right in asking for this readjustment. 
I believe I can assurevjou that we will help you in every manner 
that we can to get that readjustment. But we would ask you, on 
the other hand, If we are willing to help you — and by helping you 
we agree we are helping ourselves — if you operators from Ohio and 
Pennsylvania will lend us the same assistance in West Virginia in get- 
ting the mining price up so that competition will not prevail. When 
we ask that, what do we find? Operators have told me in years 
past that they were willing to have the miners organised In Ohio, 
but they were not willing that their [Ml] miners should be organlased 
In West Virginia. We find as great opposition on the part of the 
operators from this State who have mines in West Virginia as we 
fihd from the operators resident there. If we are going to Work 
along the line of mutual benefit, let us make Weet Vli^nia a uhlon 
State. Go down there and practice what you preach in Ohio. Help 
us get the protection of the law in that State, and I think we can 
organise the miners. Instead of helping us, what have you dodel 
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l|];a bAiw done nothing but retard the progrees of oor organieattbn 
In that State. The reason they haye assigned to me for their attltmle 
lyas that the caliber of the men ^ployed in the mines of West Vir- 
gldik wfis such that, if they were organized, it would be impossible 
to contibl them. I believe that a large percentage of those men aire 
an intelligent as we are, and, once they understand the benefits of 
the organization and the benefits of the contract we enter into, they 
will observe those contracts as religiously as the miners in Ohio, 
Pennsylvania, Indiana, or any other State.’* 

And finally from Mr. Zerbe, of Ohio, an operator: 

**A very considerable amount of censure and criticism has been put 
upon some operators who are here because of the fact that they have 
gone to West Virginia and found investments. 1 will remind the 
other side of the house that the men who have gone into Virginia 
are business men. They are engaged in the coal industry, and ^ey 
bring the commodity from one State or another to furnish fuel for 
such contracts as they take. They have found by experience that 
you as an organized body are not treating them fairly where they 
are circumscribed in tlie production of this commodity. They find 
that you are putting upon them burdens in the organized fields that 
do not exist in the unorganized fields. By reason of the fact that 
you cannot control in the production of this commodity, although we 
are willing to admit you have made an effort, their market is being 
taken from them or restricted or narrowed, and many of them in 
self-defense find it necessary, in order to carry out contracts and 
fulfill their obligations to those who take this commodity from them, 
to go to West Virginia and invest in properties there that they may 
continue a business for which they are obligated. * • • We 
might argue this up one side and down another for a year, and we 
would be no nearer a solution of this proi)osition. We are, when we 
get through, right up against the one proposition we cannot get 
through, which has been created by the competition brought to bear 
against us by the operators and the miners of West Virginia in the 
unorganized field.” 

It is impossible to deny the conclusions to be drawn from 
all this. By reason of the natural advantages in the way 
of superior veins, roofs, and quality, West Virginia coals 
can be mined for something like 60 per cent less than those 
of Ohio, Western Pennsylvania, Indiana, and Illinois, and 
then even her miners can make better wages. The officers 
and members of this union are almost wholly residents of 
Ohio, Western Pennsylvania, Indiana, and Illinois. In 1898 
as an organization they entered into a direct contract with 
the operators of that field for and in consideration of an 
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eight-hoar labor day and other concessions to organize the 
WesA Virginia miners, and, by reason of the control they 
would have under the unions* laws over such miners when 
^ organized, “ protect ” these operators in Ohio, Western 
Pennsylyania, Indiana, and Illinois from the existing open 
competition even then threatening the markets of such op- 
erators, eq>ecially in the West and the Lake regions. For 
the purpose of carrying out the agreement, this labor or- 
ganization has, in the language of the defendant. Green, one 
of its officers, ‘‘ at various times spent hundreds of thousands 
of dollars trying to unionize West Virginia,” and “sacri- 
ficed [542] human life in the attempt to redeem that prom- 
ise.” Was this in the interest of and for the bettering of 
mine laborers in West Virginia ? It is impossible to see how 
it could be, for in this conference between the operators and 
union representatives in March, 1910, as we have shown, 
direct statistics were given by Mr. Chapman, and not con- 
troverted, showing that the West Virginia miners, unor- 
ganized, were getting more work and more wages than 
miners in this unionized field of Ohio, Western Pennsyl- 
vania, Indiana, and Illinois. In illustration of this, it apftTirig 
to me that I may properly refer to conditions as they exist 
to-day, as disclosed by a public report made to the Governor 
of the State of West Virginia by a commission appointed by 
him to investigate and report upon such conditions. The 
members of this commission were Bishop P. J. Donahue, of 
the Catholic Diocese of this State; Capt. S. L. Walker, of 
the States Militia; and F. O. Blue, State Tax Commissioner, 
men of the highest character and integrity. From this re- 
port and current history it appears that the effort to nninnia^ 
West Virginia still continues, and has more recently been 
directed to the Paint Creek and Cabin Creek fields in Kana- 
wha County; that such efforts have led to such a condition 
of riot, bloodshed, and general lawlessness as to require 
the Governor of the State to twice put the district under 
martial law to save life and property. I quote from the 
report as to the condition of the miners: 

" To tUs Inquiry we have devoted special attention within the nwUf « 
of the: thm and 4qq[)ortunlty at our disposal and after careful pw 
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eonal inveitlgation, supplemented by a great body of formal sworn 
.testimony sifted, and tested by severe and exhaustive cross-examina* 
tion, this commission has arrived at the unanimous conclusion that the 
general surroundings of the miners on Paint Greek and Oabin Greek, 
respectively, are very good when compared with those of the miners 
of the few unionized plants on the right bank of the Kanawha and with 
those of the miners throughout the State and Nation. We have 
gone into their houses and carefully examined them. They are above 
the average of miners’ homes in most places.” 

And as to wages : 

”A careful consideration of the evidence adduced leads us to the 
following conclusions: (1) The average annual wage of miners in 
West Virginia for the years 1905-1911, inclusive, is $554.26. (2) The 
average annual wage of miners on Paint Greek and Gabin Greek is 
from $600 to $700. (3) The average wage on Paint Greek and Gabin 
Greek (non-union) is fully equal to if not greater than that of the 
miners in the very limited number of unionized plants, in the State on 
the opposite bank of the Kanawha River. These figures may appear 
small and inadequate, but, slender as they are, they exceed the aver- 
age wage obtained in Illinois, a unionized State, which is but $510.86 
a year. We have been unable to secure any official figures as to the 
average annual wage in the unionized States of Indiana, Western 
Pennsylvania, and Ohio. But we are informed by experts, and we 
believe, that the average wage in the two States first mentioned 
probably falls a little below that prevailing in Illinois; while the 
annual wage in Ohio, owing to local mining conditions, falls a little 
below those of Western Pennsylvania. This classification, in the or- 
der of the rewards of labor, puts West Virginia at the head of the 
list. If we inquire into these figures more closely, we find they are 
very substantially affected by several causes, among which conies first 
the unwillingness of a large number of the miners to work more than 
four days a week at the most. A minute examination of the pay rolls 
disdoses the fact that 16 or 17 days in the month constitute a high 
average, and that many engaged in the mines decline to labor more 
than [548] 12 or 14 days. This is particularly true of some of the 
native-born miners and many colored men, and results in the neces- 
sity of keeping 20 or 80 per cent more miners in a given operation 
than would be required if steady application to work were the rule. 
At several of the mines in the districts under investigation were 
found men wholly illiterate, and without any special knowledge or 
skill other than that acquired by their dally experience, earning $4 
to $5 and in some cases even $6 a day of eight or nine hours, men with 
savings bank accounts of $1,000 to $2,000, and others who had pur- 
chased out of their savings small farms or other properties adjacent to 
the mines,** 
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And as to the causes of the trouble: 

**1?his arises, in our Judgment, from the efforts of the Unlt^ 
Mine Workers to organize the union in the whole chain of plants 
along said creeks. Their desire is to make the present strike region the 
place for the insertion of the thin edge of the wedge of unionism with 
the ultimate aim of organizing the whole State. The frank declara- 
tion on oath of Mr. Thos. Cairns, local president of district No. 17, 
would appear to put this intention beyond the region of doubt, 
The United Mine Workers* Association contends that this is essential 
to the well-being of the 76,000 or more miners of West Virginia. 
Tliat by this means and this alone can their lot be improved, their 
rights safeguarded, and the standard of living so raised as to bring 
it up to a level befitting a citizen, howsoever lowly, of this re- 
public. All classes of people, recognizing the force of the adage * In 
union there is strength,* do so organize. Even the operators them- 
selves form associations. *Why,* say the toilers, 'should we also 
not unite in lawful combinations?* The operators cannot and do 
not resist this right as a general proposition, but their claim is 
that the peculiar industrial conditions in West Virginia would ren- 
der it ruinous and therefore impossible for them to recognize the 
union. The geographical position of this State is such, together with 
the small consumption within her own borders, that of her total 
coal output of over 60,000,000 of tons she markets barely 10 per cent 
within her own borders and 90 per cent or more must be hauled to 
the market throu^ the competing territories of Pennsylvania, Ohio, 
Indiana, and Illinois, known as the four competitive States; that 
the operators of said States have always on the floors of Joint 
miners* and mine owners’ conventions shown fierce and undisguised 
hostiUty to this State, endeavoring in every way to crowd her out 
of the market and going the length of stating by the mouth of one 
of Pennsylvania’s leading operators that the opening of mines here 
at all was * an economic blunder.* Resort has even been had to the 
Interstate Commerce Commission resulting in reduction of rates to 
the material advantage of the competitors of West Virginia operators 
in freight differentials. It has been claimed, too, and with some 
appearance of probability, that the operators of the said four com- 
petitive States are hand and glove with the United Mine Workers 
in their attempts to unionize West Virginia, so that the representa- 
tives of the coal interests of this State must go with their relatively 
small representation into conventions to regulate conditions a;nd 
prices, and would come home having rates imposed upon them which, 
tsddng into consideration the heavy differentials in railroad hauls, 
would practically put them out of business and dose every mine 
la the States They decline, they say, to be wiped out in such fashion. 
They claim the right to settle their own affairs within the border 
of their own State. Even if they come to terms with the district 
authorities of the United Mine Workers here in West Virginia, these 
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tenDB may not be approved at the headquartem at Xndianapolia. 
and all the labored attempts at amicable adjustment may fail 
through. Further, they claim that the fbw unionized mines in West 
Virginia do not and cannot obtain anything like an adequate return 
on the capital invested. And so, to probe this deplorable situation 
down to the bedrock of facts, the geographical position of West 
Virginia is largely responsible for all this industrial strife. Our 
retarded manufacturing development is also a contributing cause. 
The consumption of coal within our borders, as elsewhere noted 
herein, particularly by manufactories, is almost neg[6M]ligible. 
No State in the Nation has more inviting natural resources nor offers 
greater inducements to manufacturing enterprise than West Vir- 
ginia^great areas of superior coal for steam and coke, splendid 
timber of many species, almost inexhaustible supply of natural gas, 
and unlimited water power awaiting to be utilized in the arts of 
industry. It is impossible not to recognize the merit of, and to sym- 
pathize w'ith, many of the contentions on both sides of this unhappy 
quarrel. Moat assuredly each party believes unreservedly in the 
Justice of its claims. It is in the attempted enforcement of tlieni 
that each has passed the limits of Justice, to say nothing of Obristian 
charity and broad humanity. Two facts loom big over the smaller 
ones developed in this bulk of testimony — the desperate efforts and 
often unwarranted and unlawful acts of the United Miners to force 
the union into the disturbed districts, and the equally desperate, 
unwarranted, and unlawful acts of the operators and their agents 
to keep the union out. Thus, for months before the actual break, 
union agitators, many of them strangers, attempted to invade Palat 
Greek and Cabin Greek to persuade the miners to Join the union. 
They called meetings of the workers, and described to them the 
hardships and injustice of their lot and the oppression under which 
they suffered. The wildest theories concerning the rights of prop- 
erty and the means of production were propounded and advocated, 
and doctrines closely verging upon anarchy were upheld with such 
effect that men, who before were living peaceably and in compara- 
tive prosperity, purchased Winchesters, revolvers, blackjacks, and 
other murderous weapons to shoot down the coal * barons’ and 
their myrmidons. Mild-eyed men, 75 per cent of them with usually 
cool Anglo-Saxon blood in their veins, and with instincts leaning 
to law and order inherited down through the centuries, gradually 
saw red, and with minds bent on havoc and slaughter marched from 
union districts across the river like Hugheston, Gannelton, and 
Boomer, petroled the woods overhanging the creek bad and the 
mining planti^ tlnally massing on the ridges at the headwaitena, and 
am&gtiig a march to sweep down Gabin Greek and destroy every- 
thing befbee them to the Junction. Meanwhile, the operators bup* 
ridd In over a hundred guards heavily airmed, purchased several 
deadly machine guns, and many thousands of rounds of aminunltioiL 
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Sevopal murders were perpetrated, and all who could got awi^. 
Men, women, and children fled in terror, and many hid in cellars 
and caves. If ever there was a case for some strong measure like 
martial law, the conditions prevailing on Monday, September 2, 
1912, the eve of the proclamation, presented it In fact, in the 
opinion of expert witnesses on the scene, martial law, and martial 
law alone, was the only measure to meet the desperate situation. 
We believe, partly on the evidence adduced, and in part from the 
personal knowledge of two members of the commission who were 
on the ground, one in active military service, that but for such procla- 
mation taking effect on Tuesday, September 8d, at daylight, there 
would have been great destruction of property and loss of life in 
the strike zone. The enormous quantities of Winchesters, revolvers, 
and other weapons up to machine guns captured from both sides 
and brought to camp at Paint Creek Junction also bore mute, but 
eloquent, witness of the height to which the passions of the opposing 
forces had mounted. 

**Now these propositions, trite and fundamental as they are, will 
assist us to apportion the blame for the strike and the subsequent 
disorders on Paint Creek and Cabin Creek and the close neigh- 
borhood: 

** First. Every man has a right to quit his employment and seek 
other work for any grievance he has or injustice which he may con- 
ceive to have been done to him. 

** Second. But he has absolutely no right to obstruct, molest, 
threaten, or otherwise prevent another man from taking the po- 
sition he has of his own accord abandoned. Organized society and 
natural law can never yield one Jot or tittle on that head. To 
do so would be to acquiesce in the regime of brute force — ^a veritable 
reign of terror. 

** Third. Labor has the right to organize for its benefit, protection, 
increase of wages, and better living conditions, and to have recogni- 
tion of such organization. 

[6M] ** Fourth. But its organization has no right to coerce by 
threats or violence anyone to become afflllated with it when he does 
not desire to do so, nor to assault or put in bodily fear one who 
desires to labor without belonging to it, nor to destroy property of 
the employer who does not desire to contract with it, nor to violate 
its contract with its employer without cause. 

** There is abundant evidence before us that a reign of terror was 
attempted to be organized in the strike district and outside of it. 
It is true that the officers of the United Mine Workers professed to 
counsel moderation and a strict observance of law and ord«^ on 
various occasions, but there is testimony tending strongly to jdiow 
i3M harangues delivered in public, and of which stenographic re- 
ports have been submitted as exhibits, incited the miners to violence 
and In some cases to murder. These harangues were in some in* 
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stances deUvered In the presence of officers of the United Mine 
Workers’ Association, and from platforms upon which they stood 
and from which they* too, spoke ; but the murderous and anarchistic 
utterances referred to were never disclaimed or disapproved by 
them either at the time ot subsequent to their delivery. Furthermore, 
there is some evidence tending to show that officers stood by without 
interfering or protesting while non-union men were brutally beaten. 
Again, the warning to other miners from outside not to come into 
the strike region published for many weeks in their local organ and 
also filed as an exhibit and amounting in effect to a grave threat 
throws a strong light on the actual situation. We fear that the net 
result of the action and utterances of those acting and speaking 
under the apparent sanction and approval of the officers of the 
United Mine Workers was to foment bitter feeling and to incite to 
serious breaches of the peace. In all this, even granting that they 
were not acting against any express law set down in the statute 
books, yet they were acting against the fundamental principles of 
right and Justice.” 

These commissioners also examined the mining conditions 
existing in the Fairmont and Norfolk and Western regions 
of the State. I cannot extend this opinion by quoting fur- 
ther from it but am justified in saying that they found and 
report such conditions to be in effect very superior to those 
obtaining elsewhere in unionized fields, conditions under 
which men have remained in continuous employment for 
15 to 20 years, have saved money and purchased homes and 
farms, have furnished to them houses comfortable, with 
electric lights, some with shower baths, good sanitation and 
water supply, and with wages such as to enable the foreign- 
bom miners in the 44 operations of the Consolidated Coal 
Company (Fairmont field) to send from $125,000 to $150,000 
annually to their dependent relatives in Europe. 

All the evidence in this record goes to show pretty con- 
clusively that the 14 years’ struggle of this labor organiza- 
tion since it entered into the compact with the operators of 
Ohio, Western Pennsylvania, Indiana, and Illinois in 1898 
to unionize the operations in West Virginia has not been 
in the interest either of the betterment of mine labor in 
the State or of upholding that free commerce in coal be- 
tween the States guaranteed by Federal law, but to restrain 
and even destroy it in West Virginia for the benefit of these 
unionized competitive States. It may be unfortunate for 
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those States that nature has favored West Virginia, Ken- 
tucky, and other Southern States by giving them better coal 
and less expensive mining conditions, but this does not war- 
rant the operators and miners there to combine and con- 
federate for the purpose of depriving the consuming public 
of the right to purchase the better coal at the lower cost, if 
desired. Such a combination is clearly a common-law con- 
spiracy, too far reaching to be reasonable, [546J in restraint 
of trade, as weU, in my judgment, a direct violation of the 
Sherman Anti-Trust Law. It is further in my judgment a 
combination or conspiracy against the rights of the many 
thousands of non-union miners in West Virginia who are 
entitled to enjoy the advantages in their labor that nature 
has given them. 

But the question at once arises, How could this union 
cany out this contract with the operators of Ohio, Western 
Pennsylvania, Indiana, and Illinois to substantially restrain 
or suppress coal mining in West Virginia, Kentucky, and 
other States by unionizing them? This brings us squarely 
to an examination of its constitution, manual, obligations, 
by-laws, and rules, by which, according to the English deci- 
sions, the legality or illegality of such combinations is to be 
determined. Turning to these, which are in evidence and 
not denied, we find that, when a miner is initiated into this 
organization, he is required to take an obligation for life as 
follows: 

I do sincerely promts^, of my own free will, to abide by the laws 
of this union; to bear true allegiance to, and keep inviolate the prin- 
ciples of the United Mine Workers of America ; never to discriminate 
against a fellow worker on account of creed, color, or nationality ; to 
defend freedom of thought, whether expressed by tongue or pen, to 
defend on all occasions and to the extent of my ability the members 
of our organization. 

“ That I will not reveal to any employer or boss the name of any 
one a member of our union. That I will assist all members of our 
organization to obtain the highest wages possible for their work; 
that I will not accept a brother’s Job who Is Idle for advancing the 
interests of the union or seeking better remuneration for his labor; 
and, as the mine workers of the entire country are cmnpetltors in 
(he labfff world, I promise to cease work at any time I am called upon 
by the organization to do so. And I farther promise to help and assist 
alUtrotbers In adversity, and to have all mine workers Join our union 
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Uiat tasy ell be able to enjoy the frnlts of oor labor; that I will 
never knowingly wrong a brother or see him wronged if I can pre* 
vent It 

“ To all this 1 pledge my honor to observe and keep os long as life 
remains, or until I am absolved by the United Mine Workers of 
America.” 

This obligation is required under assurance beforehand 
that it will require nothing contrary to your civil or reli- 
gious duties,” yet it does, in fact, require him to alienate for 
life or until the union absolves him “ his freedom to dispose 
of his own labor or his own capital according to his own 
will, • • • make himself a slave,” contrary to all law, 
En glis h , American, and common, and in express violation 
of the Bill of Bights set forth in the Constitution of West 
Virginia. It binds him never to accept employment in place 
of a fellow member ^ idle for advancing the interests of the 
union or seeking better remuneration for his labor,” no mat- 
ter how anxious he may be to secure work, how well satis- 
fied he might be with the wage offered, and how much he 
may need the work by reason of a starving family on his 
hands to support. It further binds him “to cease work at 
any time I am called upon by the organization to do so,” 
regardless of the dire consequence that may result to him 
and those dependent upon him. It may well be said that 
such provisions under the law cannot be enforced. No, not 
legally, but practically it is different. His refusal to com- 
ply with his obligation subjects or may subject him to such 
social ostracism on the part of his fellow members as to 
compel [647] obedience. They may taunt him with being 
without honor or integrity, they may call him “ black sheep,” 
“ scab,” and other opprobrious epithets given new meanings 
in the English language because of just such conditions aris- 
ing under the operations of these labor combinations, and 
they may and do drive him out of work and the community 
as shown by the facts set forth in many decisions of the 
courts of this country. But this is immaterial from a legal 
standpoint, for, as I have shown, the law distinctly bans such 
obligations as unlawful, and therefore the requiring them on 
the part of these labor organizations is unlawful. But to 
furtiier show how complete control the union tiius obtains 
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and how complete the surrender to such contrd. cm the part 
of the member is, I quote further from the ocmstitutioii of 
its national organization as follows: 

Abticle I. 

** Sec. 3. This organization shall be composed of international, dls* 
trict, sub-district, and local unions. 

**Sbc. 4. The international union shall have Jurisdiction over all 
districts, sub-districts, and local unions, which shall be governed by 
this constitution.** 

Abticle II. 

** Section 1. The officers of the union shall be one president^ one 
vice president, one secretary-treasurer, and an executive board to be 
composed of one member from each district under the Jurisdiction 
of the United Mine Workers, each district to elect its member of the 
international executive board, the president, vice president, and sec- 
retary-treasurer to be members of the board by reason of their po- 
sition.” 

Abticle IV. 

** Sec. 11. The funds of the organization shall be used for the pur- 
pose of assisting those who are in need from idleness or distress, when 
the payment of the same has been approved by the international ex- 
ecutive board.” 

Abticle VII. — Card#. 

** Section 1. Local unions shall provide each member with a due 
card, upon which the dues and assessments paid by the member shall 
be entered, which shall be his receipt for the same. 

Sec. 2. Due cards shall not admit any person to membership from 
one local to another, and to protect the membership of individuals 
who are unable to pay their dues because of no local existing where 
they reside, the international, district, and sub-district secretaries 
shall, upon the payment of dues and assessments by said member, 
issue the usual cards for the same; provided that this shall not 
apply to a member living in a locality where a local union is In 
existence. 

” Sec. 3. No person a member of the organization, who holds a due 
or transfer card showing him to be a member in good standing, shall 
be d^arred or hindered from obtaining work on account of race, 
creed, or nationality. Cards properly filled out and signed by the 
officers of miners* unions in foreign countries shall be accepted in 
lieu of initiation fees. 

**Seo. 4. Any member desiring to leave the mine where his local is 
located and work elsewhere shall immediately make application to 
the secretary of the local for a transfer card, and if he has paid all 
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dim and asmuneiits. tbe i»r^ldent and recording secretary shall Issue 
a tamsfer card to him, which shall be attested by the financial sec- 
retary, providing the local union is in good standing with the Inter- 
national, district, and sub-district union, which shall be accepted in 
any district, and in case such person can not produce a transfer card 
he shall pay the regular Initiation fee. All transfer cards shall be 
deposited as the laws of the district where work is secured may direct. 

Ii481 ** Sac. 5. When a person who has not been a member of the 
organization three months or more secures a transfer card from a 
local union in a district where a dispensation has been granted, said 
transfer card shall not be accepted by any local in a different district 
from the one in which the local issuing the same is located, unless 
said transfer card is accompanied by an amount equal to the differ- 
ence between the initiation fee paid by said member and the initia- 
tion fee provided for in the district where the card is deposited. 

“ Sxc. 6. No card shall be issued to any member when the local is 
three or more months in arrears to the international, district, or sub- 
district for dues or assessments. Ofilcers of any local union Issuing 
cards in violation of any section of Article VII shall be fined $10.00 
for each card issued, the fine to be collected in the same manner as 
dues and assessments. 

Sec. 7. The transfer card must show that the member receiving 
it has paid all dues and assessments for the month in which it was 
issued, and must also show at what class of labor he was employed. 

“ Sec. 8. When a transfer card is Issued to any member it must be 
deposited by him with some local union or with the International sec- 
retary-treasurer, within three months after the last day of the month 
in which it was issued to him, else the card will become void and he 
can only become a member again by initiation as a new member. 

** Sec. 9. When a member presents a transfer card to a local union 
at any mine where he works or desires to work, the local union must 
accept the same and admit him to membership In that local, unless 
the local issuing the same is not in good standing, as shown by the 
monthly report of the secretary-treasurer, or the person to whom the 
card is issued has not been a member of the organization for three 
months, as provided for in section 5 of this article, and shall collect 
from him all dues and assessments from the time between the last 
day of the month in which the card was issued and the date of depos- 
iting the same. 

** Sec. 10. The sub-district, district, or international secretary-treas- 
urer shall not accept a transfer card if the member Is where he can 
'deposit it with a local union. 

“Sec* 11. The international secretary-treasurer shall prepare and 
send out monthly a statement of all locals three months or more in 
arf^ars for dues and assessments, and no local union shall refuse to 
accept a transfer card from any local unless it appears on said ll.st as 
b^ng in bad standing. Local unions on strike shall be exempt from 
the provisioiis of this section. 
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" Sac. 12. All transfer cards shall be made In book fonn, with two 
stnbo attached. The books to be numbered, and each card In the book 
to be numbered and bear the number of the book. The stubs to be 
printed in conformity with the card itself. The card and one stub 
to be filled out by the recording secretary and certified to by the presi- 
dent and financial secretary of the local onion granting the same ; one 
stub to be retained by the local issuing the card for future reference, 
the other stub to accompany the card and must be immediately filled 
out by the secretary of the local where the card is deposited and 
returned by him to the secretary of the local that issued the card. 

“ Sec. 13. The president, financial and recording secretary of the 
local union shall keep a record of all transfer cards bought by, issued 
by, and deposited in their respective local unions. The auditing com- 
mittee shall compare their records every three months, and in the 
presence of the local union destroy all transfer cards that have been 
deposited that there is no dispute about/* 

v 

** Abticle XII. 

**Sec. 2. Districts may adopt such laws for their government as 
they may deem necessary, provided they do not confiict vrith the 
international union.** 

** Abticle XIII. 

** Sec. 2. Sub-districts may adopt such laws for their government as 
they may deem necessary, provided they do not conflict with inter- 
national and district constitutions or agreements entered into. 

[MS] ** Sec. 3. All local unions within the territory of sub-districts 
already organized in any district shall contribute and become a part 
of the same and comply with its laws, before they are entitled to 
password or represen^tion in either international or district organi- 
zation.** 

**Abtxcle XIV. 

** Section 1. Local unions shall be composed of miners, mine la- 
borers, and other workmen, skilled and unskilled, working in and 
about the mines, except mine manager, top boss, and persons engaged 
in the sale of intoxicating liquors, and shall be given such numbers 
as the international secretary-treasurer may assign them. 

** Sec. 2. All locals shall be under the jurisdiction of the interna- 
tional, district, and sub-district unions, and may make such laws for 
their government as they deem necessary, provided they do not con- 
flict with the international, district, and sub-district constitutions or 
agreements entered into. Any local union or members thereof vio- 
lating this section shall be subject to a fine of not less than $6.00.** 

And to further idiow how this union undertakes to control 
the freedom of its members to work when and for whom they 



EnnHK^ ;^77 

Opinion of the Oourt 

please, also its determination to destroy the right of the 
employer to conduct his own business as he pleases and to 
discharge and employ whom he pleases, I quote these sec- 
tions of article 10 of this constitution: 

** Section 1. When trouble of a locaf character arises between 
members of a local union and their employers, the officers of said 
local shall endeavor to effect an amicable adjustment, and failing in 
this they shall immediately notify the officers of the district to 
which the affected locals i/te attached, and said district officers 
shall immediately investigate the cause of complaint; and failing 
to effect a peaceable settlement on a basis that would be fair 
and Just to aggrieved members, finding that a strike would best 
serve the Interests of the locality affe^ed, they may order the inaugu- 
ration of a strike, but no local strike shall be legalized or supported 
by a district unless its inauguration was approved by the officers of 
the district or by the international executive board, upon an appeal 
taken by the aggrieved members from the decision of the district 
officers ; any local union striking in violation of the above provisions 
shall not be sustained or recognized by the international officers. * * * 

** Sec. 8. When any member of the United Mine WorJcers is sus- 
pended or discharged, it shall be the duty of the mine committee to 
Immediately investigate the case, and if the member discharged is 
not guilty of an offense Justifying the same, the grievance shall im- 
mediately be reported to the sub-district and district president in 
writing, under the seal of the local, and if, upon investigation, the 
report of the local committee is found correct, the sub-district and 
district .president shall immediately insist upon the reinstatement of 
the suspended or discharged member. 

** Sec. 4. The international officers shall, at any time they deem it 
to be to the best interests of mine workers in a district that is idle, 
for Jubt and sufficient reasons, order a suspension in any other dis- 
trict or districts that would in any way impede the settlement of the 
district affected; provided, that such action would conserve to the 
best interests of the United Mine Workers of America.” 

I also quote the following from the constitution of dis- 
trict No. 6 : 


“Article I. 

“ Section 1. This organization shall be known as District No. 6, 
of the United Mine Workers of America. 

“Sec. 2. One of the objects of this organization is to unite nil 
employes in and around the coal mines of Ohio and the Pan Handle- 
district of West Virginia,” 
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t^50] ** Siccnoir 1. In case of trouble arising In any local with ttie 
eniployer it shall be the duty of the local officers to try to effect a 
settlement; falling In this the grievance shall be presented to the sub- 
district president in writing, who shall investigate the grievance or 
dispute and settle, if possible. Should he fall, he shall consult the 
district president, who shall settle the dispute either by suspending 
work or such other methods as they may deem best. In case of a 
direct violation of agreements the sub-district president or local union 
affected are authorized to order a suspension of work. 

**Ssc. 2. When it becomes necessary for the district president to 
close a mine, or when a mine or mines from some other legitimate 
cause has been forced to close down, said officers may, if they deem 
it wise, close every other mine in district, or may distribute those 
idle men into any other mine or mines in the district in which said 
mine or mines so closed may be situated.** 

“Abticub IX. 

** Section 1. The initiation fee in district 6 shall be $10.00, and all 
persons applying for and securing work in the mines who are not 
practical workers shall pay $10.00 Initiation fee. Any person apply- 
ing for work at any organized mine shall present a United Mine 
Workers* card. In case said person cannot present such a union card 
he shall pay the regular initiation fee. * ^ *** 

** Sec. 6 . All persons employed as check-wei^men shall be members 
of the United Mine Workers for a period of six months before they 
are elected to such position. Notice shall be posted near the weigh 
sheet at least three days before the election of^ a check-Weighman, 
and no persons are entitled to vote except those who are assessed 
to pay him his wages.** 

** Sec. 12. When a miner's son becomes old enough to work in mine 
he shall be given the preference over other applicants for work.** 

** Sec. 15. Any member of our organization working in or around 
the mine, working on idle days or extra time, in violation of our con- 
stitution or agreements, shall be fined $2.50 for each offense. * * **' 

** Sec. 17. That a fine of $10.00 in each individual case where it 
can be proven that a member of the union leaves his district for 
West Virginia, or any other unfair mines, and remains there one 
month or more without having deposited his transfer card and re- 
turns without giving a satisfactory account of why he has not depos- 
ited his transfer card ; and the fine to be collected by the local union 
where he works.” 

And these from the constitution of sub-district 5 of dis- 
trict 6: 

**Abticle I. 

Section 1. This organization EdtiaU be known as sub-district 5 of 
district C, United Mine Workers of America. 
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"Swb. 2. the cbject &t this orKanlnttioo is to unite tbe mine em> 
ployfe «f Bcdmont, JeffenoD, Tuscarawas, Harrison, and Oarroll 
Oountlea in Ohio, and that part of Stark County south of Canton, 
othtf than the Massillon seam, and Hancock, Brooke, Ohio, and Mar- 
shall Counties of West Virginia, to ameliorate their conditions by 
methods of conciliation, arbitration, or strike. 

' Ssa 8. All men are eligible and must be members of the D. M. W. 
of A. who work In and around the mines,” 

“Abticle IX. 

“ Sna 2. That a fine of $10.00 in each case, where It can be proven 
that a member of our union leaves his district for West Virginia or 
any other unfair mine, and remains one month or more without de- 
positing a transfer card, and returns without giving a satisfactory 
account of why he has not deposited his transfer card, and a fine to 
be collected by the local union where he Is working. 

“ Sbo. 8. Any member of our organization working in or around the 
mine, working on Idle days or extra time. In violation of our con- 
stitution or agreements, shall bo fined $2.50 for each offense.” 

[661] It very clearly appears from a study of these rules 
that (a) they undertake to require members of the organiza- 
tion to surrender their individual freedom of action; (&) to 
coerce non-union miners to join the union, whether willing 
to do so or not for they must be members “ who work in and 
around the mines;” (e) to control or rather abrogate and 
destroy the right of the employer to contract with the men 
independent of the organization; (d) to exclude his right to 
employ non-union labor if he desires; (e) to limit his right, 
in the absence of contract, to discharge whom he pleases, 
when he pleases, and for what reason he sees fit; and (/) to 
assume the right on the part of the organization, through its 
officers to control the employer’s business, to shut down his 
mine by calling out the men in obedience to their obligation 
whenever it is deemed to the interests of the union, regardless 
of the employer’s interests or the effect that such action may 
have upon him, as regards loss, damage, and necessary viola- 
tions, on account thereof, of his existing contracts with 
others. To such extent in this direction does such assump- 
tion of power and control go that it is directly provided that 
sudi suspension of operations may be ordered, even though 
there be no dispute between the employer and the onion, but 
solely because such dispute exists between the union and some 
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one or more of his rival operators in business in the same dis- 
trict. In all these particulars these provisions violate the law, 
guaranteeing under our free government the rights of both 
the labor and capital involved, and, further, tiie ri^ts of the 
public consuming the product of such labor and capital. But 
still further, and what manifestly is of far more vital im- 
portance, under the power so assumed by this close and com- 
pact organization, and by reason of these obligations and 
rules enforced by it upon its members, it is more than prob- 
able that, if allowed to unionize and control the mining op- 
erations in West Virginia, it will be entirely able to fulfill its 
ezpre&s contract of 1898 with its co-conspirators, the opera- 
tors of Ohio, Western Pennsylvania, Indiana, and Illinois, 
and “ protect ” them from the competition of West Virginia 
coals, restore to them their lost markets, and practically de- 
stroy the coal mining industry of this State to accomplish 
which the union has admittedly already spent hundreds of 
thousands of dollars and sacrificed human life as yet to no 
avail. It is not to be assumed that, because I have not dis- 
cussed other of the rules and purposes of this organization, 
that I have ignored their meritorious and beneficent char- 
acter; nor that I have not considered the very natural and 
human instinct inspiring the officers and members of this 
union, resident in other States and laboring under physical 
disadvantage in mining conditions, to regard their personal 
interests as paramount. Most of its officers have testified in 
open court before me, and have fully convinced me that they 
are men sincere in the conviction of the integrity of their 
action, perfectly frank and truthful in their testimony, self- 
educated, and who have by their own effort rightly acquired 
the leadership in their life work. So far as I am concerned, 
the law requires me to consider these rules of the organiza- 
tion, and ascertain whether any of them are unlawful in 
character. If so, whether the unlawful ones dominate the 
actions and purposes of the organization, [653] or whether 
the purposes contemplated by the unlawful ones are so in- 
termingled with those designed by the lawful ones as to ren- 
der separation impracticable. If such domination of the un- 
lawful prevails, or such separation cannot be made, then. 
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under tbe uuthoritieB I h»ye cited, tiie urgeiuzaition becomes 
imlftwfaL In view of the undisputed testimony in this case, 
I am constrained to believe both unlawful conditions exist 
as to these rules. They go far beyond those held to be im- 
lawful, dominating, and inseparable by the English cases 
which I have cited. They have permitted the officers of this 
organization to expend, by their own admission, hundreds of 
thousands of dollars of the funds derived from members 
bound by these rules in an unlawful conspiracy to restrain 
trade upon such a large scale as to involve the whole vast 
coal mining industry of West Virginia. 

[7] The final question arises, How is this plaintiff, the 
Hitchman Coal Company, affected, and what right has it 
to complain and appeal for injunctive relief? The evidence 
establishes these facts : Plaintiff is an operating coal mining 
company in the West Virginia field. Its mines are situate 
in what is known as the Pan Handle, just across the Ohio 
River from Ohio, and this union assumes jurisdiction over 
this territory incorporating it, with some five counties in 
Ohio, in sub-district 5 of district 6 of its organization. 
Plaintiff started operations in 1903 as a non-union mine. 
At this time a company having some stockholders identical 
with those of plaintiff, and others not such stockholders of 
plaintiff, was operating a union mine at Mt. Pleasant, Ohio. 
The officials of the union notified the plaintiff that, if its 
mine were not unionized, the Mt. Pleasant mine would be shut 
down by it. On April 1, 1903, the demand of the union was 
conceded by plaintiff, and it became a union mine. The 
next day a strike was called by the union, and plaintiff’s 
men went out and remained out 21 days. This strike cost 
plaintiff $7,242. Its occasion was a dispute as to the scale 
price for run of mine coal, and was compromised by the 
union accepting an advance of about 1^ cents per ton for 
run of mine coal over what the company had been paying, 
and much less than had been demanded when the strike 
was called. The miners resumed work on May 23, 1908, 
and worked until April 20, 1904, when another strike was 
called about the run of mine coal; the union officials not 
being satisfied with the prior year’s compromise, and insist- 
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ing^ (m what was called the awsrage as ^hsthigniistd from 
the tomiage basia The plaintiff yielded, and the average 
basis was established. This strike lasted until June 16, 
1904, 56 days, and cost plaintiff $17,000. On April 1, 1905, 
the union demanded a return to the tonnage basis, as being 
more profitable to the miner than the average one. This 
demand was conceded by plaintiff, and the tonnage basis 
was resumed. A national strike was called for April 1, 
1906. In anticipation of it, plaintiff sought to protect its 
fuel trade by arranging with the union officials for the men 
to continue work for that purpose, offering to pay the scale 
prices demanded by the union. This was at first agreed to 
upon condition that no commercial and only fuel engine coal 
should be mined. This permission was later withdrawn, 
and the men ordered to strike, which they did on April 16, 
1906. The [668J men did not want to quit work, and tried 
to get permission from their union officials to continue load- 
ing engine coal, for the reason that, if they were not allowed 
to do so, the Baltimore & Ohio Sailroad Company would 
haul in non-union coal, and have it loaded into their engines 
from plaintiff’s tipple and bins under the terms of plain- 
tiff’s contract with the railroad company. The union was 
notified, too, by plaintiff that, if the men were called out on 
strike, the mine would not be run union again. This availed 
nothing. The strike was called, coal was hauled from an 
Ohio union mine with which settlement had been made by 
the union by the railroad, and loaded on its engines over 
plaintiff’s tipple. This strike continued until June 12, 1906, 
56 days, and cost the plaintiff $24,500. This national strike 
was finally settled in July, 1906, by the adoption of the 1908 
scale, which plaintiff from the start had offered to pay. 
But in the meantime the Hitchman miners had been prom- 
ised benefits by the union which were not paid, and they were 
incensed because the Ohio coal had been allowed to be hauled 
and loaded on its engines by the railroad over plaintiff’s 
tipple, and because plaintiff’s proposition to pay the 1908 
scSle had not been accepted. Thereupon a mutual agreement 
was entered into between plaintiff mmI these individual 
miners to the effect that the men should abandon the uamn, 
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•nd thAiecnapwjF dimld operate the mine non-union. Uliis 
was on Jooe 12, 1906, and the agreement was evidenced by 
memorandum cards signed by the men, reading as follows: 

«I am emiriored by and work for me Hitchman Ooal & Ooke 
Gompany with the express nn'derstanding'that I am not a member 
of the United Mine Workers of America and will not become so 
while an employe of the Hitchman Coal & Coke Company, and that 
the Hitchman Coal & Coke Company is run non-union and agrees 
with me that it will run non-union while I am In its employ. If at 
any time while I am employed by the Hitchman Coal ft Coke Com- 
pany I want to become connected with the United Mine Workmrs 
of America, or any affiliated organization, I agree to withdraw from 
the employment of said company, and agree that while I am in the 
employ of that company I will not make any effort amongst its 
employes to bring about the unionizing of that mine against the 
company’s wish. I have either read the above, or heard same read.” 

The men surrendered their charter to the union, and on 
June 25, 1906, secured a charter from this State as a cor- 
poration under the name of the Independent Mine Workers 
of West Virginia. Prior to April 1, 1903, when the mine 
ran non-union, the company had no trouble whatever with 
its men, and since Jime 12, 1906, when it started non-union 
again, it has run continually without trouble. During the 
three years and two months from April, 1908, to June, 1906, 
when unionized, it had three strikes called that su^ended 
its operation for a total of 162 days, at a total cost or loss of 
$48,742. In March, 1907, the sub-district convention of the 
union resolved ‘‘to take up the work of organizing every mine 
in the sub-district as quickly as it can be done.” In accord 
with this resolution, officials of the union, defendants here, 
called on the plaintiff’s management and expressed their 
desire to reunionize the Hitchman mine. The company’s 
officials declined the suggestion. The mine officials asked 
that the matter be referred to the company’s board of 
directors. This was done, and the board of directors de- 
clined to have anything to do with the union, and [664 1 
so notified its officials. Reports were put in circulation 
among plaintiff’s men to the effect that the mine was going 
to be unionized and that they had better join the union, 
if they wanted to letain their jobs. Early in September, 
1907, the defendant Hughes was sent by the union into the 
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Pan HandOle territory to organize the non-union Mines and 
compel recognition by them of the union. As a rMtilt of his 
work he secured 22 men to join the union and quit work at 
a mine known as the Glendale, which was owned by the 
same stockholders and run by the same management as tiie 
Hitchman. He also succeeded in organizing the Richland 
mine in that territory, and, when its operator refused to 
recognize the union, shut it down. According to his state- 
ments, he succeeded in securing enough men at the Hitch- 
man mine to agree to join the union to enable him to union- 
ize it, and was about ready to and intended to shut it down 
if its management did not recognize the union. Thereupon 
the plaintiff company applied for and obtained the restrain- 
ing order and temporary injunction in this cause. It is also 
established that Hughes and other officers of this union were 
beforehand fully informed of the contracts existing between 
plaintiff and its employes. These facts very clearly demon- 
strate such interest in this plaintiff in the premises as to 
warrant its appeal for aid from this court of equity. L 
conclude, therefore, that this organization, known as the 
United Mine Workers of America, is an unlawful one be- 
cause (a) of its principles as set forth in its constitutions, 
obligation for membership, and rules which (1) require its 
members to surrender their individual freedom of action; 

(2) seeks to require, in practical effect, all mine workers to 
become members of it whether desirous of doing so or not; 

(3) seeks to control 'and restrict, if not destroy, the right 
of the mine owner to contract with his employes independent 
of the organization; (4) to exclude his right to employ non- 
union labor if he desires; (5) to limit his right to discharge, 
in the absence of contract, whom he pleases, when he pleases, 
and for any cause or reason that to him seems proper; 
(6) assumes the right on its part, by and through its officers, 
to control the mine owner’s buriness by shutting down his 
mine, calling out his men upon indefinite strike in obedi- 
ence to their obligation to the union, whether the men derire 
to quit work or not, whenever the union’s officers deem it 
to be for the best interests of the onion, regardless of the 
r^hts tod interests of the mine owner, and regardless of his 
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dirtict loss' and damages and such indirect loss and damage 
as may be incurred by him by reason of the resultant viola- 
tion of contracts by him with others. Adair y. United 
States, 208 U. S. 161, 28 Sup. Ct. 277, 52 L. Ed. 486, 18 Ann. 
Cas. 764. I further conclude that it is an unlawful organi- 
zation because (5) of its procedure and practices, in that 
(1) it seeks to create.a monopoly of mine labor such as to 
enable it, as an organization, to control the coal-mining 
business of the country; and (2) has by express contract 
joined in a combination and conspiracy with a body of rival 
operators, resident in other States, to control, restrain, and, 
to an extent at least, destroy, the coal trade of the State 
of West Virginia. It has spent 14 years’ time and hundreds 
of thousands of dollars in effort to accomplish this unlawful 
purpose. The rules of law relating to the [555J responsi- 
bility of individual members concerned in such combina- 
tion and conspiracy are plain and well defined. Great lati- 
tude in establishing conspiracy by the admission of circum- 
stantial evidence is allowed, circumstances tending in slight 
degree to a determination of the truth are allowed to be 
proved, dune v. United States, 169 U. S. 690, 16 Sup. Ct. 
126j 40 L. Ed. 269. The acts and declarations of co-con- 
spirators in execution of a conspiracy are evidence against 
others of their number. Id. “ Where two or more are 
associated together for the same illegal purpose, any act 
or declaration of one of the parties in reference to the com- 
mon object and forming a part of the res gesta:, in its execu- 
tion, may be given in evidence against the others.” Ameri- 
can Fur Co. V. United States, 2 Pet. 358, 7 L. Ed. 450. 

[8] On the question whether a combination is lawful or 
not, declarations of those engaged in it, explanatory of acts 
done in furtherance of its objects, are competent evidence 
after the combination has been proved. Wiborg v. United 
States, 168 U. S. 682, 16 Sup. Ct. 1127, 1197, 41 L. Ed. 289; 
Lineoin v. Clafin, 7 Wall. 132, 19 L. Ed. 106. See also 
Sprinkle v. United States, 141 Fed. 811, 73 C. C. A. 285, 
decided by the Circuit Court of Appeals for this circuit and 
EUis y. Dempsey, 4 W. Va. 126, where these principles are 
fully upheld. In tiie very recent cases (decided June 10, 
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1913 {of Hyde t. United State8j 2Sii5 U. S. M7, 82 Sup. Ct 
798, 56 L. Ed. 1114, B.ud Brawn ▼. EJUattj 235 U. S. 892, 82 
Sup. Ct 812, 56 L. Ed. 1186, it is held : 

** There may be a constructive presence in a State, distinct from 
personal presence, by which a crime committed in another State 
may be consummated and render the person consummating it pun- 
ishable at that place. Overt acts performed in one district oy one 
of the parties who had conspired in iinothef district * * * give 
Jurisdiction to the court in the district where the overt acts are per- 
formed as to all the conspirators. Until a conspirator affirmatively 
withdraws from a continuing conspiracy, there is conscious offending 
that prevents the statute from running." 

The law just as clearly lays down the rules to determine 
what is an unreasonable restraint of trade. 

"From the principles which underlie all the cases the Inference 
must be necessarily drawn that if there be any sort of business which 
from its peculiar character can be restrained to no extent whatever 
without prejudice to the public interest, then the courts would be 
compelled to hold void any contract imposing any restraint, however 
partial, on this peculiar business, provided, of course, it be snown 
clearly that the peculiar business thus attempted to be restrainetl is 
of such a character that any restraint upon it, however partial, must 
be regarded by the court as prejudicial to the public interest." West 
Virginia Transportation Co. v. Ohio River Pipe Line Co., 22 W. Va. 
000, 025, 40 Am. Rep. 527. 

In deciding the case of United States v. Addystan Pipe dh 
Steel Co., 29 C. C. A. 141, 158, 85 Fed. 271, 288, 46 L. K. A. 
122, Judge Taft said that coal was an article of prime ne- 
cessity. And in thd^ case of Pocalumtas Coke Co. v. Powha- 
tan Coal c6 Coke Co., 60 W. Va. 508, 56 S. E. 264, 10 L. R. 
A. (N. S.) 268, 116 Am. St. Rep. 901, 9 Ann. Cas. 667, it is 
held that coal is properly classified under the head of nec- 
essaries. The case of Pocahontas Coke Co. v. Powhatan 
Coal A Coke Co., supra, also holds: 

"A contract, combination, or trust among various producers and 
sellers of a commodity, the direct and necessary or natural effect of 
which is to [556] restrain competition and control the prices of 
such commodity, is in unreasonable restraint of trade, and void at 
common law, because contrary to public policy. In determining 
whether or not a contract or combination is in unreasonable restraint 
of trade, the subject matter of the contract or combination, the situa- 
tion of the parties, and all the circumstances attending the traaiao* 



mcokujm ooAii * (Pon Qo.: mrcsai^ 587 

Opinion of the Oourt. 

tion should be consld^ed. In determining whether or not a con- 
tract or combination is in unreasonable restraint of trade, it is imma- 
terial whether or not the commodity which is the subject matter of 
the contract or combination is of prime neces8it^^ if the commodity 
is an article of legitimate trade or commerce. In determining whether 
or not a contract is in unreasonable restraint of trade, all the powers 
of the contract should be considered, and its character determined, 
not alone by what has been done under it, but by what may be done 
under it, when all of its powers shall have been fully exercised. It 
is no defense to the illegality of a contract or combination which is 
in unreasonable restraint of trade to show that the prices of the com- 
modity which constitutes its subject matter have not been changed, 
or even that such prices have been lowered. Unreasonable restraint 
of trade, which is only partial, is illegal. In order that a combination 
or trust may be in unreasonable restraint of trade, it is not neces- 
sary that a complete monopoly be formed. The combination or trust 
is in unreasonable restraint of trade if it tends to monopoly and is to 
the injury of the public.** 

The Supreme Court of the United States has held to the 
same view of the common law so far as the common law was 
considered in deciding the case of Standard Oil Co. of New 
Jersey et od. v. United States (1911) 221 U. S. 1, 81 Sup. Ct. 
502, 55 L. Ed. 619, 34 L. R. A. (N. S.) 834, and the case of 
United States of America v. American Tobacco Co. et al. and 
American Tobacco Co. et al. v. United States of America 
(1911) 221 U. S. 106, 31 Sup. Ct. 632, 55 L. Ed. 663. In 
Loewe v. Lawlor^ 208 U. S. 274, 28 Sup. Ct. 301, 62 L. Ed. 488, 
13 Ann. Cas. 815, it was held that the Sherman Anti-Trust 
Act ‘‘prohibits any combination whatever to secure action 
which essentially obstructs the free flow of commerce between 
the States, or restricts, in that regard, the liberty of a trader 
to engage in business; and this includes restraints of trade 
aimed at compelling third parties and strangers involunta- 
rily not to engage in the course of interstate trade except on 
conditions that the combination imposes,’’ and that it “ makes 
no distinction between classes. Organizations of farmers and 
laborers were not exempted from its operation, notwith- 
standing the efforts which the records of Congress show were 
made in that direction,” and that “a combination of labor 
organizations and the members thereof, to compel a manu- 
facturer whose goods are almost entirely sold in other 
States, to unionize his shops and on his refusal so to do to 
95825 *— VOL 6— 17 88 
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bdycott his goods and prevent their sale in States other than 
his own until such time as the resulting damage forces him 
to comply with their demands,” is a “combination in re- 
straint of trade.” 

I further conclude that this union, in pursuit of its unlaw- 
ful purposes to secure control and the monopoly of mine 
labor, and to restrain, suppress, if not destroy, the coal min 
ing industry of West Virginia in the interest of their co-con- 
spirators, rival operators and producers in Ohio, Western 
Pennsylvania, Illinois, and Indiana competitive fields, have 
sought and still seek to compel the plaintiff, the Hitch man 
Coal & Coke Company, to submit to contractual relations 
with it as an organization relating to the employment of 
labor and pro [567] duction contrary to the will and wish 
of said company; that its officers, in pursuance of such un- 
lawful effort to monopolize labor and restrain trade, and 
with knowledge of the express contracts existing between 
this plaintiff and its employes, have unlaAvfully sought to 
cause the breach of the said contracts on the part of its said 
employes. It is admitted in the testimony of I^wis, Sullivan, 
and Savage that, if this injunction is dissolved, such efforts 
will be repeated. I do not stop now to further consider the 
law declaring efforts to secure the breach of contracts un- 
lawful. I have fully considered this question in my former 
opinion in this case to which I now refer. 

It therefore necessarily follows that the plaintiff had by 
reason of the damage and loss it had already incurred and 
the damage and loss threatened and imminent to it in futuro 
just right to appeal to this court of equity for injunctive re- 
lief; that by reason of its unlawful organization, purposes, 
and practices as hereinbefore set forth, this organization, 
combination, or union, as now constituted, is unlawful, and 
under the law, therefore, has no right to seek plaintiff’s em- 
ployes to become members thereof or to become party to its 
unlawful purposes and practices. 

The injunction will be made perpetual. 
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MITCHELL ET AL. v. HITCHMAN COAL & 
COKECO.* 

(Circuit Court of Appeals, Fourth Circuit May 28, 1914.) 

[214 Fed. 685.1 

Tbaub Unions (I 1) — ^Labob Obganizations — ^Legality — Common- 
Law Rule. — ^The ancient English rule that labor unions were un- 
lawful does not prevail in the United States In view of the changed 
conditions existing; the rule being now settled that labor may 
organize for its own protection and to further the interests of the 
laboring classes, and may strike and persuade and induce others 
to Join them by peaceable means, being only subject to legal re- 
straint by injunction when they resort to unlawful means to cause 
injury to others to whom they have no relation, contractual or 
otherwise.^ 

[Ed. Note. — For other cases, see Trade Unions, Gent. Dig. I 1; 
Dec. Dig. S 1.] 

Aliens (I 4) — Constitutional Law (§ 210) — Disabiuties — ^Equal 
Pbotection of the Laws. — So long as the United States permits 
aliens to immigrate, a large majority of whom are uneducated 
laborers, it is the duty of the Government to aiford them equal pro- 
tection under our Constitution and the laws pursuant thereto, in- 
cluding the right to combine to improve their condition. 

[Ed. Note.— For other cases, see Allens, Cent. Dig, § 4 ; Dec. Dig. 
§ 4; Constitutional Law, Cent. Dig. §1 679, 680; Dec. Dig. § 210.] 

Trade Unions (§ 1) — United Mine Workers — Legality of Organi- 
zation.— Code W. Va. 1006, i 413 (Code 1913, c. 15H, § 28 [sec. 
487]), provides that no persons or combination of persons, by force, 
threats, menaces, or intimidation of any kind, shall prevent or at- 
tempt to prevent from working in or about any mine any person 
or persons who have the lawful right to work about the same and 
who desire to so work, but this provision shall not be so construed 
as to prevent persons from associating for any lawful purpose or 
for using moral suasion or lawful argument to induce any one not 
to work in or about any mine, and section 2859 (Code 1913, c. 62E, 
I 1 [sec. 3578] ) regulates the use of union labels and prohibits the 
use thereof on merchandise not the product of union labor. Held, 
that [686] the trade union known as the United Mine Workers of 
America, organized to secure reasonable wages and better working 
conditions among the mine workers of the United States and by 
concentrated effort to compel by peaceable means the Improvement 

•For (pinion of District Court (202 Fed. 512), see ante, page 528. 

The case Is. pending on appeal in the Supreme Court. 

* Syllabus copyrighted, 1914, by West Publishing Company. 
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of mlQtaic eondittodic In the tinited States, Is: dot an nnUhtid or- 
ganisation or combination, either under tbe statute or at com- 
mon law. 

[EM. Note.— For other cases, see Trade Unions, Gent Dig. i 1; 
Dec. Dig. I 1.] 

CoNspiBAGT ( § 3 ) — Elements — Employees — Unionization — In- 
CBEASE OF Wages. — Since members of a trade union have a lawful 
right to induce persons employed in the same general business to 
Join the union in order to secure as high wages as possible, com- 
patible with the successful operation of the business, a combination 
to accomplish such purposes by peaceable and lawful methods, so 
long as they refrain from resorting to unlawful measures to effectu- 
ate the same, does not constitute a conspiracy. 

[Ed. Note. — For other cases, see Conspiracy, Gent. Dig. ( 8; Dec. 
Dig. < 3.] 

Ck)NBPiBAOY (§ 1) — What CJonstitutbs. — “conspiracy” is a com- 
bination of two or more persons, by concerted action, to accom- 
plish a criminal or unlawful purpose or some purpose not in itself 
criminal or unlawful, by criminal or unlawful means. 

[Ed. Note. — ^For other cases, see Conspiracy, Gent. Dig. 81 1-5; 
Dec. Dig. I 1. 

For other definitions, see Words and Phrases, vol. 2, pp. 1454- 
1401; vol. 8, p. 7013.] 

Gonspibact (I 19) — ^Evidence — ^Thbeats. — ^Threats of an organizer 
employed to induce mine workers to form a local of the United 
Mine Workers of America, to unionize the employes of complain- 
ant’s mine or shut it down, he having no authority to carry the 
threats into execution, w'ere insufficient to show a conspiracy to 
compel the unionization of the mine by unlawful means. 

[Ed. Note. — ^For other cases, see Conspiracy, Cent. Dig. 88 25, 20 ; 
Dec. Dig. 8 19.1 

CoNSpfUAOY (8 19) — Dctebfebence with Complainant’s Business — 
Unionization op Mine Employes. — ^Evidence reviewed, and held 
insufilclent to establish a conspiracy on the part of oflicers and 
r^resentatives of a labor union to unionize the employes of com- 
plainant’s mine by unlawful means. 

[Ed. Note.— For other cases, see Conspiracy, Cent. Dig. 88 25, 20 ; 
Dec. Dig. 8 19.1 

CoNSPiSAOT (8 19 ) — ^EmployA s — ^U NioNiZATioN — ^EVIDENCE. — Where 
complainant after a strike had severed all business dealings with 
the United Mine Workers of America and had established a non- 
union mine, after which attempts were made to induce con^laln- 
ant's employes to rejoin the union, evidence that, prior to com- 
plainant’s adoption of the non-union policy, defendants were en- 
gaged in a combination or conspiracy and by intimidation, vloience, 
and coercion were trying to prevent complainant from c^^ating 
its mine, was inadmissible to show the existence of an unlawful 
conspiracy for the same purpose after the open policy was adopted. 
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lEd: N6te.-~SV>r Other see Conspiracy, Gent. Dig. il 26» 
Dec. Dig. J 19.1 

Bqihtt (I 427)-^RB8TaAiNT or Tbadb— Anti-Tbust Law— Vioul- 
Tiow— OoivroBiciTy to Plbadinob.— A decree determining that a 
labor union was an unlawful combination or conspiracy in restraint 
of trade in violation of the Sherman Anti-Trust [687] Law (act 
July 2, 1890, c. 647, 26 Stat. 200 [U. S. Comp. St. 1901, p. 3200]), 
could not be sustained where there was no allegation of defendant's 
violation of such law in the pleadings. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. J §1001-1014; 
Dec. Dig. I 427.] 

MoNOPOUES (§ 24) — OONSPIBAOY IN RbSTBAINT OF TbADE — INJUNC- 
TION — ^Rights of Pbivate Pebsons.— A private person cannot obtain 
an injunction restraining the continuance of an alleged conspiracy or 
combination in restraint of interstate commerce under the Sherman 
Anti-Trust Law (act July 2, X890, c. 647, 26 Stat. 209 [U. S. Comp. 
St. 1901, p. 3200] ) ; the injunctive remedy covered by such act being 
available to the Government only, and the individual being only 
authorized to sue for and recover threefold damages. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. 1 17 ; Dec. 
Dig. I 24.] 

Masteb AND Sebvant (§ 339) — Contract of Emplotkent— Interfeb- 
encb by Thibd Person. — Complainant, on employing miners, required 
them to sign a contract declaring that they were not members of 
the United Mine Workers of America and would not become so 
while employes of complainant, which agreed to run its works non- 
union, and that if at any time during the employment an employ^ 
should become connected with the United Mine Workers of America 
or any affllated organization he agreed to withdraw from the em- 
ployment of the company, etc. Held, that such contract did not 
bind the employes not to Join the union, but only provided for ter- 
mination of the contract in case they did so ; and hence solicitation 
of such employes and Inducements held out to them to Join the 
union, by lawful and persuasive methods not coercive nor intimi- 
dating, did not constitute an unlawful interference with such con- 
tract of employment. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. 

I 1283; Dec. Dig. I 339.] 

Appeal from the District Court of the United States for 
the Northern District of West Virginia, at Philippi; Alston 
6. Dayton, Judge. 

Suit by the Hitchman Coal & Coke Company against 
Jc^n MitcheU and others individually to restrain them from 
attempting to organize complainant’s mine.worlws and to 
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iltducd them to join a onion known as the United Mine 
Workers of America. From a decree in favor of cmn* 
plaihant granting a permanent injunction (202 Fed. 512)^ 
defendants appeal. Reversed, with instructions to dismiss. 

See also 172 Fed. 963; 176 Fed. 59, 100 C. C. A. 187 

Ohariea E. Hogg, of Point Pleasant, W. Va. (Charlet J. 
Hogg, of Point Pleasant, W. Va., on the brief), for appel- 
lants. 

Geo. R. E. QRchntt, of Wheeling, W. Va., for appdlee. 

Before Pbitchabd, Knafp, and Woods, Circuit Judges. 

Prttohabd, Circuit Judge. 

The plaintiff corporation presented its bill for injunction 
October 24, 1907, to the Hon. Alston O. Dayton, United 
States District Judge, in the Circuit Court for the North- 
ern District of West Virginia, against John Mitchell and 
nine others, alleging itself to be a corporation imder the 
laws of West Virginia, and the defendants to be citizens 
and residents of several different States other than West 
Virginia; that nine of said defendants first named are presi- 
dents, vice presidents, and secretary-treasurers, [688] re- 
spectively, of the United Mine WorWs of America and of 
the International Union United Mine Workers of America, 
of District No. 6, United Mine Workers of America, and of 
sub-district 5 of District No. 6, United Mine Workers of 
America, and the defendant Thomas Hughes, an organizing 
agent of said organization; that plaintiff is the owner of 
about 6,000 acres of coal, has a mine and mining plant on 
the Baltimore & Ohio Railroad, that is mining and shipping 
a daily output of about 1,400 tons of coal, largely under 
contracts, between 500 and 600 tons to the railroad for its 
daily engine fuel, has large contracts for future delivery; 
that prior to April 1, 1906, it operated its mine by. empl(^- 
ment of men affiliated with the United ItGne Workers, of 
'Anierica, but on that day a strite was ordered by tile; offi- 
cer of the union, and on April 16, 1906, the men 'S0:im* 
pl6j^, in dbedience to the demands and mrders of defend- 
ants, went out and ceased to worL It is charged that this 
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strike was ordered because oertsin other operators refused to 
sign the scale demanded by the union, and so far as plaintiff 
was concerned it was wholly without justification or excuse 
because it distinctly agreed to pay the scale price and any 
increased price fixed thereby from April 1, 1906, the date of 
the strike order, whenever it might be fixed and agreed upon, 
with which proposition the miners themselves, whose labor 
was involved, were entirely satisfied; that notwithstanding 
this, at the instance of defendants, its mine was shut down 
from April 16 to June 12, 1906, to its great financial loss 
and embarrassment by reason of its inability to comply with 
its existing contracts. The bill then sets forth in detail in 
effect that on the last-named date in order to be able to run 
said mine it entered into a contract with its men whereby 
it agreed with them to run its mining operation wholly upon 
non-union basis, refusing absolutely to employ any union 
men, and whereby the men on their part agreed not to join 
or become members of this union and to work for plaintiff 
as non-union men ; that plaintiff has since that time been run- 
ning its mine under this contract with its men to the entire 
satisfaction of both, paying its men as high wages as paid 
in any of the union mines. It then charges the oiBcei's and 
agents of the union, with full knowledge of the existence of 
this, contract, to have repeatedly sought to have plaintiff 
violate it and agree to reunionize its mine, which plaintiff 
has refused to do, whereupon such union officers and agents 
are seeking by inducements, threats, and intimidation to 
induce plaintiff’s employes, bound by said contract with it, 
to leave its service, break their contract, join the union, and 
also to prevent other men from engaging in its employ, and 
this, it is charged, with the unlawful purpose to prevent any 
but union men to work in its mine, compel it to employ 
none but union men, and to submit its business and its prop- 
erty to the jurisdiction and control of said union and its 
officers. The bill then proceeds to charge the United Mine 
Workers of America and its subordinate organizations to 
be unincorporated organizations, having unlawful purposes 
and derigns to create a monopoly and trust in coal-mining 
labor, and in support of these allegaticms sets forth injeftensp 
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what pittportg to be ezcorpts ixom the constitationB uid by- 
of the supreme and subordinate unions^ togetiier with 
the- oUigatitm required to be taken by its members and ex- 
[689] tracts from the proceedings of its national conTen> 
tions. A distinct conspiracy on the part of defendants as 
individuals is charged to secure, by reason of their positions, 
as officers of this union, the abandonment by the men of 
their contract with plaintiff, their joining the union, the 
inability of plaintiff to employ others, and the entire shut- 
ting down of its mine to its irreparable loss and injury. 

The answer contains a general denial, which is substan- 
tially as follows: 

That the United Mine Workers of America and its sub- 
ordinate associations or branches, by its officers, agents, 
employes, and servants, have sought and are seeking by 
inducements, threats, and intimidation, but without phys- 
ical force, *‘to cause plaintiff’s employes to leave its service 
and to cause others who have engaged to enter its service 
to break their mgagements of service and not to work for 
plaintiff, and to prevent others from working for plaintiff, 
and all with the avowed and actual purpose of compelling 
plaintiff to recognize said organization, and to force plaintiff 
to employ none but persons who are members of the United 
Mine Workers of America.” • 

They deny that any of the expressed objects of the United 
Mine Workers of America are unlawful. 

They deny that the appellants have entered into a combi- 
nation or conspiracy under the name of the United Mine 
Workers of America, unlawfully to persuade, entice, and 
procure appellee’s employes to break, violate, and disre- 
gard their several contracts with the appellee, with the 
avowed purpose of compelling appellee to reunionize its 
plant without its consent, and deny that they have formed 
a conspiracy to compel, by threats and intimidaticm, ap- 
pellee’s employes to join said onion. 

They deny that Zelenka reported, and caused tliis report 
to be eircolated among appellee’s employes, that Zelenka, 
and Watkins (appellants), after a conference with 
«piHdIee% general manager, had agreed with 8odi> general 
manager that appellee’s employls were allowed to join the 
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I?Ufed Mine Workers America, and deny that they 
caused the farther statement to be circulated among said 
employ^ that they must join tiie union or else they would 
be out of a job at an early day; and deny that they caused 
to be circulated a statement that only union men would be 
permitted to work at appellee’s mine, and that those of ap- 
pellee’s employes who did not join the union would not 
be permitted to get a job any place else. 

And they deny that the appellants are endeavoring to 
unionize the appellee’s mine, and that they threaten to 
close down appellee’s mine and keep it closed until appellee 
agrees to sign the scale and employ none but union labor; 
and they deny that the national organization of the United 
Mine Worirers of America and its district and sub-district 
organizations are under their constitutions violating either 
the common or statutory law of the State of West Virginia. 

And they deny that the appellants will, unless enjoined, 
by enticement, persuasion, or coercion, bring about the shut- 
ting down of appellee’s mine and the ultimate destruction 
of its business; and deny that they will compel the appellee 
to recognize the appellants as members of [690] said labor 
organization, and will compel appellee to contract with its 
employes through appellants as officers of said organiza- 
tion; and they deny that they are about to indulge in any 
of the methods of accomplishing their purpose by the use 
of threats, intimidation, and other unlawful means alleged 
in said bill. 

Presented with this bill were some 28 affidavits in sup- 
port of its allegations. A temporary restraining order was 
granted until the next regular term of court to be held at 
Parkersburg, January 14, 1908, for which date plaintiff’s 
motion for a temporary injunction was set down for hear- 
ing. This hearing, on motion of defendants, was continued 
until May 26, 1908, when plaintiff presented more than 20 
additional affidavits and argued its motion for temporary 
injunction, counsel for defense stating they “ did not desire 
to be heard in opposition to said motion so far as the grant- . 
ing of a temporary injunction at the time was concerned and 
not consenting but objecting thereto.” The temporary in- 
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janctioB w«s on that day granted in e^t accord /iv^ tilie 
terma of the restraining order. 

. Answers were filed, exceptions entered thereto, motions as 
to certain unserved defendants to have said bill dianissed as 
to them were made, and a motion by defendants, disclaiming 
“ any intention of conceding the truth of the allegations of 
the plaintiff’s bill whereby fraud, coercion, and intimidation 
or violence in any form whatsoever is imputed to them,” was 
made to dissolve the injunction, “ on the face of the bill and 
exhibits,” in so far as said injunction restrained said de- 
fendants or any of them from the use of argument, reason, 
and persuasion, to induce the employ4s of the plaintiff or 
any of them to become members of the United Mine Workers 
of America or any of its subordinate branches ; so &r as it 
restrained them from interfering or talking to any person or 
persons in the employment of the plaintiff, or about to enter 
the employment of the plaintiff, for the purpose of inducing 
such persons to become members of the United MineWorkers 
of America or any of its subordinate branches, in a peace- 
able and law-abiding manner and unaccompanied by intimi- 
dation, force, fraud, violence, or coercion; also in so far as it 
restrained defendants from visiting the homes of plaintiff’s 
employes for the purpose of inducing them by reason, per- 
suasion, and argument, unaccompanied by force, fraud, in- 
timidation, violence, or coercion, to become members of the 
United Mine Workers of America or any of its subordinate 
branches; in so farMis it restrained defendants from going 
near the premises of plaintiff for the phrpose of talking with 
or inducing the employes of plaintiff to become members of 
the United Mine Workers of America; in so far as it re- 
strained from unionizing or attempting to do so plaintiff’s 
mine, if by ^^unionizing” is meant action on the part of de- 
fendants to induce the employes of plaintiff to become mem- 
bers of the United Mine Workers of America by the use of 
argument, persuasion, and reason unaccompanied: by. force, 
violence, coercion, or intimidation; and also in so far as it 
refrained defendants from interfering with plaintiff^s em-^ 
plQy49; if by the term ‘‘interfering” is meant that defnid* 
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tiiFa mC691]plo7&i for the purpose of indu<m)g them to 
beo(nne members of the union. 

This motion was deferred until further orders from the 
court, and on the 21st day of September, 1909, the court filed 
an opinion in which it held, among other things, that the de- 
fendants were not entitled to have the injunction modified, 
and a decree in pursuance thereof was entered on the 6th day 
of October, 1909, from which an appeal was taken to this 
court, and same was dismissed for want of jurisdiction. 176 
Fed, 649, 100 C. C. A. 137. 

On the 23d day of December, 1912, the court filed another 
opinion, and in pursuance thereof entered a final decree per- 
petuating the injunction theretofore granted, from which de- 
fendants took an appeal to this court. 

The final decree entered herein was based upon the assump- 
tion that there was a conspiracy on the part of the defend- 
ants to unionize the plaintiff’s mine without its consent, and 
to bring about the breaking of the contracts existing between 
the plaintiff and its employes, as well as to secure the break- 
ing of the contract between appellee and its employes which 
had thereafter been entered into; also, to induce the em- 
ploy^ to leave its service. These acts are inhibited by the 
injunction. 

The injunction inhibits the defendants from combining, 
conspiring, or attempting to interfere with appellee’s em- 
ployes, so as willfully to bring about the breaking of their 
contracts of service with the appellee which appellee now has 
with its employes ; from hindering or obstructing any of the 
business of appellee, its agents, servants, or employes in the 
discharge of their duties, or in any manner obstructing ap- 
pellee’s business, with the purpose of compelling or inducing, 
by threats, intimidation, violence, violent or abusive lan- 
guage, or persuasion, any of the employes of the appellee to 
refuse or fail to perform their duties as such employes; from 
compelling or inducing or attempting to compel or induce, 
by threats, intimidation, force, or violence, or abusive or 
violent language, any of the employes of plaintiff to leave 
its service, or refuse to perform their duties as such em- 
ployes; or in such manner to prevent others seeking em- 
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plojBMiit from accepting employment witii the appellee; 
from entering or establishing a picket or pickets of men <«, 
or patrolling the railroad or street cars passing through or 
adjacent to, appellee’s property, for the purpose of indudng 
or , compelling, by threats, intimidation, violence, violent or 
abusive language, or persuasion, any employ! of plaintiff to 
fail or refuse to perform his duties, or for the pui*pose of in- 
terfering or talking to any person or persons on said railroad 
or street cars going to appellee’s mine to accept employment 
with appellee, for the purpose and with the intention of in- 
ducing or compelling them, by threats, violence, intimidation, 
violent or abusive language, or in any manner whatever, to 
refuse or fail to accept service with appellee, from congregat- 
ing at or near the premises of the appellee, and from picket- 
ing or patrolling said premises for the. purpose of intimidat- 
ing appellee’s employes, or coercing them by threats, intimi- 
dation, violence, abusive or violent language, or preventing 
thmn from rendering their service to appellee, and in like 
manner from inducing or coercing them to leave the employ- 
ment [60S] of appellee, and from in any manner so inter- 
fering with appellee in carrying on its business in its usual 
and ordinary way, and from interfering by threats, intimi- 
dation, or violence, or violent and abusive language, with 
miy person or persons who may be employed or seeking em- 
ployment by appellee, in appellee’s mine and works; from 
either singly, or in combination with others, congregating 
in and about the approaches to appellee’s mine and works 
for the purpose of picketing or patrolling or guarding the 
streets or approaches to appellee’s mine, for the purpose of 
intimidating, threatening, or coercing any of appellee’s em- 
ployes from working in its mine or works, or any person 
see^g employment there from entering into such employ- 
ment, and from so interfering with said employes in going 
to and from their daily work in and about the mine and 
works of appellee; and, finally, from either singly or collw- 
tsvdiy going to the houses or boarding houses of appellee’s 
en^E^yes, or any of them, for the purpose of intimidating 
OP: coerdng any or all of them to leave tiie appellee’s eat- 
pkqmMnL 
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It will be cA)s»^ed that the injunction was based upon the 
findmg that the defendants had resorted to the use of foree^ 
violence, intimidation, abusive and violent language, and cth 
ercion as a means of obtaining membership in the United 
Mine Workers of America, from the appellee’s employ^ 
and also for the purpose of having these employes quit the 
service of the appellee, or by such means preventing others 
seeking employment with it from accepting its service as 
employes. 

The appellee will hereinafter be referred to as “ plaintiff ” 
and the appellants as “ defendants,” such being the relative 
positions the parties occupied in the court below. 

The facts are substantially as follows: 

The Hitchman Coal & Coke Company was organized 
under the laws of the State of West Virginia in the year 
1901, and began operations at Benwood, Ohio County, 
W. Va., in the early summer of that year. The opening 
up of the mine consumed some time, and the actual mining of 
coal did not commence until in the winter of 1902. At that 
time, however, the company did not ship any coal. The 
company began its operations upon a non-union basis; that 
is, it employed its labor independently of and without rela- 
tion to the organization known as . the United Mine Work- 
ers of America. 

It appears from the testimony of E. T. Hitchman that, 
previous to its entering upon the operation of mining coal 
at Benwood, the Hitchman Company entered into a con- 
tract with the Baltimore & Ohio Bailroad Company; and 
during the early part of its operations all the coal mined by 
the company was delivered upon the engines of the railroad 
company. The amount mined at first was very small; it 
practically commenced at nothing and gradually increased 
until now this mine is a regular coaling station for the 
mlroad company and is its only coaling station in the 
vicinity of Benwood. 

The coal company continued to operate its mine upon a 
non-union basis until the month of April, 1908, when it. 
entered into a contract with its employes through the officers 
of the United Mine Workers of America, adopting the scale 
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of wsges demtnded by mombws of [696] tbat otganite- 
tion, uid agreeing to observe the rules and conditions 
employment. 

The company opoated its mine upon what is known as a 
^ union basis,” for three years, or until some time in April, 
1906. The first contract or agreement expired in 1904, and 
was rmewed for a period of two years, or until April, 1906. 
At that time the men refused to work longer, because no 
agreement could be made between the employes and' the 
company as to the rate of wages and conditions of employ- 
ment. 

About June 21, 1906, after the mine had been shut down 
and operations suspended for a period of about 60 days, 
the company resumed operations upon a non-union basis, 
with the understanding between the officials of the com- 
pany and its employes that the company would deal with 
each one of them individually from that time on, and that 
the men who had formerly been in the employ of the com- 
pany were informed by its president that each man would 
have to seek employment for himself, and that the com- 
pany would have no further relations with the organization 
known as the United Mine Workers of America. 

After resuming operations in June, 1906, it was agreed 
between the company and its employes that the company’s 
mine would be operated upon a non-union basis. Its board 
of directors passed a resolution whereby a fixed policy was 
adopted by the conipany to employ none but non-union 
laborers. The agreement of employment between the com- 
pany and its men was verbal up to January, 1908, but about 
that time and since the institution of this suit the company 
issued employment cards, the exact language of which will 
be hereinafter quoted and referred to. 

Thereafter, each and every man who entered the com- 
pany’s employment was required to sign one of the cards ih 
queikion before being accepted as an employ^; and any ap- 
plicant for employment who refused to sign the card was 
denied employment. 

It appears from the testimony of B. J. Cotts,.an employ^ 
of the Hitchman Coal & Coke Company, that from and af^ 
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Jttii% 19(^, :up to and including the date of the taking of 
the testimony herein, the Hitchman Goal & Coke Company 
continued to operate its mine upon a non-union basis, widt 
an understanding or agreement between it and its employes 
that the company would employ none .but men who were 
not members of the United Mine Workers of America ; and 
from January 1, 1908, the men on their part agreed that 
they would not become members of the United Mine Work- 
ers of America so long as they continued in the employment 
of that company. 

During all this time, from the early part of 1902 up to the 
time of the taking of testimony on behalf of the plaintiff 
in this case, the business of the Hitchman Coal & Coke Com- 
pany has increased naturally and gradually, from a pro- 
duction and sale of about 17,000 tons of coal in 1902, to a 
production and sale of more than 281,000 tons for the first 
eleven months of the year 1910. 

In the year 1902, all but 800 tons of the coal pro- 
duced by the Hitchman Company was sold to the Baltimore 
& Ohio Bailroad Company, and delivered upon its engines 
at Benwood, W. Va.; while in [694] 1910 more than half 
of the coal produced was sold in the open market and was 
designated upon the books of the coal company as “com- 
mercial coal” as distinguished from “engine coal”; and 
nearly all of this “ commercial coal ” was shipped to ports 
on the Great Lakes for transportation by vessel to the 
northwest country, for delivery at ports on. Lake Superior. 

Witness Cotts further testified that during all these years 
the prices received by the coal company for both “ commer- 
cial coal ” and “ engine coal ” would average from 95 cents 
to $1 a ton ; but, during the time of the strike in the anthra- 
cite fields during the year 1903, the price for “commercial 
coal,” prior to April 1 of that year was about $3 a ton, and 
also during this time, at the average price of from 95 cents 
to $1 a ton, the average profit derived by the coal company 
from the mining and shipping and selling of coal was 25 
cents a t<m. 

It also appears from the testimony of W. H. Koch, man- 
ager of the Hitchman Coal & Coke Company, that during 
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the summer of 1907 the officials at that time in diarge of 
tile affairs of the United Mine Workers of America for 
the district in which the Hitchman Company’s mine is lo* 
eated called upon the officers of the coal company, and dis- 
cussed with them the renewal of the relations which had 
theretofore existed between that company and the miner’s 
organization. At each of these meetings, at least one of 
which was held in the company’s office, the officers of the 
company refused to consider the renewal of their former 
relations to the union, and the representatives of the United 
Mine Workers were informed that it was the fixed and de- 
termined policy of that company to employ none but miners 
who were not members of the union, and in September, 1907, 
about six weeks after the visit of the officials as above stated, 
Thomas Hughes, a representative of the United Mine 
Workers, visited Benwood and its vicinity in an attempt to 
induce the miners employed by the Hitchman and other 
coal companies operating in that community to become mem- 
bers of the United Mine Workers. 

Witness Koch further testified that in his work as or- 
ganizer, of soliciting and securing miners to become mem- 
bers of the union, Hughes talked to the employes of the 
Hitchman and other companies upon the streets of Benwood, 
and, according to Wesley Corns’ testimony, visited the men 
at their homes, and it is shown by E. C. Hckett’s testimony 
that Hughes addressed the men in open meetings and talked 
with one or more of the officers of the coal company as to 
the reason why that company refused to employ any but 
non-union labor. 

E. C. Pickett also testified that in an open-air meeting, 
which was attended by the superintendent of the coal com- 
pany, Hughes simply argued to the men the advantages to 
be derived from the membership in the United Mine Workers 
of America. 

It further appears from E. C. Pickett’s testimony that, as 
a result of the efforts of Hughes, about 20 or 25 men em- 
ployed by the Ulendale Coal Company, a separate corpora- 
ti<Kn, but managed from the same office and by the same men 
in c^ge of the operations of the Hitchman Company, were 
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induced to become members of the United Mine . Workers, 
and the next morning they were discharged by the so^ [696] 
perintendent of the Hitchman Company. This was in the 
latter part of September or the first of October, 1907.. 

We fully appreciate the important bearing the questions 
here presented have upon the welfare of the mine owners, 
as well as the laboring men, and are not unmindful of the 
delicate issues raised by the pleadings and proof in this 
cause. 

That it is advisable to secure a just and fair solution 
of the labor problem by which equal protection to capital 
and labor may be secured is undoubtedly the wish of every 
patriotic citizen, regardless of hiS station in life. That one 
who toils for his living is justified in employing all lawful 
methods for the preservation of his right as an American 
citizen to secure fair remuneration for his services is estab- 
lished by the Federal and the State courts. That such a 
person also has the right to join with others similarly situ- 
ated, in order to promote their welfare as a class, is also 
established as the law of this country. But while this is 
so, it is equally well settled that the mine owner is entitled 
to the full protection of the law in the conduct of his busi- 
•ness and the enjoyment of his property. 

It is insisted by counsel that the defendants as members 
of the organization known as the United Mine Workers of 
America have been within their rights as to the transactions 
referred to in the bill, and that they have not resorted to 
intimidation, violence, or other unlawful methods, but, on 
the other hand, have been actuated solely by a desire to 
promote the general welfare of those who are employed 
as laborers in the various coal mines of the coimtiy, and 
that they have not at any time attempted to unionize 
plaintiff’s mine as alleged in the bill. 

The plaintiff insists that it has the right to employ only 
non-union labor, and that the conduct of the defendants in 
attempting to unionize this class of labor in the State of 
West Virginia is unlawful in that it is a violation of the 
constitution, the common law, and the statute law of that 
State. 

96885 *— VOL 6— 17 88 
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llio defendants insist that the policy adopted by* tile 
pU^tiff is calculated to place those who seek employment 
of this kind at a great disadvantage; that it will prevent 
them from accomplishing by united effort that which is es- 
sential to tile welfare of tiiose whose only asset is their 
ability to earn a living by manual labor; and that the 
action of the plaintiff in this instance in making an indirect 
attack upon their organization is such as to justify this 
class of laboring men in employing all lawful methods for 
the purpose of maintaining their organization, the only 
means by which they can protect their rights and promote 
their welfare. 

It has heretofore been ^needed, as a general rule, that a 
labor union may employ peaceable and persuasive methods 
for the purpose of keeping its organization intact, and thus 
enable it to care for those in distress, secure as high wages 
as possible, and, by united effort, secure the enactment of 
laws requiring the proper equipment of mines so as to 
render them safe and sanitary, and to do other things cal- 
culated to improve the conditions under which they labor, 
but the decree in this instance somewhat modifies this rule. 

[696] The most important and far-reaching question is 
raised by the assignment of error wherein it is insisted that 
the court below erred in holding that the United Mine 
Workers of America and its subordinate branches constitute 
an unlawful organization under the Ginstitution, the com- 
mon law, and the ^tutory law of the State of West Vir- 
ginia. 

The learned judge who granted the injunction in this 
instance filed a very able and exhaustive opinion ([D. G.] 
202 Fed. 612), in which it is held, among other things, that 
the United Mine Workers of America is an unlawful com- 
bination at common law, which he insists is still in full 
force in that State, and in support thereof cites many 
English eases. 

In disposing of this case the court, among other things, 
said: 

" common-law conspiracy a number of the mmnb«n of the 
trades aalons were prosecuted for combining to raise wages and for 
otbor of their declared purposes, and eonvlctlens were bad." ■ 
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The court farther said: 

"Svch parts of the common law and of the laws of the State of 
Virginia as are in force within the boundaries of the State of West 
Virginia when this Constitution (referring to the first constitution 
adopted by the State prior to its admission into the Union) goes 
into operation, and are not repugnant thereto, shall be and continue 
the law of this State until altered or repealed by the legislature.” 

Taking this as a basis, the learned judge insists that the 
common law under which labor organizations have been 
declared unlawful in England is still in force in West 
Virginia, and that therefore this organization is unlawful, 
unless by statutory enactment the common law has been 
modified or abrogated to such an extent as to allow an 
organization of this kind to exist in that State. 

[1] We do not deem it profitable to enter into an extended 
discussion of this phase of the question, believing as we 
do that, while there are decisions at common law by the 
courts of England in support of the contention that labor 
unions are unlawful, yet such rule has not prevailed in 
this country, except in a few of the earlier decisions of our 
courts. Even in England combinations of this character 
were only proceeded against, as a general rule, when they 
were criminal or prohibited by statutory law, 

1 Eddy on Combinations, §§ 404, 405, in referring to this 
question, says: 

** There seems to have been no rule of the common law against 
combinations of workingmen, except where such combinations were 
either of a criminal character or directly against some statutory 
provision. 

** There are some dicta to the effect that such combinations would 
be unlawful, and * some traces may be found in the ancient bctoks of 
a doctrine that it is criminal for one man, Independently of a com- 
bination, to oblige another, by bond or otherwise, to abstain from 
the exercise of his proper craft or employment.* But even such bond 
has no direct relation to a combination; its legality or illegaliiy rests 
upon considerations entirely foreign to those which control the val- 
idity of a combination. 

** It is stated by an eminent authority that no case was ever cited 
prior to the year 1825, in which any person was convicted fur a c<tn- 
•piracy In restraint of trade at common law for having combined 
with others for the raising of wages.” 
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[697] The following, from Wright’s Criminal Cotispiracy, 
is a note to the text under section 404 : 

** The text-books, down to at least 1800, appear to be silent as to 
the existence of any doctrine of the criminality at common law of 
combinations of masters of workmen. Neither in the earlier editions 
of Hawkins nor in East does the doctrine in question appear to be 
stated. So in the edition of BuriVs Justice, of 1810, it is not ineu- 
tloned under the title * conspiracy,’ and under the titie * servants’ 
there are several statements of the statutes against combinations, 
but there is no reference to common law. The various acts against 
combinations for controlling masters or workmen which were passed 
in the eighteenth century (1725, 12 Geo. I, c. 34, extended by 1729, 22 
Geo. H, c. 27, « 12; 1799, 39 Geo. Ill, c 81; [1800] 39 & 40 Geo. Ill, 
c. 106, etc.), commence by declaring or enacting agreements for such 
purposes theretofore made to be ’ illegal, null and void,’ which would 
not have been necessary if they had been thought to be criiuiiuil ut 
common law; and they then proceeded by independent eimciiuenr to 
make it punishable in the future to engage in them. 

“ The result of the whole appears to be that there is not sufficient 
authority for concluding that before the close of the eighteenth cen- 
tury there was supposed to be any rule of common law that com- 
binations for controlling masters or workmen were criminal, except 
where the combination was for some purpose punishable under a 
statute expressly directed against such combinations, or was for 
conduct punishable independently of combination.” 

However, assuming it to be true that at the time the com- 
mon law was incorporated as a part of the law of West 
Virginia, labor unions formed for the purpose of securing 
a higher rate of wages were held at common law by the 
English courts to be a criminal conspiracy, yet we do not 
consider the same as now binding upon our courts, in view 
of the changed conditions in this, as well as other, countries, 
incident to industrial development. 

In the case of Everett Waddey Co. v. Typographical 
Union, m Va. 188, 63 S. E. 278, 5 L. B. A. (N. 8.) 792, 
8 Ann. Cas. 798, the supreme court of that State said : 

It. is now well settled by the decisions of the courts of the 
United States and of the highest courts of a majority of the States 
in the Union that labor may organize as capital does for its om 
protection and to further the interest of the laboring class. They 
may * strike ’ and pmuade and induce others to join them, but when 
they resort to unlawful means to cause injury to others, to whom 
they have no relation, contractual or otherwise, the limit permit- 
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ted by law la passed and fbey may be restrained. Qray y. Trades 
CoancOi 81 Minn, 171, 97 N. W. 663, 68 U R. A. 768, 103 Am. St R<^. 
477, 1 Ann. Gas. 172, and cases there cited ; Murdock y. Walker^ 162 
Pa. 686, 25 AU. 492, 34 Am. St Rep. 678; Otis Bteel Co. v. Local 
UnUm No. 218, 110 Fed. [G. 0.] 700; Consol. S. d W. Co. y. Murray 
[0. 0.1 80 Fed. 811; Union Pac. R. Co. v. Reuf [C. O.] 120 Fed. 102; 
AUiSrChalmers Co. y. Lodge iC. C.] Ill Fed. 264; Beck y. Railway 
Union, 118 Mich. 487, 77 N. W. 18, 42, L. R. A. 407, 74 Am. St Rep. 
421; Plant v. Woods, 176 Mass. 492, 57 N. E. 1011, 51 L. R. A. 889, 
79 Am. St Rep. 330; Eddy on Comb. vol. 2, §§ 1031, 1085; Beach on 
Mono. A Indus. Trusts, §§ 98, 100, 102 ; Tiedernan on St. A Fed. Con- 
trol of Persons A Property, vol. 1, I 114. 

** In many of the States of the Union there are statutes which pro- 
vide for the incorporation of trades unions and other labor organiza- 
tions, and in all of them one of the permissible objects of incorpora- 
tion is declared to be the securement of better terms of employment ; 
while at common law, as interpreted by the English decisions and a 
few of the earliest decisions of the courts in this country, labor com- 
binations formed for the purpose of controlling the rate of wages 
were regarded as a criminal conspiracy. But these early decisions of 
the courts of this country were soon departed from by other cases, 
notably in Massachusetts, New York, and Pennsylvania, which [ 698 ] 
placed labor combinations upon a plane of legal equality with capi- 
talistic combinations, by holding that it was not a criminal conspiracy 
for workmen to combine for the purpose of enhancing the rate of 
wages, or for improving, in any other way, their relations with 
employers.” 

Also in the case of Carew v. Rutherford, 106 Mass. 14, 8 
Am. Rep. 287, the court in discussing this question said : 

« * * « And it is no crime for any number of persons, without 
an unlawful object in view, to associate themselves together and 
agree that they will not work for or deal with certain men or classes 
of men, or work under a certain price, or without certain conditions. 
Commonwealth v. Hunt, 4 Mete. Ill [88 Am. Dec. 346] ; Boston Class 
Manufactory v. Binney, 4 Pick. 425 ; Bowen v. Matheson. 14 Allen, 499. 

** This freedom of labor and business has not always existed. When 
our ancestors came here, many branches of labor and business were 
hampered by legal restrictions created by English statutes; and it 
was a long time before the community fully understood the impor- 
tance of freedom in this respect. Some of our early legislation is of 
this character. One of the colonial acts, entitled *An act against 
oppression,’ punished by fine and imprisonment such indisposed per- 
sons as may take the liberty to oppress and wrong their neighbors 
by taking excessive wages for their work, or unreasonable prices for 
Bierchandises or other necessary commodity as may pass from man 
to man. Anc. Chart 172. Another required artificers, or handcraft- 
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men meet to labor, to work bir the day for their neti^borB, tn Mow- 
ing, reaping of com^ and the inning thereof. Id. 210. Another act 
regulated the price of bread. Id. 752. Some of our town reeor^ 
show that, under the power to make by-laws, the towns fixed the 
prices of labor, proTisions, and several articles of merchandise, as 
late as the time of the Revolutionary War. But experience and 
increasing intelligence led to the abolition of all such restrictions, 
and to the establishment of freedom for all branches of labor and 
business; and all persons who have been born and educated herOi 
and are obliged to begin life without property, know that freedom to 
choose their own occupation and to make their own contracts not 
only elevates their condition, but secures to skill and industry and 
economy their appropriate advantages.’* 

The growth and development of the common law occurred 
when property rights were recognized as paramount to per- 
sonal rights. At that time there was little^ if any, concert 
of action on the part of the laboring people, owing to their 
helpless condition, due in the main to their ignorance. Their 
domination by the landowner and capitalist was absolute in 
most respects, and as a result they were as helpless as those 
held in slavery before our great war. Under such circum- 
stances, it is no wonder that we have many decisions in the 
past at common law, as well as the enactment of statutory 
laws, by virtue of which it was almost a physical impossi- 
bility for those who earned their living by honest toil to 
accomplish, by organized effort, those things necessary to 
elevate them to a plane where they could assert those rights 
so essential to their^, welfare. 

The industrial development of the world within the last 
half century has been such as to render it necessary for the 
courts to take a broader and more comprehensive view than 
formerly of questions pertaining to the relation that capital 
sustains to labor. 

The first syllabus in the case of Powell v. 5 W. Va. 
1, 13 Am. Rep. 629, is in the following language: 

** The common law of England is In force in this State only so far 
as it is in harmony with its institutions, and its principles applicable 
to the state of the country and the condition of society.” 

[699] The following cases are to the same effect: Bayior. 

dh Ohio Railroad Co^y 9 W. Va., Shioely 
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r^, BovfJby, 158 U. S. 1, 14 Sup. Ct. 548^ 88 L. 881; 
TunatdU t. ChrisHm, 80 Va. 1, 56 Am. Bep. 581. 

In view of the industrial changes indicated, many great 
problems are now presented to the courts that were wholly 
unknown at the time when many of the cases relied upon 
by plaintiff were decided. It is now recognized by all civ- 
ilized countries that labor is the basis of all wealth, and 
without which it is utterly impossible to accomplish any- 
thing in the industrial world, and, such being the case, the 
laboring man is entitled to the fullest protection in the as- 
sertion of his right to demand adequate pay for any labor 
that he may perform. 

[2] Foreign immigration is increasing rapidly. Statis- 
tics show that over a million foreigners land on our shores 
annually, a majority of whom, owing to their former en- 
vironments, are not capable of understanding and appre- 
ciating what it means to be an American citizen. A large 
percentage of this class of workmen are employed as miners. 
While we have no comment to make as to the advisability 
of restricting immigration (that being a matter which rests 
solely with the legislative branch of our Government), yet 
we cannot shut our eyes to the conditions that exist as a re- 
sult of this policy. That this class of labor, a vast number 
of whom are unable to read and write or understand our 
language, can secure a more substantial recognition of their 
rights as members of a labor union is undoubtedly true, 
and so long as these people are among us for the purpose 
of earning a living and thereby improving their condition, 
and at the same time adding to the wealth of our country, 
it is the duty of this Government to afford them equal pro- 
tection under our Constitution and the laws passed in pur- 
suance thereof. That there is at this time a well-defined 
struggle between capital and labor, each trying to protect 
its rights from its own point of view, is a condition and not 
a theory. 

In this coimection it is pertinent to consider the purposes 
of the United Mine Workers of America, which is composed 
of three branches, to wit. National, District, and Sub-district, 
uU of which were declared to be unlawful by the lower court. 
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In the preamble of the national conirtitution of the organiza- 
tion is to be found a declaration of the purposes for which 
it was established, which is as follows: 

** There is no fact more generally known* or mere widely believed* 
than that without coal there would not have been any such grand 
achievements* prh ilcges* and blessings as those which characterize the 
twentieth century civilization* and believing as we do* that those 
whose lot it is to daily toil in the recesses of the earth* mining and 
potting out coal which makes these blessings possible, are entitled to 
a fair and equitable share of the same; therefore we have formed 
* The United Mine Workers of America** for the purpose of the more 
r^dily securing the object sought by educating aU mine workers in 
America to realize the necessity of union of action and purpose* in 
demanding and securing by lawful means the Just fruits of our toil. 
And we hereby declare to the world that our objects are : 

First— ‘To secure an earning fully compatible with the dangers of 
our calling and the labor performed. 

Second — ^To establish as speedily as possible* and forever, our 
right to receive pay, for labor performed, in lawful money* and to rid 
ourselves of the [ 700 ] iniquitous system of spending our money wher- 
ever our employers see fit to designate. 

** Third— To secure the introduction of any and all well defined and 
established appliances for the preservation of life* health* and limbs 
of all mine employes. 

"Fourth — ^To reduce to the lowest possible minimum the awful 
catastrophes which have been sweeping our fellow craftsmen to un- 
timely graves by the thousands ; by securing legislation looking to the 
most perfect system of ventilation* drainage, etc. 

" Fifth— To enforce existing laws ; and where none exist, enact and 
enforce them; calling for a plentiful supply of suitable timber for 
supporting the roof, pUlars* etc.* and to have all working places ren- 
dered as free from water and Impure air and poisonous gases as pos- 
sible. 

" Sixth— To uncompromisingly demand that eight hours shall con- 
stitute a day’s work, and that not more than eight hours shall be 
work^ in any one day by any mine worker. The very nature of our 
employment* shut out from the sunlight and pure air* working by 
the aid of artificial light (in no instance to exceed one candlepower), 
would in itself, strongly indicate that, of all men, a coal miner has the 
most righteous claim to an eight-hour day. 

"Seventh— To provide for the education of our children by laws 
prohibiting their employment until they have attained a reasonably 
satisfactory education, and in every case until they have attained 
fourty years of age. 

" Bighth — ^To abrogate all laws which enable coal operators to cheat 
the mlnics, and to substitute laws which will enable the miner* under 
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the protection and majesty of the State, to have hie coal properly 
weighed cn* measured, as t^ case may be. 

“ Ninth — ^To secure by legislation, weekly payments In lawful money, 

“Tenth — ^To render it impossible, by legislative enactment in every 
State, for coal operators or corporations to employ Pinkerton detec- 
tives or guards, or other forces (except the ordinary forces of the 
State) to take armed possession of the mines in case of strikes or 
lockouts. 

“ Eleventh — ^To use all honorable means to maintain peace between 
ourselves and employers ,* adjusting all differences, so far as possible 
by arbitration and conciliation, that strikes may become unnecessary.^’ 

The constitution of district 6 contains the same declara- 
tions of purposes, with the following added : 

“Twelfth — ^And to use all honorable means to elect members of 
our organization to legislate and enforce laws in State and national 
legislative assemblies that will bear equally upon all citizens of the 
United States, its Territories and other dominions. 

“And we further declare it to be the purpose of District 6, United 
Mine Workers of America, to give moral and material aid to all its 
members in good standing and to those who may be dependent upon 
them, and to render such assistance as may be possible to all our 
members socially and financially, and to create a relief fund for mem- 
bers in distress, subject to the discretion of the officers and executive 
board of District 6, United Mine Workers of America, as hereinafter 
provided.” 

The court below in its opinion referred to a number of 
provisions contained in the constitution and rules of this or- 
ganization which in its judgment rendered the same unlaw- 
ful; the first being that a member is required to promise 
that he will cease to. work whenever called upon to do so by 
the organization. , 

A careful examination of this provision fails to show on 
its face anything unlawful, while on the other hand com- 
mon experience teaches us that a rule of this character is 
essential for the preservation of labor organizations. With- 
out a provision of this kind, there would be no power of 
securing concert of action ; no means by which united effort 
[ 70 i] could be secured for the accomplishment of the aims 
and purposes of the organization. In the absence of proof 
to the contrary, it must be assumed that this power would 
be exercised wisely, and only when necessary to promote the 
interest of the organization in a legitimate manner. It 
would be inconsistent with reason to assume that this 
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power would be exerdsed so as to prevent the operation ol a 
mine, which would necessarily defeat the very object for 
which this organization was edablished, to wit, the procure- 
mrat of steady employment at remunerative wages. 

The court below was also of the opinion that under the 
rules of the organization a member could be held as a slave, 
and thus prevented from exercising his own free will. We 
fail to find any provision preventing one from ceasing to 
work at any time he may desire, and, if he dipuld do so, he 
would no longer be a member of the organization. One 
could also cease to be a member of the union by failing to 
pay his dues. Under these circumstances there is no possi- 
bility of one’s being held as a member of the union contrary 
to his wishes. 

The court below was further of the opinion that the union 
has the power to cause miners to become members thereof. 
We fail to find anything in the rules to justify the assump- 
tion that the union has an arbitrary power, by violence, 
intimidation, or otherwise, to compel one to become a member 
of the organization. While it is alleged in the bill that 
the United Mine Workers of America is a secret, voluntary 
organization, this allegation is not only denied by the an- 
swer, but is shown to be incorrect by at least three witnesses, 
who testified that they were familiar with the organization 
and its workings, that it is not a secret organization in the 
ordinary acceptance of the term. 

Witness Savage, aecretary-treasurer of District No. 6, 
United Mine Workers of America, among other things, 
testified that: 

“ The United Mine Workers of America was established and organ- 
ised In 1890, at Indianapolis, Indiana, but the first ground work was 
laid at Colnmbus, Ohio ; It Is an open organization.” 

Witness Lewis, president of the United Mine Workers of 
America since 1908, and from April 1, 1900, until March 31, 
1908, vice president of the United Mine Workers of America, 
testified, among other things, that: 

« There la nothing secret about the United Mine Workers, as was 
stated hy Mr. McKinley. The only thing as to which there is any 
secret Is what Is called a Joint meeting, when there is a Joint scale 
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ommittee nieetliiff; tben the operators request that the resffeseata- 
tl^res of the press be kept out That is for the purpose of keeping 
the representatives of the press from knowing their inside business. 
A stenographer takes the proceedings of the district and national 
conventions, and they are published ; records of the meetings of the 
local unions are kept by the secretary, end any person who is inter- 
ested who desires may go and examine the records of a local union.*’ 

Witness Sullivan, who was serving his second year as 
president of District 6, United Mine Workers of America, 
testified as follows: 

“ The United Mine Workers has always been an open organization ; 
anyone is at liberty to enter the conventions or local meetings who 
desires; its literature is for the public as well as for the members; 
there is nothing connected with it that is sought to be withheld from 
the public.” 

[703] The court below was also of the opinion that the 
rules of the organization undertake to control or rather 
abrogate and destroy the right of the employer to contract 
with the men independent of the organization.” If it is 
meant by this statement that under the rules it is possible by 
peaceable, persuasive, and other lawful methods to induce 
a majority, if not all, of the miners of any particular lo- 
cality to join the union and thereby place the mine owner 
in a position where it may be necessary for him to nego- 
tiate with union labor in order to operate his mines, then 
the conclusion reached by the court below is entirely cor- 
rect. However, the fact that such a result would be possible 
under this rule could not in any way affect the legality of 
the organization, because it has been repeatedly held by 
the courts that a labor union may use all lawful methods 
for the purpose of inducing others to join its order, and, 
until the contrary is shown, it must be assumed that only 
lawful methods are to be employed for the accomplishment 
of such purpose. 

In the case of My Maryland Lodge v. Adt^ 100 Md. 238, 
249, 69 Atl. 721, 723, 68 L. R. A. 762-757, the court said : 

M ♦ * ♦ They may even use persuasion to have others Join their 
organization. They have an unquestionable right to present their 
cause to the public in newspapers or circulars in a peaceable way, 
but with no attempt at coercion. If ruin to the employer results 
fropi their peaceable assertion of these rights, it is a damage without 
remedy.” 
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To the same effect is the case of B^h y, BaUiwaigf «te^ 
Um&n, 118 Mich. 497, 77 N. W. 18, 42 L. B. A. 407, 74 Am. 
Sti Bep. 421. 

Another ground relied upon by the court below is that 
the organization assumes the right through its officers (1) to 
control the employer’s business, (2) to shut down his mine 
by calling out men in obedience to their obligation whenever 
it is deemed to be to the interest of the union, regardless 
of the employer’s interest, or the effect that such act may 
have upon him as regards loss, damage, or necessary vio* 
lation, on account thereof, of his existing contracts with 
others. 

Belative to this question the witness McKinley, a member 
of the plaintiff organization, testified, among other things, 
that it was the desire of the union, as he understood it, to 
have every employ4 in and about the bituminous coal mines 
of the United States and Canada, as well as the anthracite 
mines, a member of the United Mine Workers of America. 
It is admitted to be the purpose of this organization to 
induce all miners to join the union, and, until the contrary 
is shown, it must be inferred that only lawful methods are 
to be employed by it for that purpose. 

Witness Lewis also testified that: 

"It Is not now, and never baa been, tbe policy of tbe United Mine 
Workers’ organization to use force or coercion or any unlawful 
metbods to promote Its Jurisdiction or tbe growth of tbe organiza- 
tion, and tbe moment they attempt to extend tbelr power or useful- 
ness by that means Instantly they will go out of existence.” 

The witness further testifying says: 

"As to tbe statement of tbe witness J. C. McKinley that be thinks 
probably tbe first method of promoting the growth of the United Mine 
Workers Is to ask the operators to compel tbe men to Join the union, 
says be, ‘never heard [70S] of that before; that Its policy Is to go 
into a community where there Is a mine and get acquainted with some 
of tbe men who work there, and talk to them about the organization, 
and get them Interested in Joining; and after a sufficient nnmbw 
could be gotten together to agree that It was a good thing to Join 
&e union, a meeting would be called to organize those men. Just the 
same as any other fraternal society,’ ” 

In this connection it should be borne in mind that the de- 
fendahts as members of this organization cannot secure em< 
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ployBMnt in any mine without first entering into an agree- 
ment with operators as to the terms upon which they are 
to work. In other words, it is optional with tlie operators 
as to whether they shall operate their mines, and further as 
to whether they shall employ union labor. 

It is also insisted by the court below that under these 
tides the operator has no right to employ non-union men 
even if he should desire to do so. 

If the United Mine Workers of America in pursuance of 
this rule should resort to coercion, threats, intimidation, or 
violence for the purpose of preventing the mine owner from 
emplo3dng non-union men, such conduct would be unlawful, 
and the courts would promptly restrain any one who might 
be a party to such transaction. Indeed, it would be unlawful 
for an individual to undertake, by coercion, intimidation, or 
threats to prevent a mine owner from exercising his own free 
will as to the employment of non-union laborers, or as to any 
other thing which he might deem necessary to be done in 
order to protect his property rights. 

However, in this instance, the plaintiff has adopted a 
policy by which only non-union men may be employed. If 
the plaintiff may for the purpose of protecting its interests 
adopt a policy by which only non-union men can secure em- 
ployment at its mines, and such conduct be sanctioned by the 
law, by what process of reasoning can it be held that the de- 
fendants may not adopt the same method in order to protect 
their interests! If the plaintiff is to be protected in the use 
of such methods, and the defendants are to be restrained 
from using lawful methods for the purpose of successfully 
meeting the issue thus raised by the plaintiff, then indeed it 
may be truthfully said that capital receives greater protec- 
tion at the hands of the courts than those through whose ef- 
fmrts capital in the first instance was created. But such is 
not the law, and when we consider the testimony as respects 
the conduct of the defendants, at and before the institution 
of this suit, we are of the opinion that the plaintiff has not 
by a preponderance of the evidence i^own that these defend- 
ants employed unlawful methods as alleged in the bill. 

At one time this identical mine ranployed union labor, and 
in all probalnlity would have continued to do so, had it not 
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been for a^ooBtroversy whidi arose as to certain adjustmeiriB 
and the parties failing to reach an agreement the plaintiff 
decided to employ only non-union labor. 

It farther appears that the plaintiff is paying the ncm- 
union men the same wages that are being paid union men. 
Therefore, imder these circumstances, is it not as reasonable 
to infer that the plaintiff is endeavoring to place the laborers 
of that section in a position where it [704] would be master 
of the situation, as it is to infer that the defendants are seek- 
ing to destroy the business of the plaintiff? While it is true 
that the plaintiff has a perfect right to refuse to employ 
union labor, is it not equally true that imion labor, as we 
have stated, may by the employment of legitimate means do 
that which is necessary to keep its forces together? 

Surely we have not reached the point when capital with 
its strong arm may adopt a plan like this for protecting its 
interests, while on the other hand the laboring classes are 
to be denied the protection of the law when they are attempt- 
ing to assert rights that are just as important to their well- 
being as are the rights of those who have been more for- 
tunate in accumulating wealth. He who seeks equity must 
do equity.” In other words, he “ must come into court with 
clean hands.” If the courts of this country should by in- 
junctive relief protect the mine owner in the enjoyment of 
his property rights and restrain the laboring people frmn 
OTganizing their forces by declaring such organization un- 
lawful, would not the mine owner then be in a position to 
control the situation so that he who has to toil for his daily 
bread would be placed in a position where if he exists at 
all, he must do so at such wages and upon such terms as 
organized capital may see fit to dictate? However, we 
do not wish to be understood as intimating that the plaintiff 
or a majority of those who employ labor in this coun^ 
would take advantage of a situation of this kind for the 
purpose of oppressing those who are at their mercy. The 
instances where such a course is pursued are exceptional. 
Hiousands of manufacturing plants all over the country, 
as wdS as railroad ccnnpanies and mining companiesy are 
to^iay of their own accord ^ploying union labor, realizing 
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M they do that sueh a poliqr on their part is to the advan- 
tage of the employer as well as the employd. In fact, under 
oiir Constitution and laws no undue advantages are given 
to either capital or labor, nor will the courts ever permit 
individuals or labor organizations by force, fraud, or intimi- 
dation to prevent the mine owner from lawfully protecting 
his rights ; but, while this is true, equal protection should be 
guaranteed to labor and capital. 

It was further held by the court below that under the 
rules of the organization the power is given to limit the 
right of the employer in the absence of contract to discharge 
whom he pleases, when he pleases, and for what he pleasea 
A careful examination of the constitution of the National, 
District, and Sub-district organizations fails to disclose any- 
thing to justify this conclusion. 

We have carefully examined the constitution to ascertain 
whether there can be found therein a rule or provision 
which authorizes the control of the employer’s business by 
the organization, but find nothing to sustain this view, unless 
it be based on certain incidents in connection with the Hitch- . 
man Coal & Coke Company while it ran its mines union. 

The witness, McKinley, in speaking of the United Mine 
Workers, said: 

“The torin, a union mine. Is one over which they have absolute 
control, and a non-union mine, one which Is worked open shop, or 
In which the United Mine Workers are not recognized.” 

[705] This statement as respects the extent to which the 
union assumes control over a union mine is flatly contra- 
dicted by the witness Savage, as well as by the testimony of 
Lewis and Sullivan. The witness Sullivan said : 

“ If the mine of the Hltchman Company had become unionized, the 
men would obey the management of the mine and not the orders of 
the union ; they could not remain In the union and disobey the direc- 
tions and orders of the operators, against the wishes of the union. 
There are no rules of tho organization whereby a unionized mine 
must submit Its men to the paramount control of the union, and I 
have never known any such rules to be adopted by the organiza- 
tion." 

He further trifled that one of the many purpd^ of the 
Organiziition is to fix a fair scale of wages tiiat should be 
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uniform, so far as possible, taking into consideration the 
varied conditions existing in the different sections of the 
coal-mining territory. It should be borne in mind that the 
scale of wages is fixed by agre«nent between operators and 
miners. Experience teaches us that the complaint of an 
individual is treated with indifference as compared to the 
complaint that is made by an organized body of men. When 
an individual makes a complaint, and it is refused, he must 
either quit work or submit to any terms that may be imposed 
upon him. 

As a general rule employes of this kind possess but little 
property, owing to the fact that it requires the entire wages 
they earn to support their families from day to day. Under 
these circumstances they are unable to move from place to 
place to secure employment, and as a result they must ac- 
cept such wages as may he offered. 

Shutting down a mine by calling out men in obedience to 
their obligation is what is known as a ^ strike.” Rule No. 
10, which relates to strikes, is in the following language: 

** No strikes shall take place at any time under the Jurisdiction of 
sab-dlstrlct 6 of District 6, except for specific violation of agreement 
That Is, screens Irregular ; failure to pay on pay day without explana- 
tion; violation of mining laws by operators, or reductions from scale 
wages imtll the grievance of the mine affected has been thoroughly 
Investigated by the officers of District 0, U. M. W. A. and operators 
Interested. Any man or men that cause a stoppage of work at any 
mine In violation of this rule, shall be subject to dismissal at the will 
3f the company." ^ ^ 

This very clearly sets forth the causes wherein strikes 
are justifiable. The evidence in this case fails to show that 
these defendants have at any time tried by violence, intimi- 
dation, or fraud to induce the union men to quit working for 
the plaintiff. 

A consideration of the purposes of this organization as 
set forth in its constitution impels us to the conclusion that 
there is nothing contained therein to justify the contention 
that its purposes are unlawful. 

[8] As we have already stated, we are of the opinion that 
even if at common law, as ori^ally adopted by the State 
of Virginia, this organization was unlawful, it does 
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not follow tiliat that part of the common law is now ap- 
plicable in that State, owing to the changed conditions to 
which we have referred. Nor do we find anything in the 
statute law of West Virginia to sustain the contention that 
this organization is illegal. The Code of 1906, enacted in 
1890 (Acts 1890, c. 9, § 1) Code 1906, c. 15H, § 14, serial sec- 
tion 413, as amended in 1907 [706] (Acts 1907, c. 78, § 19 
[Code 1918, c. 16H, § 28 (sec. 487)]), among other things 
provides: 

"Nor shall any person or persons, or combination of persona, by 
force, threats, menaces, or Intimidation of any kind, prevent or at- 
tempt to prevent from working in or about any mine, any person or 
persons who have the lawful right to work In or about the same, and 
who desires to so work; but this provision shall not be so construed 
as to prevent any two or more persons from associating together under 
the name of knights of labor, or any other name they may desire, for 
any lawful purpose, or for using moral suasion or lawful argument 
to Induce any one not to work in or about any mine.” 

This statute provides a penalty for its violation. Code 
W. Va. Snpp. 1909, § 418al. 

As amended it went into effect May 22, 1907, prior to the 
beginning of the institution of this suit, and this statute was 
enacted in 1890, the year in which the United Mine Workers 
of America were organized. 

To say nothing of the legislative intent, the words of the 
foregoing statute by implication at least recognized labor 
unions. Beferring to the use of labels or trade-marks by 
labor unions, etc., there appears in the Code of 1906, as sec- 
tion 1, c. 62e, serial section 2859 (Code 1918, c. 62E, g 1 
[sec. 2859]), the following language: 

" Whenever any person, firm or corporation, or any association or 
union of working men, has heretofore adopted or used, or shall here- 
after adopt or use any label, trade-mark, term, design, or device or 
form of advertisement for the purpose of designing, making known, 
or distinguishing any goods, wares, merchandise, or other product of 
labor, as having been made, manufactured, • * v such person, 
firm, corporation or association or union of workingmen, or by: a mem- 
ber or members of such association or union, and shall register the 
same as provided In section three of this act. It shall be unlawful to 
knowingly counterfeit or Imitate such label, trade-mark, tenh, de- 
idgn, device or form of advertisement, or to knowingly use, sdl, offer 
85826*— von 6-17 40 
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lor or in any way attar or drculatf any eountarlielt or liaitatton 
of any ancb label* trade-oiark, term* ^igb* doTlce or. form of a<l- 
vartlsement’* 

The fact that the legislature of that State enacted this 
statute, which has for its purpose the protection of labor 
unions in the use of what is known as a trade-mark, clearly 
indicates that the legislature recognized labor unions as 
lawful. 

In the case of Tracy v. Banker^ 170 Mass. 270, 49 N, E. 
308, 39 L. B. A. 508, the Supreme Court of that State uses 
the following language in regard to the effect of legislation 
of this kind : 

** The label is part of the wedil-known machinery of trades unions, 
and the use of it is found, if a finding be necessary, to be of value to 
the union and its members. It would not be traveling too far from 
the record, perhaps, if we^ should assume that the use of the label 
is in fact, as certainly it might be, of far more economic importance 
to the union than are many or most of the trade-marks, strictly so- 
called, which are protected by the courts. ♦ ♦ ♦ 

**It is impossible to believe that when the statute mentions unin- 
corporated unions it does not refer to trade unions. It authorizes 
such unions to adopt, as vrell as to record, a label. Therefore it cre- 
ates a right, if the court is unable to recognize one without its aid. 
If it applies to trade unions, it must be taken to apply to them as they 
ordinarily are; that is, as associations of workmen, not as manu- 
facturers or venders of goods. It contemplates that the labels would 
be applied to merchandise, as of course they must be, and as these 
labels are. • * * 

“If, as we think, the statute expressly creates or recognizes the 
light of trade uniohs to be protected in the use of labels for trade 
union purposes, the [ 707 ] suggestion that the association represented 
by the plaintiff is an unlawful association falls of itself. It is too 
late to make such a contention as to trade unions generally, even 
apart from the statute under which this suit is brought But the 
general purposes of this union are similar, so far as we know, to the 
general purposes of other unions.” 

In view of what we have said as to the status of these or- 
ganizations at common law, and the further fact that there is 
an implied, if not direct, recognition of labor unions by 
statute in West Virginia, and there being no enactment de- 
clarilig the same to be unlawful, we are of the opinion that 
court below erred in declaring these organizations to be 
unlawful at common law. 
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■Jab the final heari^K tiie plaintiff introduced oertain docu- 
mentary evidence bearing upon the question as to whether 
the defendants had entered into a combination with opent- 
tors and coal producers in Qhio, Western Pennsylvania, 
Illinois, and Indiana, competitive fields, to compel the 
plaintiff to submit to contractual relations with the United 
Mine Workers of America relating to the employment of 
labor and production, contrary to the wishes of plaintiff. 

This evidence was offered in support of plaintiff’s oral 
testimony, and consisted of the proceedings of the various 
joint conferences of coal operators and coal miners of die 
States in question, held during the years 1906, 1907, 1908, 
1910, and 1911. Also, book entitled “ Official Mining Scale 
of Association of Pittsburgh- Vein Operators of Ohio for 
their Mines in Belmont, Harrison, and Jefferson Counties, 
Ohio, and the United Mine Workers of America.” Also, 
book entitled “ United Mine Workers of America, District 
No. 6, Ohio, Issued by the Authority of the Executive 
Board of District No. 6 (Ohio Members), United Mine 
Woihers of America. G. W. Savage, Secretary-Treasurer. 
For Scale Year, April 1, 1908, to March 31, 1910.” Also, 
book entitled Detailed Mining Scale for Sub-district 5 
of District 6, U. M. W. of A. Effective from April 1, 1910, 
to March 31, 1912.” Also, “ Excerpts from President T. L. 
Lewis’ Beport to the Twentieth Annual Conv^tion of the 
United Mine Workers of America, Held at Indianapolis, In- 
diana, in January, 1911, as Published in the United Mine 
Workers Journal in its Issue of January 19, 1911.” Also, 

Expenditures of the United Mine Workers of America 
for the Year 1910.” Also, ^Income of the United Mine 
Workers for the Year 1910.” 

Thirteen exhibits of this kind were introduced over the 
objections of counsel for defendants. 

Tbie court in referring to this phase of the question said : 

“I further conclude that this union, In pursuit of Its unlawful 
purposes to secure control and the monopoly of mine labor, and to 
restrain, suppress, if not destroy, the coal mining industry of West 
Tllginla In tbe Interest of the oo-consplrators, rival operators, and 
producers in Ohio, Western Pennsylvania, Illinois, and Indiana, 
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oenqiietttlve fields, liave sont^t and stlU seek to oomtid; tiM {dalfitUf, 
the .Hitchman Goal, & Ooke Oompany, to submit to contractu^ roUir 
tlons with it as an organisation, relating to the employment of labw 
and i«oductlon contrary to the will and wish of said <^pany ; 
that its officers, in pursuance of such unlawful efforts to monopolise 
labor and restrain trade, and with knowledge of the express con- 
tracts existing between this plaint^ and its employes, have unlaw- 
fully sought to cause the breach of the said contracts on the part of 
its said employes.” 

[708] [4] The documentary, evidence consisted ol the 
declarations of a small percentage of the miners and oper- 
ators who were present at these conferences. It was not 
shown that either before or after these declarations were 
made Hiat those participating in the conference had entered 
into a conspiracy for an unlawful purpose. Indeed, these 
declarations were brought out in response to a proposition 
on the part of the miners for an increase of wages. A fair 
interpretation of the evidence shows that it was tixe pur- 
pose of the defendants to induce the miners of West Vir- 
ginia to become members of the organization, and thereby 
secure as high wages as possible, compatible with the suc- 
cessful operation of the mines of that State by the respec- 
tive owners. They had a perfect right to form a combina- 
tion to accomplish such purposes by peaceable and lawful 
methods, and so long as they refrained from resorting to 
unlawful measures to effectuate the same they could not be 
said to be engaged in a conspiracy to unionize plaintiff’s 
mine. 

As we have already stated, the evidence fails to show that 
any unlawful methods were resorted to by these defendants 
in this instance. Therefore the court erred in holding the 
organization to be unlawful upon the theory that it was 
guilty of a conspiracy. 

The opinion of the court below is based upon the ground 
that the defendants and those associated with them prior 
to and at the time of the institution of thip suit had formed 
themselves into a conspiracy for the purpose of unionizing 
tiie plaintiff’s mines without its consent, and for violation of 
the opn^tation, common and statutory law of West Vir- 
gihiik" 
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[l(] C3uef Justice Fuller, in Pefft&onc v. United Statesy 
148 TJ. S. 197, 18 Sup. Ct. 542, 37 L. Ed. 419, defined “ con- 
spiracy ” as follows : 

“A ‘ conspiracy * Is • • • a combination of two or more per- 
sons, by concerted action, to accomplish a criminal or unlawful pur- 
pose, or some purpose not in Itself criminal or unlawful, by criminal 
or unlawful means.” 

Being of the opinion that this is a lawful organization, it 
necessarily follows that, in order to entitle the plaintiff to 
the relief which it seeks, it must be made to appear that at 
and before the institution of this suit the United Mine 
Workers of America were attempting to carry out the pur- 
poses of their organization by the use of unlawful means. 

[6] Considerable evidence was introduced by the plaintiff 
as to what occurred in the vicinity of the plaintiff’s mine. 

Paul Leonard, superintendent of the Hichland mine, was 
introduced, and among other things testified that he had 
met a man by the name of Thomas Hughes on the Richland 
Coal Company’s property, and had had a talk with him in 
regard to the organization; that Hughes told him that it 
was his purpose to organize the Panhandle district of 
West Virginia. Among other things, the counsel put the 
following question to him : 

"Q. What did you understand him to say his meanlns was when 
he said that he was there to organize the Panhandle district ?~A. 
Why, that he would make them join the United Mine Workers or tie 
them up were the words he used to me.” 

[709] Counsel also asked him the following question: 

“Q. Did he (meaning Hughes) make any explanation as to what 
he meant by tying up the Panhandle?— A. That they would organize 
us and we would recognize the union.” 

The witness further says: 

“My understanding of it was that if the company did not recog- 
nize this union that the mines would be shut down.” 

This was a threat by one who was without power to exe- 
cute the same. Nowhere do we find any evidence tending 
to show that Hughes was authorized to shut down any of 
the mines of that vicinity. It should also be remembered 
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that Leonard farther te^ified that Hnghea said ia>thhig 
about the plaintiff’s mine. 

[7] Austin, another witness for plaintiff, testified that he 
saw Hughes around there several times in the stmre and on 
tlw streets, and he also identified a card which was in the 
following language: ' 

“Notice. To tbe miners of the Hltcbman mine: There wUl be a 
mass meeting Friday evening at 6.80 p. m., at Nick Hell’s basebaU 
grounds, for the purpose of discussing the principles of organization. 
President Green will be present. All miners are cordially invited to 
attend.” 

These people, the defendants assert, had a right to hold a 
meeting at the baseball grounds for the purpose of dis- 
cussing in an orderly manner the matters that related to 
their organization, and that this is especially true, inas- 
much as the meeting was called for a lawful purpose and 
the public generally invited to attend. 

Witness Knapp also testified that he had taken down and 
carried away one of the notices that had been posted on a 
telephone pole; that Hughes had stopped him in the street, 
just as he was entering a private driveway, and said things 
to him that he did not suppose should be repeated in the 
presence of the court; that he attacked him very maliciously 
and vigorously and was very mad. 

We fail to understand upon what grounds the plaintiff or 
his agents claimed the right to prevent the defendants from 
holding meetings for the purpose of discussing matters 
relating to their organization. 

Robert Myers was also introduced as a witness by the 
plaintiff, and, among other things, testified as follows: 

“Q. Did you have any talk with a man by the name of Thomas 
Hughes?— A. I remember him; yes, sir. 

“Q. Tou remember a man by that name? — ^A. Tes, sir. 

“Q. What was be doing there— If he was about the Hltcbman 
Mine— If you recall?— A. Well, he explained to me that he was trying 
to organize tbe place again. 

“Q. What is that? — A. To organize the Hltcbman coal miners 
again. 

"Q, What do you mean by organizing?— A. To get us erganiaad— 
aetmiaai back into the United Mine Workers of America. 
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Wfiat did he my to youT^A. Well, he sidd it would be a yery 
Dice thiny if we would go back again; and ao he aaid if I would put 
my name down and give him 60 cents on a book (he did not show me 
the book, but said it had lots of names down on it of the Hitchman 
coal miners) ; he said if 1 would give him 50 cents I would be 
entitled to a union card to go any place and get a Job, if the Hitch- 
man company would fire me, and he would put my name down on 
his book. 

**Q. Did you give him the 60 cents?— A. No, sir. 

“What did you say to him on that subject?— A. Well, I said I 
would [710] not do anything like this; he might be a stranger and 
1 did not know that he was the man that he said he was, and, 
anyhow, I was awful careful in putting my name down to anything. 
He told me that he was a good friend of Mr. Koch, and that Mr. 
Koch had nothing against having the place organized again. He said 
he was a friend of his and I made the remark that I would ask 
Mr. Koch and see if it was so ; and he said, no ; that was of no use, 
because he was telling me the truth. 

“Q. Did he show you any book? — ^A. No, sir; I was trying to see 
the names on the book, but he would not show me anything. He 
told me he had it and I asked him how many names was on it, 
and he said he had about enough to * crack off.’ 

“Q. What is that?— A. That is what I didn’t understand. 

“Q. Did you ask him what he meant by ’crack off’? — ^A. The time 
was too short; no, sir. I was waiting for my street car to go home 
on and I went on the car. 

“Q. Did you say anything to Hughes about the Job that you then 
had at the Hitchman mine? — ^A. Yes, sir. 

“Q. Well, what did you say, if you can recollect? — ^A. Well, I told 
him that I didn’t care much about being organized again, because 1 
had too much experience already how it goes. I told him I was ia 
several strikes and there wasn’t anybody that helped me out, and I 
had to beg the company to get my Job back again after I lost my Job. 

“Q. Did you say anything to him about having any property? — ^A. 
Yes, sir; I told him it was impossible for me to go any place, be- 
cause 1 could not walk around with my property on my back and 
hunt another Job. I says, *1 have work where I am now, and, as 
long as the company treats me as they are treating me, I will not do 
anything against them that they didn’t like to have.’ ’’ 

Mike Papage, another witness for the plaintiff, testified 
as follows: 

“ Q. What did he talk to you about? — ^A. Oh, he tried to get me 
along with him to help him out so he could get the Hitchman mine . 
organised again. 

“Q. In what way did he ask you to help him?— A. To help him to 
get the people together, and' everything, and he was to pay me for it 
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Were tliere et tbat tinie many men employed at tlie Httchman 
mine who were foreigners?-— A. Yes, sir. 

** Q. Did yott speak their language Yes, sir. 

*'Q. Could he speak fhelr language?— A. No, sir. 

Q. Did he want you to interpret— you understand what interpret 
means?— A. Yes, sir. 

**Did he want you to interpret what he said to those men. — A. 
Yes, sir. 

Q. Did you do it?— A. No; I would tell him I don’t do it. 

“Q. Then what did he say? — ^A. He got mad and went away. 

“ Q. After that did you see him any more? — ^A. Yes, air. 

How did he treat you after that? 1 mean how did he treat 
you when you did not agree to interpret for him?— A. Why, he came 
to my house — ^the second time he came to my house. 

Q. You mean he came to your house a second time? — ^A. Yes, sir. 

“Q. Then he had been there before? — A. No; not before. 

** Q. The second time you talked to him he came to your house. Is 
that the idea?— A. Yes, sir. 

** Q. Well, what did he say then? — ^A. He tried to get me to inter- 
pret again, and promised me a good Job and everything else. 

Did that appeal to you then? Did you agree to do it then or 
not?— A. No, sir; I would tell him I had nothing to do with him 
any more. 

“ Q. Why did you tell him that? — ^A. They blamed me for not get- 
ting the men organized; they said it was my fault that the people 
kept on working. 

Q. And that Hughes could not organize the mine? — ^A. Yes, sir. 

**Q. Did Hughes tell you that?— A. Yes, sir; he said that is what 
he heard off of the people. 

** Q. That is, you mean, the men that were working in the mine. — 
A. Yes, sir. 

[7111 “Q. Did he tell you at any time how he was getting along? — 
A. No. 

‘*Q. Did he succeed in organizing the men there? Did he organize 
the men at the Hitchman mine. — ^A. No. 

Did the mine continue working while he was there?— A. 
Yes, sir.” 

James Stewart, another witness for the plaintiff, testified 
as follows: 

“ Q. Were you about the Hitchman mine, working there, in the 
fall of 1907, when Thomas Hughes was there?— A. Yes, sir. 

** Q. Did you see Thomas Hughes there?— A. Yes, sir ; I saw- him 
there several times. 

^Q. Did you have any talk with him?— A. Yes, sir; I talked with 
him several times. 
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Q, Dkl you hear him talk with any other personsTr— A. He was 
around there all the time and he was talking to everybody he would 
come to. 

*'Q. To men employed at the Hitchman mine? — ^A. Yes» sir. 

Did he tell you what he was there for? — ^A. Yes, sir. 

** Q. What was it? — ^A. He told me he was there to try to organize 
the mine. 

**Q. Did he say what his business was? — ^A. Yes, sir. 

'*Q. What was it? — ^A. He said he was an organizer. 

“Q. For what? — ^A. For the United Mine Workers, and that he 
was there for that purpose. But I knew him before he came around 
there. 

“ Q. You did know him before that? — A. Yes, sir. 

**Q. What did he say to you, if anything, with relation to or- 
ganizing the mine? — ^A. I do not remember all that he did say, but 
I remember one certain thing that he said. He told me during 
one night that he was going to have a meeting called up there. I 
do not know what the date of it was, but It was in the latter part of 
August or first of September. He told me he had a couple of meet- 
ings there, but he did not seem to think it was any good; but he 
told me he was forming a kind of secret order among the men. He 
said he had a few men — he did not state the number of them — and 
he said each man was supposed to give him so much dues to keep 
it going ; and then he said after he got the majority he would organize 
the place. He asked me what 1 had to say about it, and 1 told him 
my Job at the present time was satisfactory and the men had agreed 
with the company not to orgaaize and not to have anything to do 
with the organization, and I told him I did not want to have any 
trouble and nothing to say, anyway; and I think that was the last 
time I saw Hughes around there. 1 saw him after that, across the 
river, but I didn’t have any talk with him. 

** Q. Did he say anything to you about quitting work at the Hitch- 
man and going to a union mine? — ^A. Yes, sir; he told me about it. 
He said he would get me a Job, and I told him that might be all 
right about that, but I told him 1 did not think he could place me in 
any job any better than the one I had at the present time ; and that 
is about as far as that went. 

***Q. You say you remember of some meeting being held? — ^A. 
Yes, sir. 

**Q. What kind of a notice did he put out for the meetings? — ^A. 
Well, I could not Just say about the notices. 

‘*Q. Did he mark on the pavements, or anything of that kind? — 
A. Well, there was names around there, about meetings, but I do 
not know whether he wrote them, or who wrote them. I could not 
state just what was on them, but we miners claimed that that was 
what the purpose was. 

**Q. Were there calls for meetings marked on the pavements?— 

A. Yes, sir. 
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**Q. In dialk or some eubstaim like tliat?-^A. It wee In chalks 

'^ Q, White chalk? — A. Tea, sir. 

** Q. Was that done anywhere near the Hltchman mine?— *A. Well, 
the one I saw was right in front of Wilhelm's saloon, on the sidewalk. 

**Q. Where is Wilhelm’s saloon, with reference to the mine? — ^A. It 
was about 150 yards north of the mine. 

"Q. Did you attend any of the meetings that he held? — A. No. 

** Q. Did he say anything to you along the line of thought that unless 
you Joined the union at that time, if the mine were iinionized you 
would not get a Job? — ^A. Yes, sir; he stated to me that if we did not 
go in the local, or stay away from there and work where mines were 
organized, that we would [712] not ever be able to get a Job in a 
union mine, but I have worked in two union mines since that, and had 
two union cards, and then came back to the Hltchman. 

Q. Did you hear him talk with others along the same line? — ^A. 
Yes, sir; he talked with them all about the same, that 1 ever heard 
him talk to. 

" Q. Did you hear him tell them that unless they Joined them, that 
If the mine was organized they would be out of a Job and they could 
not get any? — ^A. He was talking to me and there was five or six or 
seven sitting there in a bunch, and they all heard Just the same as I 
did about it. 

" Q. Did he say what he was going to do with the men when he got 
enough to organize? — ^A. Yes, sir. 

“ Q. What did he say he was going to do? — ^A. He stated when he 
got a majority he was going to organize the mine. I expect the 
meaning of it was that he was going to organize whether It was 
against the company or not. 

"Q. Did he say anything about shutting the mine down if they did 
not unionize it? — ^A. He stated it that way — that whenever he got a 
majority he was going to organize or they would close the place down. 

Q. In point of fact^dld he get a majority and unionize the mine 
or not?--A. No, sir; I think he failed.” 

On cross-examination, this witness further said; 

“Q. Well, then, while he was there he was trying to get men to 
Join the union? — ^A. Yes, sir. 

“Q. And he invited you to Join the union? — ^A. Yes, sir. 

''Q. And told you he thought it would be better for you to Join, 
didn’t he?— A. Yes, sir ; that is what he said. 

And he said if you worked there and happened to be dis- 
charged, you could not get into a union mine?— A. That is what he 
said. 

** Q. His idea was that there were a great many more union mines 
across over in Ohio than there were non-union, wasn't it?— A. I ex- 
pect that was what he meant. 

**Q. Well, did he give you any further reasons why he thought it 
would be better for you to Join the union? — ^A. No; not Just exactly.** 
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Htt fbKgfoittg was sabstantially all the endenoe that waa 
inlrdduced as to what occurred in the vicinity of plaintiff’s 
mine prior to the inBtituti<»i of this suit, to idiow that the 
defmdants had entered into a ccmspiracy as alleged. 

While it is not denied by the defendants that they sought 
by peaeeable methods to induce those employed by the plain- 
tiff' to join the union, yet they stoutly contend that at no 
time since the mine has been operated as a non-union mine 
have they employed unlawful methods. We fail to find that 
there is sufficient legal evidence to show that the defendants 
entered into a conspiracy or combination for the purpose of 
unionizing the plaintiff’s mine. While there was evidence 
admitted by the court below as to statements made by cer- 
tain officials of the United Mine Workers of America and 
the coal operators of Pennsylvania and other States bearing 
upon this question, yet there is no evidence to show that the 
United Mine Workers of America combined, or formed 
themselves into a conspiracy for the purpose of unionizing 
plaintiff’s mines after it started to run its mine non-union in 
June, 1906. 

The declarations of Hughes and Bankin are incompetent 
as against the organization, its officers and members, inas- 
much as there is not sufficient legal evidence to establish the 
fact that the defendants, as members of the United Mine 
Workers of America, prior to and at the time of the insti- 
tution of this suit formed a conspiracy; nor is there suffi- 
cient evidence to show that Bankin and Hughes were par- 
ties to such alleged conspiracy. 

[718] While Hughes was a representative of the organi- 
zation, his authority only permitted him to use argument and 
persuasion to induce the employes to become members of the 
organization. This was shown by the evidence of the wit- 
ness Savage. 

A considerable portion of the evidence bearing upon the 
alleged unlawful conduct of the union in connection with 
the operation of the plaintiff’s mine relates to the time that 
it was running its mine union, and the period inteiwening- 
between the time it ceased operations at its mine until it 
resumed on a non-union basis in June, 1906. For instance, 
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the pl»m(i£F oomplams of what happened during the strike 
whirii occurred when the mine employed onion labor. 
dence was also introduced to show why the plaintiff did 
not continue to operate its mine on a union bams. This 
evidence shows that the real difference at that time was 
as to the price or scale to be paid for run of mine coaL 
While this evidence tends to show why the plaintiff de- 
clined to operate its mine on a union basis, it caimot have 
any material bearing upon the issues raised by the pleadings 
in this cause, and is therefore, as to matters now in con- 
troversy, a closed incident. 

[8] Each party was at arm’s length from that time on, 
and the refusal on the part of the plaintiff to continue the 
employment of union labor had the effect of severing the 
relations that had theretofore existed between the plaintiff 
and the defendants. Therefore evidence tending to show 
that prior to that date the defendants were engaged in a 
combination or conspiracy, and by intimidation, violence, 
and coercion were trying to prevent the plaintiff from 
operating its mine, would be incompetent. In other words, 
even though it appears from the evidence in question that 
the conduct of the defendants was reprehensible in the high- 
est degree at the time that the mine was being run on a 
union basis, we conceive of no possible theory upon which 
such evidence would be competent as affecting the conduct 
of the defendants in this instance, inasmuch as the evidence 
fails to show that 'after the mine began to be operated on 
a non-union basis that they united and conspired to use 
violence, intimidation, and coercion to prevent the plaintiff 
from operating its mine. In other words, this record clearly 
shows that the plaintiff for the avowed purpose of protect- 
ing its interests adopted a policy by which its mines were 
to be operated on a non-union basis. At the time of the 
adoption of this policy by the plaintiff, the negotiations 
between plaintiff and defendants ceased, therefore the ques- 
tion now presented is: Have not the defendants the right 
as an organization to use all means within their power to 
organize miners into onions, provided that in so doing no 
ujuUwful methods are employed I 
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t^] Th« court bdow^ sm<^ other expressed tile 

view that the United Mine Workers of America constituted 
a combination or conspiracy in restraint of trade or com- 
merce among the several States, or with foreign nations, 
under what is known as the Sherman Anti-Trust Law (act 
July 2, 1890, c. 647, 26 Stat. 209 [U. S. Comp. St. 1^1, 

p. 8200]). 

[10] We do not deem it necessary to discuss this proposi- 
tion at any great length. In the first place, there is noth- 
ing in the pleadings to raise the question as to whether the 
United Mine Workers of America [714] are liable under 
the statute in question, and any evidence that may have 
been introduced bearing upon this point was therefore im- 
material and should have been rejected. There is another 
reason why we think that this question cannot under any 
view of the case arise in this controversy, to wit, we do 
not understand that a private person can question the val- 
idity of a combination or conspiracy under the Sherman 
Anti-Trust Law for the purpose of having the same declared 
to be unlawful. The scope of this act is disclosed in the case 
of Nationci Fire Proof Company v. Mason Bunders' Asso- 
ciation, 169 Fed. 269, 94 C. C. A. 535, 26 L. E. A. (N. S.) 
148, in which the court said : 

“But the complainant asserts that the agreement in this case Is 
positively unlawful and not merely negatively Invalid — ^that it con- 
travenes both National and State statutes against combinations, and 
thus does give rights of action to injured persons. With respect to 
me Federal statute, it is not obvious in what way a trade agreement 
between builders and bricklayers, relating to their work In the State 
of New York, can be said to directly affect Interstate commerce ; but 
the consideration of this question Is not necessary, because a person 
injured by a violation of the Federal act cannot sue for an injunc- 
tion under It The Injunctive remedy Is available to the Government 
only. An individual can only sue for threefold damages.’’ Greer v. 
BtoOer (O. O.) 77 Fed. 2. 

Also, the case of Minnesota v. Northern SecuriUes Co.., 
194 U. S. 48, 24 Sup. Ct. 598, 48 L. Ed. 870, is to the same 
effet^ 

[11] ^e court below also reached the conclusion that the 
defendants have caused and are attempting to cause the 
non-union memhers employed by the plaintiff to break a 
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«iintract ‘i^Hnch it iiu witii the non-vaaon i$pwt/U>iea. Hie 
contract in qnestitm is in the following langiu^ : 

» I tun employed by and work for the Hitcbmon Ooal & Ooke C!om- 
pany with the esprees nnderstandlng that I am not a member of ttte 
tlnlted Mine Workers of America, and will not become so while an 
eniployd of the Hitchman Goal & Ooke -Company ; that the Qltota* 
man Coal ft Coke Company is run non-union and agrees with me that 
It will run non-union while I am in its employ. If at any time while 
I am employed by the Hitchman Goal ft Coke Company I want to 
become connected with the United Mine Workers of America, or any 
aflUlated organization, I agree to withdraw from the employment of 
said company, and agree that while I am in the employ of that com- 
pany that I will not make any efforts amongst Its employes to bring 
about the unionizing of that mine against the company’s wish. I 
have either read the above or heard the same read.” 

It will be observed that by the terms of the contract that 
either of the parties thereto may at will terminate the same, 
and while it is provided that so long as the employ^ con- 
tinues to work for the plaintiff he shall not join this or- 
ganization, nevertheless there is nothing in the contract 
which requires such employes to work for any fixed or defi- 
nite period. If at any time after employment any of them 
diould decide to join the defendant organization, the plain- 
tiff could not under the contract recover damages for a 
breach of the same. In other words, the employes under 
this contract, if they deem proper may, at any moment, join 
a labor union, and the only penalty provided therefor is that 
they cannot secure^ further employment from the plaintiff. 
Hierefore, under this contract, if the non-union men, or any 
of them, ^ould see fit to join the United Mine Workers of 
America on account [715] of lawful and persuasive methods 
on the part of the defendants, and as a result of such action 
on their part were to be discharged by the plaintiff, it could 
not maintain an action against them on account of such ocm- 
duct on their part. Such being the case, it would be unrea- 
sonable to hold that the acti<Hi of the defradants would 
render die United Mine Workers of Am^ica liable in dam- 
ages to the plaintiff because they had employed lawful meth- 
ods to induce the non-union miners to become members of 
their orgenization. 
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XTndw we fail to see how this ccm- 

tract can be taken as a basis for restraining the defendants 
from vising lawful methods for the purpose of inducing the 
parties to the ocmtract to join the organization. 

This is an age of cooperation throu^ organization. In 
fact, organization is the only means by which united effort 
can be secured in any branch of human endeavor. The doc- 
tors, dentists, school-teachers, wholesale and retail merchants, 
bankerSj and manufacturers, and in fact every branch of in- 
dustry in this country, are organized for the purpose of the 
mutual protection of the respective parties interested. Such 
being the case, it is just as essential, and perhaps more im- 
portant, that the laboring people i^ould organize for their 
advancement and protection, than it is for any of the voca- 
tions we have mentioned. 

While labor and capital are vitally interested in the proper 
solution of these questions, it should be remembered that the 
public is likewise interested, and in some instances affected to 
a greater extent than either labor or capital on accoimt of 
the disputes and lawsuits growing out of these matters. 
Therefore it may be properly said that these questions have a 
bearing upon the welfare of a large percentage of our people, 
and this is especially true as respects the coal industry. For 
instance, the suspension of the operation of coal mining in 
this country would in all probability result in a coal famine, 
which would, in a large measure, embarrass the manufactur- 
ers, to say nothing of the effect it would have upon the indi- 
vidual consumer, and all reasonable means should be em- 
ployed to avert such a disaster. Therefore we deem it our 
duty to define the rights of the parties to this controversy, 
in so far as we may under the facts of this case, so as to set 
at rest as many as possible of the vexatious questions that are 
a source of irritation, as well as productive of much litiga- 
tion. 

In the first place, it should be understood once and for all 
that, so long as capital employs legitimate means for the pro- 
tection of property rights, it is to be accorded the protection 
of the law; but this does not mean that capital may, by im- 
proper methods, form combinations for the purpose of pre- 
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venting labor from organiaing for mutual protection Like- 
wise, it should be definitely understood that the laboring men 
have the right to use peaceable and lawful methods to unite 
their forces in order to improve their condition as respects 
their ability to earn a decent living; give their children 
moral and intellectual training; and secure the enactment of 
I^islation requiring mine owners to adopt such metbods as 
may be necessary to keep their mines in a sanitary condition, 
and, above all, to adopt methods to minimize, as much as pos- 
sible, the occurrence of the awful catastrophes by which so 
many human lives have been lost. It should be understood 
that when a con [716] troversy arises between labor and 
capital that the use of dynamite or any other unlawful 
methods on the part of the representatives of labor, whereby 
property and human lives are destroyed, is not to be tolerated 
by the courts. 

The relative rights of the parties are entitled to equal con- 
sideration, and we feel sure that when such controversies 
arise that they will be dealt with in the same spirit that actu- 
ates the courts m adjusting the differences between indi- 
viduals, wherein questions are involved affecting the ordi- 
nary transactions of life. 

Until it is provided by State and national legislation that 
labor disputes shall be settled by arbitration, it will be the 
duty of the courts to determine questions of this character, 
when a proper case is presented. Under the law as it now 
exists, whmi property or personal rights are involved, the 
courts alone can furnish adequate relief. However, while 
this is true, we think that care and caution should be exer- 
cised in the issuance of injunctions of this character. 

We are inclined to the belief that in some instances a rea- 
sonable delay in the issuance of the writ would have a tend- 
ency to bring about a settlement between the parties by 
which the rights of both could be amply protected, and thus 
avoid the expense incident to litigation, to say nothing about 
the injury sustained by the employer as well as the employ^ 
pccasipned by the suspension of operations. 

In no instance should a union be restrained firom ujung 
lawful ud peaceable methods for the purpose of I^ain^in- 
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iog its org^oisatioii; but, while this is true, tho court i^ould 
restrain those who by violence, coeroion, and intimidation 
seek to deprive the mine owner' of the right to use his prop- 
erty as he may see fit. 

We have carefully considered the cases relied upon by 
the plaintiff, but are of opinion that they do not apply to 
the case at bar. For the reasons stated, the decree of the 
court below is reversed, and the cause remanded, with in- 
structions to dismiss the bill at plaintiff’s costs. 

Beversed. 

BITTNER ET AL. v. WEST VIRGINIA-PITTSBTJRGH 

COAL CO. 

(Circuit Court of Appeals, Fourth Circuit. May 28, 1914.) 

[214 Fed. 716.] 

Injunction (8 101) — Stbikebs — Aid to Stbikebs. — ^An Injunction 
may be properly granted restraining members of a trade-union from 
using violence, intimidation, and coercion to Induce employes to 
join the union and to strike, but they may not be lawfully re- 
strained from using persuasion and other peaceable methods to that 
end, or from aiding striking employes by furiiisbing them money 
from a relief fund.® 

[Bd. Note. — ^For other cases, see Injunction, Cent. Dig., (i 174, 
175; Dec. Dig., I 101.] 

Restraining boycotts, strikes, and other combinations by em- 
ployds interfering with commerce or business, see note to Shine v. 
Fate Bros. Mfg. Co„ 86 C. C. A. 313.] 

Appeal from the District Court of the United States for 
the Northern District of West 'Virginia, at Wheeling; Alston 
G. Dayton, Judge. 

[717 J Suit by the West Virginia-Pittsburgh Coal Com- 
pany against Van Bittner and others to restrain defendants 
from interfering with complainant’s non-union employes. 
From an order granting complainant a preliminary injunc- 
tion, defendants appeal. Modified and affirmed. 

John C. Palmer, jr., of Wheeling, W. Va., and A. M. 
Belcher, of Charleston, W. Va. {Erskine, PaJt/mer Curi, 
of Wheeling, W. Va., on the brief), for appellants. 

*Synabus copyrighted, 1914, by West Publisblug Company. 
95825*— VOL 6—17 41 
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John A. Boward, of Wheeling, W. Va., and /. F. CrJoy 
of Welleburg, W. Va., for appellee. 

Before Pbitchabd and Woods, Circuit Judges, and Wad- 
dill, District Judge. 

PRrrcHABD, Circuit Judge. 

This is an appeal by the defendants below from a pre- 
liminary injunction granted by the District Court of the 
United States for the Northern District of West Virginia, 
on the 2d day of December, 1913, in the above-entitled cause. 

The questions of law involved in this suit were passed 
upon by this court in the case of John MitcheU^ T. L. Lewis, 
et dl. V. Hitchman Coal <& Coke Co., 214 Fed. 685, 181 C. 
C. A. 425, at the present term of this court The decree 
of the lower court in that suit was reversed at the cost 
of the plaintiff for the reasons stated in the opinion filed 
therein. However, the facts in this controversy are dif- 
ferent from those of the former suit, in that it appears from 
the evidence that violence, intimidation, and coercion were 
resorted to by the defendants in this instance. 

The court below granted a preliminary injunction re- 
straining the defendants from committing acts of violence, 
intimidation, and coercion, and also from the use of per- 
suasion and other peaceable methods, and from aiding the 
striking miners by furnishing them money from what was 
known as a relief fond, etc. The defendants made a motion 
to modify the decree in so far as it restrained them from 
resorting to persuasive and peaceable methods, and from 
aiding the striking miners by furnishing them money. This 
motion was disallowed, and the case comes here on appeal. 

We think the decree of the lower court in so far as it re- 
trains the defendants from any acts of violence, intimida- 
tion, and coercion is proper in view of the evidence. While 
this is true, nevertheless we are of opinion, for the reasons 
stated in the case of John Mitchell, T. L. Lewis, et ad. v. 
Hitehman Coed <6 Coke Co., supra, that the court below 
erred in entering that portion of the decree whereby it is 
proviim that these defendants shall be restrained from re- 
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sdrtkg and lawful methods for the purpose 

of organizing the miners of that section. 

It follows that the decree of the lower court should be 
modified by adding thereto the following proviso: 

Provided, however, that this restraining order is not intended to 
prevent any of said employes of the plaintiff company from quitting 
work for said plaintiff and from severing the relations of master and 
servant existing between the plaintiff and said employes at the time 
[718] this order is entered, or from striking or persuading his fel- 
low employes to quit work and strike for their mutual protection and 
benefit. 

Provided further, that this injunction is not intended to prevent 
any employe of the plaintiff who had ceased to work for said plaintiff 
to use persuasion, but not violence, to prevent other men from accept- 
ing employment with the plaintiff in his place. 

Provided further, that this injunction is not intended to prevent the 
employes of plaintiff from joining any lawful labor union and from 
receiving the non-employment benefits paid by such union. 

Provided further, that this Injunction is not Intended to prevent the 
defendants, their associates, agents, and fellow membera of the United 
Mine Workers from supporting any of plaintiiTs former employes 
who have ceased to work for said plaintiff, nor is this injunction in- 
tended to prevent any member of the labor union to which such 
employes ceasing to work for the plaintiff belong from legally assist- 
ing said employe in securing better terms of employment and in 
endeavoring to persuade, without violence, any other laborer from 
taking the place of said striking employe. 

The decree of the lower court as thus modified is affirmed. 

Modified and affirmed. 


UNITED STATES v. INTERNATIONAL HARVESTER 

CO. ET AL.- 

(District Court, D. Minnesota. August 12, 1914.) 

[214 Fed. Rep., 987.] 

Monopolies (I 12)— -Anti-Tbtjst Act— Constbuction— Combination 
IN Rbstbaint of Tbadb.— a combination may be one in restraint 
of interstate trade and commerce, or to monopolize a part of such 
trade and commerce, in violation of Sherman Act July 2, 1890, 

* Case p^ding in the Supreme Court on the appeal of defendants 
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though such restraint, or monopoly may not have been attempted 
to.any harmful extent, but is potential only.« 

[Ed. Note.— For other cases, see Monopolies, Cent Pig. i lO; 
Dec. Dig. I 12.1 

MoNOPOLIBS (§ 12)— BeSTBAINT of TBADB— CoiCBINATlON.—fThe eUmi* 
nation of competition between competing concerns, if illegal, is 
equally so, whether effected by an agreement or by a consolidation. 

[Ed. Note. — ^For other cases, see Monopolies, Gent. Dig. I 10; 
Dec. Dig. i 12.1 

Monopolieb (I 12) — Combinations in '*Bksiiiaint of Tbads.*— Sup- 
pression of competition by means of a combination, where the par- 
ties to it control a large portion of the interstate or foreign com- 
merce in the article, and where there is no obligation to form the 
combination arising out of the fact that they are losing money or 
the like, is an undue “restraint of trade." 

[Ed. Note. — ^For other cases, see Monopolies, Cent. Dig. I 10; 
Dec. Dig. I 12. 

For other definitions, sec Words and Phrases, toI. 7, pp. 6185, 
6186.] 

Monoik>lies (S 14) — Combination in Bestbaint of Intebstate Com- 
MEBCB. — ^Defendant International Harvester Company was a con^ 
solidation of five harvester companies, which together produced 
from 80 to 85 per cent of all the harvesting machinery sold in 
the United States. Some or all of them were prosperous, and 
there had previously been keen conu>etltion between them. One 
of the combining companies, of which defendant owned all the 
stock, was changed in name and made the sole selling agent for 
all of the products of the several plants. Defendant was not over- 
capitalized, and its methods of doing business were in general fair 
to competitors. It purchased oil of the stock of another large 
harvester company,'' but permitted It to continue to do business 
and to advertise as an Independent and competing concern. Held, 
that defendant was organized to eliminate competition between 
the combining companies, and was from the beginning a combina- 
tion in restraint of interstate commerce, and to monopolliiB such 
commerce in harvesting machinery, and Illegal, os in violation of 
Sherman Anti-Trust Act July 2, 1880, c. 647, §1 1, 2, 26 Stat. 209 
(U. S. Comp. St. 1901, p. 3200). 

[Ed. Note. — ^For other cases, see Monopolies, Cent. Dig. I 11; 
Dec. Dig. I 14.] 

Sanborn, Circuit Judge, dissenting. 

In Equity. Suit by the United States against the Inter- 
national Harvester Company and others. On final hear- 
ing, Decree for complainant. 

•Syllabus copyrighted, 1914, by West Publishing Company. 
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Sp. Asst Atty. G^., for th«‘ United States: 

/o4n P.WniUim^ Of Chicago, HI.; Wm. D. McHugh^ of 
Omaha, Neb. ; and Edgar A. Bancroft^ of Chicago, 111. 
^PhiMp B. Pmt and Yvotor A. Bemy, of Chicago, 111., of 
GOimsel), for defendants. 

Before Sanbobn, Hook, and Smith, Circuit Judges. 

Smith, Circuit Judge. 

The petition in this case was filed April 30, 1912, under 
section 4 of “An act to protect trade and commerce against 
unlawful restraints and monopolies,” generally known as 
the “Sherman Law.” Act July 2, 1890, c. 647, 26 Stat 209 
(U. S. Comp. St. 1901, p. 8200). 

Under that section the Grcuit Court was vested with 
jurisdiction of such suits, but the Circuit Court was abol- 
ished by Judicial Code (act March 3, 1911, c. 231, 36 Stat. 
1167 [U. S. Comp. St. Supp. 1911, p. 243] ) § 289, and by sec- 
tion 291 the jurisdiction under section 4 of the Sherman 
Law passed to the District Court. The Attorney General 
having, under act Feb. 11, 1903, c. 544, 32 Stat. 828 (U. S. 
Comp. St. Supp. 1911, p. 1383), filed with the clerk of the 
District Court a certificate that this case is of general public 
importance, the same came on for hearing before the Circuit 
judges named, notwithstanding the abolishment of the Cir- 
cuit Court. Ex parte United States, 226 U. S. 420, 33 Sup. 
Ct. 170, 57 L. Ed. 281. 

The petition makes defendants the International Har- 
vester ^mpany, the International Harvester Company of 
America, the International Flax Twine Company, the Wis- 
consin Steel Company, the Wisconsin Lumber Company, the 
Illinois Northern Railway Company, the Chicago, West 
Rullman & Southern Railroad Company, Cyrus H. McCor- 
mick^ Charles Deering, James Deering, John J. Glessner, 
William H. J<mes, Harold F. McCormick, Richard F. Howe, 
Ed^ A. Bancroft, George F, Baker, William J. Louder- 
bac^, Norman B. Ream, Charles Steele, John A. Chapman, 
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Elbert H. Gary, Thomas P. Jones, John P. Wilson, WiSiam 
L. Saunders, and George W. Perkins. 

All of these defendants made answer. The case was tried 
and has been submitted to the court for a decree. As the 
pleadings are elaborate, covering more than 130 pages of 
printed matter, and as no questions have been raised as to 
the sufficiency of any of them, we will state the facts as 
shown, contenting ourselves with saying that all of the facts 
found by the cotirt are either expressly covered by the alle- 
gations of the pleadings or are within the necessary implica- 
tions thereof. In their argument defendants* counsel say: 

“ This case is one of fact, not of controverted questions of law.” 

It will be necessary, therefore, to review the facts fairly, 
fully, but not elaborately, as there are 18 volumes and nearly 
10,500 printed pages in the record. 

Agricultural implements may be divided into five dasses: 

(1) Tillage implements, such as plows, harrows, and 
other instruments used in keeping the soil in good condition. 

[989] (2) 'Seeding implements, such as com planters, 
drills, and seeders. 

(3) Harvesting implements, such as harvesters, mowers, 
reapers, rakes, and the like. 

(4) Threshing machines. 

(5) Implements for general agricultural use, such as wag- 
ons, manure spreaders, gas engines, cream separators, trac- 
tors, and certain similai* tools and instrumentalities. 

The defendant the International Harvester Company, 
hereafter called the International Company, was organized 
on August 12, 1902, under the laws of New Jersey. T|ie ob- 
jects for whi<^ it was organized, as stated in the articles of 
incorporation, were : 

”To manufacture, sell, and deal In harvesting machines, tools,, and 
Implements of all kinds, Including harvesters, binders, reapers, litpw- 
era, rakes, headers, sheddera, machinery, engines, wagons, motor ve- 
hicles, and vehides of all kinds; agricultural machinery, tools, and 
implements of all kinds, binder twine, and all devices, materials; and 
.Wticles used or intended for use In cimnectlon therewith,. Mid fSlI 
l^eyialr/jparts and other devices, matmrfals, and articles used, oy |n- 
ten<hld doa use, in connection with any kind of harvesting or a|^cnl- 
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miwlitnea, tools, or Intplanents, or-coy gseollneb cteetrle, or otlior 
V^des. 

"To engage In the manufacture or production of, and to deal In, 
any materials or products which may be used in, or In connection with, 
the manu&cture of harresting or agricultural machines, tods, and Im- 
plements.” 

Prior to that time the principal manufacturers of harvest- 
ing implements in the United States had bem : 

First. The McCormick Harvesting Machine Company, a 
corporation, of Chicago, 111., founded about 1849 : 

Second. D. M. Osborne & Co., a New York corporation, 
with a plant or plants at Auburn, N. Y., founded about 1860; 

Third. The Warder, Bashnell & Glessner Company, an 
Ohio c(H*poration, with its manufacturing plant at Spring- 
field, Ohio, and its ofSces at Chicago, 111., which manufac- 
tured imder the name of the Champion, founded about 1869; 

Fourth. The Deering Harvester Company, a copartner- 
ship, of Chicago, 111., founded about 1875 ; 

Fifth. The Milwaukee Harvester Company, of Milwaukee, 
Wis. ; and 

Sixth. The Plano Manufacturing Company, of West Pull- 
man, 111. 

While these were the leading manufacturers of harvesting 
machines, they had other, but not general, lines of manufac- 
ture of agricultural implements. 

On Jime 24, 1902, P. D. Middlekauff secured, in his own 
name, an option on the stock and plant of the Milwaukee 
Harvester Company, for $3,128,691.90. He did this in fact 
as agent, though it does not clearly and certainly appear who 
his principal was, whether J. P. Morgan & Co., George W. 
Perkins, or the McCormick Harvesting Machine Company. 
He did it, however, at the direct instance of the McCormick 
Harvesting Machine Company, but whether it was acting as 
principal or agent is left in some slight doubt. 

On June 25, 1902, Mr. Middlekauff went to New York 
with a letter from an officer of the McCormick Company, 
authorizing him to assign this option to J. P. Morgan & 
Cot, of which George W. Perkins was a [990] member, or 
to anyone they might designate, and reciting that the opti<m 
had ‘'been obtained “ for us.” Mr. Middlekauff remained in 
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small portion of the time in Philadelphia and Washington 
on business for Mr. Perkins. 

On August 11, 19(^, a new contract was made for the 
purchase of the Milwaukee Harvester Plant b^ Mr. Middle* 
kauif , Slid on the same day he assigned his contract to Mr. 
William C. Lane, a New York banker and then president 
of the Standard iVust Company. 

In July, 1902, the representatives of the McCormick, i^e- 
Deering, the Warder, Bushnell & Olesaner, and the Plano 
were all in New York, but stopping at different hotels and 
not seeing one another. They were all seeing, however, Mr. 
George W. Perkins. On July 28, 1902, they met and gave 
separate contracts to William C. Lane, heretofore referred to, 
and his assigns, to sell all their tangible property and speci- 
fied, portions of their bills receivable. These agreements all 
contained a recital that the purchaser', upon his acquiidtion 
of the property, intended to transfer the same to a corpora- 
tion to be organized under the laws of Illinois, or some other 
State, called the “purchasing company.” It was in each 
case, except that of the Warder, Bushnell & Glessner Com- 
pmiy, stipulated that the entire purchase price should be 
paid in fully paid non-a^essable stock of the purchasing 
company. 

On August 11, 1902, the companies all signed an agree- 
ment for the imm^iate delivery of their plants and prop- 
erty, without waitihg for any appraisement theretofore 
i^pulated for in each instance. 

On Augu^ 12, 1902, the very day of the organization of the 
International Harvester Company, with a total capital of 
$120,000,000, Mr. Lane appeared before the board of direc- 
tors and offered to sell the Milwaukee Harvester Company 
plant as a going concern, including its bUls receivaUe and 
tiie plants of the McCormick Harvesting Machine C(Xttpeny, 
.^e Deering Harvester Company, the Plano Manufacturing 
Company, and the Warder, Bushnell & Glesffier Company, 
wild to furnish $60,000,000 of working capital, to be repre- 
accounts and bills receivable of the McCermkk 
.‘Hfirvesting Madiine Company, the Deering Harvestcv Com- 
pai^, and the Plano Manufacturing Company, or in cash, 
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finr the' $120,000^090 tii the eepital eto<£ of the ecimt>eiiy, 
im)d dtt Atiipist 18, 1902; this proposidOB was accepted. l%e 
property turned in was of greater value than the stock issued 
for it This case, dierefore, involves no question over* 
capitdizatibB. 

!bi pursuance of this agreement there was turned over to 
the ooUipaBy $10,000,000 of the bills receivable of the 
McCormick Harvesting Machine Company, the Deering 
nhrvestw Company, and the Plano Manufacturing Com- 
pany, guaranteed by them, respectively. In all Mr. Lane 
did in this matter he was acting upon the suggestion of his 
counsel, Messrs. Guthrie, Cravath & Henderson. He was 
compensated, but there never was any idea upon his part 
that he owned any of the properties. He was a mere con- 
duit or instrumentality in the transaction. 

The International Company shortly acquired all the stock 
of the Milwaukee Harvester Company, as it had already 
acquired the plant. It reduced the capital of the Milwaukee 
Harvester Company to $1,1991 JOOO, 000, and changed the 
name to the International Harvester Company of America, 
hereafter called the America Company. It was for a consid- 
erable time officered by the same men who held the offices of 
the International Company. A contract was entered into 
between the International Company and the America Com- 
pany by which the former contracted to sell to the latter its 
entire output and the latter undertook the responsibilities 
of reselling the same. The America Company, in addition 
to buying the manufactured products of the International, 
bought from outside parties some threshers, wagons, plows, 
etc., and resold them; but the dealing in all property not 
the product of the International Company only amounts to 
about per c^t of its business. All the stock of the 
America Company is still the property of the International 
Company. 

The two defendant railroads are switching roads to the 
factories of the International Company ; one acquired in the 
(^nsolidation mentioned, and one constructed by the new 
company. The International Flax Twine Company, the 
Wiscohsin Steel Company, and tiie Wisconsin Lumber Com- 
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puxy are aiudUuy companies of the Inteniati<mal C<^ 
pany, and tiie pexsoaal defendants are officers and directbta 
of the last-named company. 

It is alleged in the petition that these five companies pro- 
duced over 85 per cent of all harvesting machinery sdd an 
the United States, and it is admitted in the answer that said 
companies produced approximately 80 to 85 per cent of the 
binders, mowers, reapers, and rakes. 

In January following the consolidation of the five com- 
panies, the International Company acquired the D. M. Os- 
borne & Co. stock, and the companies thus combined manu- 
factured a still greater percentage of the harvesting machin- 
ery used in the United States and nearly the whole of that 
exported from the United States. The five companies except 
the Milwaukee Company all took stock in the new company 
and, with the exception of the Warder, Bushnell & Olessner 
Company, took stock for the entire 'amount of pro{>erty 
turned over by them, and this amounted to $98,400,000 of 
the $120,000,000 capital of the new company; $6,600,000 of 
the capital of the new company was paid to J. P. Morgan & 
Co., of which $3,148,196.66 was for the Milwaukee Harves- 
ter Company’s property and business, and $3,451,803.34 was 
for services and expenses in connection with the organization 
of the International Company. Thus $100,000,000 of the 
capital of the new company was clearly covered, without 
any new or additional working capital. By' agreement 
among all the parties who were to receive shares of stock 
in the International, all the stock except enough to qualify 
directors was vested in voting trustees, namely, George W. 
Perkins, Cyrus H. McCormick, president of the McCormick 
Harvesting Machine Company, and Charles Deering, of the 
Deering Harvester Company. These voting trustees were 
maintained for ten years. 

The day of the transfer to the International Harye^r 
Company of the five plants, Cyrus H. McCormick, Harold 
.F, McCormick, Stanley McCormick, all of the McCormick 
Harvesting Machine Company, and Cyrus Bentley, the C^hi- 
cago^ttorney of the company; Charles [992] Peering, Wll- 
I^aiq '^eeiwg, James Deering, and Ricliard F. Hpwe, (dl 
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of, the I>M»iDg Harvester Oompany^ John J, Glesaner, of 
the Warder, Budinell A Qlessner Company; and William 
Jones, of the Plano Manufacturing Company, were all 
chosen directors of the International Harvester Coppany 
and constituted the majority of the board. 

When the D. M. Osborne A Co. purchase was made, while 
the. International bought all the stock, it permitted the Os- 
borne Company to continue to appear to be independent. 
It is claimed that this was done to enable the Osborne to 
collect its bills receivable, which were not acquired by the 
International. There was commercial advantage in claim- 
ing not to be associated with the International. Many per- 
sons were opposed to buying from it, and for two years 
the Osborne Company persistently advertised that it was 
independent. 

While under the old-time law of warranty it might be 
justifiable for the Osborne Company to conceal its relations 
with the International, there can be no excuse for the affirma- 
tion upon its part that it was independent after it had been 
acquired by the International. 

“ The seller may let the buyer cheat himself ad libitum, but must 
not actively assist him in cheating himself.” 1 Parsons on Gon- 
tracts (9th ed.) page 615. 

The International had bought all the stock of the Osborne 
Company, and it had been transferred to a trustee for it, 
and there was, in the fact that the Osborne Company might 
better collect its bills receivable, no basis to justify the 
International in making a contract under which the Osborne 
Company could continue to advertise falsely that it was an 
independent concern when it had in fact been merged with 
the International. It is safe to say that from January, 
1908, the competition of the Osborne Company was in name 
only and did not exist in fact. 

What has been said of the Osborne purchase is true in 
principle of purchases made by the International of the 
Heystone Company, the Minnie Harvester Company, and 
Uie Aultman-Miller plant. 

I^pr to (he consolidation the first five companies were in 
fierce, competition for trade, and especially was this true of 
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petition^ *etttended, not only to price, but to the ifEVhtMg of 
iettpert Assistance and numerous free items wilb madiines. 
The residt of the combination was that all this competition 
at once wholly ceased, except within the limits of agents’ 
commissions. 

The defendants claim that the objects of the organisation 
were: 

First, to build up the foreign trade; 

Second, by the combination to secure more capital to en- 
able them to continue the battle in the foreign market; 

Third, by enlarging the scope of the business so as to 
include other lines of agricultural implements to make an 
all the year around business ; 

And that it was not the intention to oppress the domestic 
market and that they have not done so. 

It does appear that since the combination the foreign 
trade has been greatly increased. This trade of all the com- 
bining companies was $10,400,000 in 1902 and haS 

grown under the defendants’ management to $50,000,000 ih 
1912. This vast growth is to the credit of the energy and 
enterprise of the defendants. But the growth of the trade 
of the companies who formed the combination was at the 
time of the consolidation very recent and the trade was rap- 
idly increasing just prior to the combination. With the 
knowledge that the foreign trade was making such a re- 
markable growth at the time of the consolidation whether 
the separate companies would have increased their business 
as much as the defendants have done is a mere matter of ‘ 
speculation, on which we can venture no opinion. 

It is claimed that the consolidation brought $60,000,000 of 
available cash to the new company with which to expand the 
foreign trade. This is not true. The Government claims 
that not more than $10,000,000 of new cash was furnished, 
but in no event did it exceed $20,000,000. Forty milHon 
^bQars'of this so-called working capital was fdmished ih 
bills receivable of the old companies, just as avsBab^'to the 
bid' cbhipanies as to the new ; and 'gSOjOOO,^^^ was isshCd ^r 
the (a^ble property of the old companies and' the expl^isee 
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dt f . P. Morgan & Go. in connection with tiie organmtion of 
the new ctwipany, and for the Milwaukee Conq>any. 

Soon the Int^ational began buying and conetructing 
planta.to extend its business from the prior one of the manu-’ 
facture of harvesting machinery to the manufacture of all 
of the five classes of agricultural implements heretofore re- 
ferred to. Consequently a distinction is drawn in argument 
between what are called the old lines and the new. 

It is contended by the Gk>vernment that the International 
used its prior monopoly of the old lines to impose its new 
l i n es upon dealers and it includes this among numerous 
charges of oppression upon purchasers. 

While the evidence shows some instances of attempted op- 
pression of the American trade by the International and the 
America Companies, such cases are sporadic, and in general 
their treatment of their smaller competitors has been fair 
and just, and if the International and America Companies 
were not in themselves unlawful there is nothing in the his- 
tory of the expanding of the lines of manufacture so as to 
make an all the year around business that could be con- 
demned. 

[1] The real question is whether the combination of the 
companies was illegal in the beginning, or became so with the 
additions subsequently made. 

This court is clearly of the opinion that the process by 
which it was made to appear that the properties were sold to 
Lane was merely colorable. 

Parts of sections 1 and 2 of the Sherman Law are as fol- 
lows: 

“ Sec. 1. Every contract, combination in the form of trust or other- 
wise, or conspiracy, in restraint of trade or commerce among the 
several States, or with foreign nations, is hereby declared to be 
illegal. 

" Sec. 2. Every person who shall monopolize, or attempt to monopo- 
Use, or combine or conspire with any other person or persons, to mo- 
nopolize any part [994] of the trade or commerce among the several 
States, or with foreign nations, shall be deemed guilty of a mis. 
demeanor.” 

The question is whether the combination wag illegal under 
this statute. 
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l^is stataie must be omistraed in the Ught <if msom 
Standard OH Co. t. UtdUd 8t<Ue», 221 U. S; 1, 81 Sup. Ct. 
602, 55 L. Ed. 619, 84 L. R. A. (N. S.) 834, Aim. Cas. 1912D, 
734; United States v. American Tobacco Oo.^ ^21 U. S. 106j 
at page 180, 81 Sup. a. 682, 648 (55 L. Ed. 663). 

In the latter case the Supreme Court said : 

“ Coming then to apply ito the case before us the act aa interpreted 
in the Standard Oil and previous cases, all the difflculttes suggested 
by the mere form in which the assailed transactions are clothed 
become of no moment. This follows because although it was held, 
in the Standard Oil case that, giving to the statute a reasonable 
construction, the words ‘restraint of trade’ did not embrace all 
those normal and usual contracts essential to individual freedom and 
the right to make which were necessary in order that the course, 
of trade might be free, yet, as a result of the reasonable construc- 
tion which was affixed to the statute, it was pointed out that the' 
generic designation of the first and second sections of the law, when, 
taken together, embraced every conceivable act which could possibly) 
come within the spirit or purpose of the prohibitions of the law, 
without regard to the garb in which such acts were clothed. That 
is to say, it was held that in view of the general language of the 
statute, and the public policy which it manifested, there was no 
possibility of frustrating that policy by resorting to any disguise 
or subterfuge of form, since resort to reason rendered it impossible, 
to escape by any indirection the prohibitions of the statute.” 

[2] No weight is attached therefore to the means by which 
the combination was formed if a combination within the 
purview of the statute was created. That it was a com- 
bination of five companies is clear. The fact that this 
combination took the form of a new corporation is imma- 
terial. United States v. American Tobacco Co.^ 221 U. S.' 
106, 81 Sup. Ct. 632. 56 L. Ed. 663; United States v. E. /.’ 
Du Pont De Nemours Co. (C. C.), 188 Fed. 127. 

Was this combination in restraint of trade? It substan- 
tially suppressed all competition between the five companies, 
and the restraint of competition between combining com- 
panies is as illegal as destruction of competition between 
thiem without combining. 

In United States v. E. I. Du Pont De Nemours cfi Co,^ 
18.8 Fed. 127, in an able opinion by Lanning, circuit judge, 
in bebdlf of Circuit Judges Gray, Buffington, and himi^f, 
it is said: 
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number of bille Introduced In the Fiftieth Ckingreee (in 
August and September, 1888), designed to make unlawful every com- 
bination * to prevent competition * and *to prevent full and free com- 
petition * in the^ sales of articles transported from one State to 
another. None of them was enacted into law. On December 4, 1889, 
Mr. Sherman introduced into the Senate of the Fifty-first CJongress a 
bill which declared unlawful every combination *to prevent full and 
free competition * in such sales. After much debate the bill was, on 
March 27, 1880, referred to the Committee on Judiciary, and on April 
2, 1890, that committee reported it back to the Senate with an amend- 
ment, drawn by the late Senator Hoar, striking out all after its enact- 
ing clause and substituting therefor the act as we now have it. As 
enacted, it does not condemn every combination * to prevent competi- 
tion.' What It condemns is every combination in restraint of trade or 
commerce among the several States, etc. [906] When the bill went 
from the Senate to the House, the latter body amended it by inserting 
a provision extending the scope of the act to all agreements entered 
into for the purpose of * preventing competition ’ either in the purchase 
or sale of commodities ; but the amendment was disagreed to. While 
there is a ' general acquiescence in the doctrine that debates in Con- 
gress are not appropriate sources of information from which to dis- 
cover the meaning of the language of a statute passed by that body ’ 
(United States v. Freight Association, 166 U. S. 318, 17 Sup. Ct. 540, 
41 L. £d. 1007), that rule * in the nature of things is not violated by 
resorting to debates as a means of ascertaining the environment at 
the time of the enactment of a particular law ; that is, the history of 
the i)erlod when it was adopted ’ (Standard Oil Co, v. United States, 
221 U. S. 00, 31 Sup. Ct. 512, 55 L. Ed. 619 [34 L. R. A. (N. S.) 834, 
Ann. Cas. 1912D, 734], decided May 15, 1911). 

“There Is a distinction between restraint of competition and re- 
straint of trade. The latter expression had, when the Anti-Trust Act 
was passed, a definite legal signification. Not every combination in 
restraint of competition was, in a legal sense, in restraint of trade. 
Two men in the same town engaged in the same business as competi- 
tors may unite in a copartnership, and tliereafter, as between them- 
selves, substitute cooperation for competition. Their combination re- 
strains competition, and if their town is located near the line between 
two States, and each has been trading in both States, their combina- 
tion restrains competition in interstate trade. But it does not neces- 
sarily follow that such restraint of competition is a restraint of inter- 
state trade and commerce. The determination of whether it be so 
must depend upon the facts and circumstances of each individual case. 
It is undoubtedly the policy of the statute that competitive conditions 
in ihterstate trade should be maintained wherever their abolitiop 
would tend to suppress or diminish such trade. But this being true 
does not read into the statute a denunciation of all agreements that 
may restrain competition without regard to their purpose or direct 
effect to restrain * trade or commerce among the several States.* To 
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wOipt estmit tha Aiiti-Timt Act oondemns '<H>ipbUial tbat iwiitipiii 
fott andireevoompetltlon in interstate trade la a question that liae hsun 
muoh debated For a doaen years, at least, It has been settled^ that It 
does- not condemn combinations which only indlrectlyr remotely, or 
iQCldentaUy restrain Interstate trade. 

** The recent decisions of the Supreme Ck>urt in StaMard Oil Co. 
United States, and American Tobaoeo Co. v. United States, 221 U. 8. 
106, 81 Sup. Ot. 682, 55 L. Ed. 663, make it quite clear that the 
language of the Anti-Trust Act is not to receive that literal construc- 
tion which will impair rather than enhance freedom of Interstate 
commerce. As we read those dedsions, restraint of Interstate trade 
and restraint of competition in interstate trade are not interchange- 
able expressions. Tliere may be, under the Anti-Trust Act, re- 
straint of competition that does not amount to restraint of interstate 
U?ade, Just as before the passage of the act there might have been 
restraint of competition that did not amount to a common-law re- 
straint of trade. This fact was plainly recognized in United States 
V. Joint Traffic Association, 171 U. S. 505, 567, 19 Sup. Gt. 25, 81, 48 
L. Ed. 259, where Mr. Justice Peckham said : 

« *We might say that the formation of corporations for business 
or manufacturing purposes has never, to our knowledge, been regarded 
in the nature of a contract in restraint of trade or commerce. The 
same may be said of the contract of partnership. It might also be 
difllcult to show that the appointment by two or more producers of 
the same person to sell their goods on commission was a matter in 
any degree in restraint of trade. We are not aware that it has 
ever been claimed that a lease or purchase by a farmer, a manufac- 
turer, or merchant of an additional farm, manufactory, or shop, or 
the withdrawal from business of any farmer, merchant, or manu- 
facturer, restrained commerce or trade within the legal definition of 
that term.' 

“ While all this is true, the recent decisions of the Supreme Court 
make it equally clear that a combination cannot escape the con- 
demnation of the Anti-Trust Act merely by the form it assumes or 
by the dress it wears. It matters not whether the combination be 
* in the form of a trust or otherwise,’ whether it be in the form of 
a trade association or a corporation, if it arbitrarily uses [996] its 
power to force weaker competitors out of business, or to coerce them 
into a sale to or union with the combination, it puts a restraint upon 
interstate commerce, and monopolizes or attempts to monopolize a 
part of that commerce, in a sense that violates the Anti-Trust Act.” 

In United States v. E. C. Knight Co.^ 156 U. S. 1, 16, 15 
Sup. Ct. 249, 255 (39 L. Ed. 325), Chief Justice Fuller said; 

"Again, all the authorities agree that in order to vitiate a eontroet 
or conriMoation it is not essential that Its result should be a complete 
monopoly; It is sufficient if it really tends, to that end and to deprive 
ttm puMic of the advantages which flow from free competltiom” 
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this wiu9 reiterated in Pipe Oo. y, United 

Stdtee^ 176 U. 8. Sll, 287, 20 Sup. Ct. 96, 44 L. Ed. 186. 

Ixi Ncrthem Seouritiee Oo. v. United States, 198 U. 8. 197, 
881, 24 Sup. Ct. 486, 454 (48 L. Ed. 679), it is said: . 

** We will not incumber this opinion by extended extracts from the 
former opinions of this court. It is sufficient to say that from the 
decisions in the above cases certain propositions are plainly deducible 
add embrace the present case. Those propositions are : * * * That 
railroad carriers engaged in interstate or international trade or com- 
merce are embraced by the act; that combinations, even among pri- 
vate manufacturers or dealers, whereby interstate or international 
commerce is restrained, are equally embraced by the act; that Con- 
gress has the power to establish rules by which interstate and inter- 
national commerce shall be governed, and, by the Anti-Trust Act, has 
prescribed the rule of free competition among those engaged in such 
commerce.” 

In United States v. Reading Go., 226 U. 8. 824, 870, 83 
8up. Ct. 90, 103 (57 L. Ed. 243), it is said: 

** Whether a particular act, contract, or agreement was a reason- 
able and normal method in furtherance of trade and commerce may, 
in doubtful cases, turn upon the Intent to be Inferred from the extent 
of the control thereby secured over the commerce affected, as well 
as by the method which was used. Of course, if the necessary result 
is materially to restrain trade between the States, the intent with 
which the thing was done is of no consequence. But when there is 
only a probability, the Intent to produce the consequences may become 
important. United States v. St. Louis Terminal Association, 224 U. S. 
388, 394 [32 Sup. Ct. 507, 56 L. Ed. 810] ; Sunft A Co. v. United 
States, 196 U. S. 375 [25 Sup. Ct. 276, 49 L. Ed. 518]. 

“ In the instant case the extent of the control over the limited sup- 
ply of anthracite coal by means of the great proportion theretofore 
owned or controlled by the defendant companies, and the extent of 
the control acquired over the independent output which constituted 
the only competing supply, affords evidence of an intent to suppress 
that competition, and of a purpose to unduly restrain the freedom of 
production, transportation, and sale of the article at tide -water 
markets. 

” The case falls well within, not only the Standard Oil and Tobacco 
cases [221 U. S. 1, 31 Sup. Ct. 502, 55 L. Ed. 619, 34 L. R. A. (N. S.) 
884, Ann. Cas. 1912D, 734 ; 221 U. S. 106, 31 Sup. Ct. 632, 55 L. Ed. 
663], but is of such an unreasonable character as to be within the 
authority of a long line of cases decided by this court. Among them 
we may cite : Northern Securities Co. v. United States, 193 U. S. 197 
[24 Sup. Ct 436, 48 L. Ed. 679] ; Swift d Co. v. United States, 196 
U. S. 875 [25 Sup. Ct 276, 49 L. Ed. 518] ; National Cotton Oil Co. r. 

96825®— VOL 5—17 42 



Of^Oll of I3M^ OMM. 

8. U5 [25 8agk€t 8m 4» L. Bd^ 68»Ir; UmUU »M§$r. 
Bt £kM9 5r«rfft«ia» S. 888 [82 Buiil Ot 507, 58 L. 

|9d SlOlr; and the recent case of Un4ted 8$ate$. ▼. Union Foeifo BaU- 
fMiy, 226 U. S. 61 [88 Sup. Ct 53, 57 L. Bkl. 124].*’ 

[997] In United States v. American Tobacco Co.^ 2121 
tJ. S. 109, 179, 81 Sup. Ct. 682, 648 (55 X. Ed 668), it is 
said: 

"Applying the rule of reason to the construction of the statute, 
it was held In the Standard Oil case that as the words * restraint of 
trade * at common law and in the law of this country at the time of 
the adoption of the Anti-Trust Act only embraced acts or contracts 
or agreements or combinations which operated to the prejudice of the 
public Interests by unduly restricting competition or unduly obstruct- 
iBg the due course of trade, or which, either because of their inherent 
nature or effect, or because of the evident purpose of the acts, etc., 
injuriously restrained trade, that the words as used in the statute 
#ece designed to have and did have but a like significance. It was 
therefore pointed out that the statute did not forbid or restrain the 
power to make normal and usual contracts to further trade by re- 
sorting to all normal methods, whether by agreement or otherwise, to 
accomplish such purpose. In other words, it was held, not that acts 
vdiich the statute prohibited could be removed from the control of 
its prohibitions by a finding that they were reasonable, but that the 
duty to interpret, which inevitably arose from the general character 
of the term ’restraint of trade’ required that the words ’restraint 
of trade’ should be given a meaning which would not destroy the 
indivldoat right to contract and render difficult, if not impossible, 
any movement of trade in the channels of interstate commerce — ^the 
fi*ee movement of which it was the purpose of the statute to protect. 
The soundness of the rule that the statute should receive a reason- 
able construction, lifter further mature deliberation, we see no 
reason to doubt. Indeed, the necessity for not departing in this 
case from the standard of the rule of reason which is universal in 
its application is so plainly required in order to give effect to the 
remedial purposes which the act under consideration contemplates, 
and to prevent that act from destroying all liberty of contract and 
all substantial right to trade, and thus causing the act to be at war 
with itself by annihilating the fundamental right of freedom to 
trade, which, on the very face of the act it was enacted to preserve, 
is illustrated by the record before us. In truth, the plain demon- 
stration which this record gives of the injury which would arise 
from and the promotion of the wrongs which the statute was in- 
tended to guard against, which would result from giving to the 
statute a narrow, unreasoning, and unheard of construction, as illus- 
trated by the record before us, if possible, serves to strengthen our 
tmfiition as to the correctness oi the nde of constructloBi the nde 
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a rvfma, ivlilch wm iinilled in tbe Standatd <H1 eu^ the qndlea* 
tlon of wUdi rale to tbe statate we now, In tbe moot oneiintTOCiil 
terauk re-expreee and te-afflnn.” 

In Ji^asA V, United &tate»^ 22d U. S. 373, 376, 33 Sup. Ct. 
780, 781 (67 L. Ed. 1232), referring to the Standard Oil and 
American Tobacco Co. cases, it is said: 

“ TOoee cases may be taken to bare establlsbed that only sucb con- 
tracts and combinations are wttbln the act as, by reason of Intent or 
the inherent nature of the contemplated aoU, prejudice the public In- 
terests by unduly restricting competition or unduly obstructing the 
course of trade.” 

In United States t. Freight Association^ 166 U. S. 290, 
339, 17 Sup. Ct. 540, 558 (41 L. Ed. 1007), the court said: 

“Tbe claim that the company has the right to charge reasonable 
rates, and that, therefore. It has the right to enter Into a combination 
with competing roads to maintain such rates, cannot be admitted. 
The conclusion does not follow from an admission of the premise. 
What one company may do In the way of charging reasonable rates Is 
radically different from entering into an agreement with other and 
competing roads to keep up the rates to that point If there be any 
competition, tbe extent of the charge for tbe service will be seriously 
affected by that fact. Competition will itself bring- charges down to 
what may be reasonable, while In the case of an agreement [998] to 
keep prices up, competition Is allowed no play ; It Is shut out end the 
rate Is practically fixed by the companies themselves by virtue of the 
agreement, so long as they abide by It.” 

In Shawnee Com/press Co. v. Anderson^ 209 U. S. 423, 28 
Sup. Ct. 572, 52 L. Ed. 865, the Supreme Court held a certain 
lease valid so far as the mere power to execute it was con- 
cerned, but that it became invalid when it tended directly 
and in a substantial manner to suppress competition under 
die common law, the Sherman Anti-Trust Law and the laws 
of Oklahoma. The decision was upon the sole ground of 
the undue suppression of competition. 

[3] Suppression of competition, where the parties to a 
combination control a large portion of the interstate or for- 
eign commerde in the article, and where there is no obliga- 
tion to form the combination arising out of the fact that the 
parties to the same are losing money, or the like, has been 
held an undue restraurt of trade. Sm Contmented WaU Pa- 
V'oight dk Sons 212 U. S. 227, 29 Sup. Ct. 280, 
58 L. Ed. 486; Id., 148 Fed. 939, 78 C. C. A. 567, 19 L. B. A. 
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(N; S.) 148; Stoift <ft Co. r. UnUed States, 196 Uv' S. ^ 
Sup. Ct. 276, 49 L. Ed. 618; Addyeton Pipe Co. v. 

States, 176 U. S. 211, 20 Sup. a. 96, 44 L. Ed. 136; UwUed 
States V. Addyston Pipe Co., 86 Fed. 271, 29 C. C. A. 141, 
46 L. R. A. 122 ; Chattanooga Foundry \. Atlanta, 203 U. $• 
390, 27 Sup. Ct. 65, 51 L. Ed. 241; City of Atlanta v. Chat- 
tanooga Foundry, 127 Fed. 23, 61 C. C. A. 387, 64 L. B. A. 
721 ; Montague v. Lowrey, 193 U. S. 38, 24 Sup. Ct. 307, 48 
L. Ed. 608. 

In the United States \. Standard Oil Co. (C. C.) 173 
Fed. 177, 184, Sanborn, Circuit Judge, in behalf of him- 
self, Van Devanter, then Circuit Judge, now a Justice of the 
Supreme Court, and Adams, Circuit Judge, said : 

“ The purpose of this statute was to keep the rates of transporta- 
tion and the prices of articles In Interstate and International com- 
merce open to free competition. Any contract or combination of two 
or more parties, whereby the control of such rates or prices Is taken 
from sQ^mrate competitors In that trade and vested In a person or an 
association of persons, necessarily restricts competition and restrains 
that commerce. • * * Agreements of competitive manufacturers 
and traders not to compete In the purchase or sale of articles In 
Interstate commerce, or to buy or to seU them at prices fixed by a 
mutual agent or association, * * * are alike declared to be Illegal 
by this law. In the construction and enforcement of this statute, 
corporations are persons, they are legal entitles distinct from their 
stockholders, and the combination of two or more of them In restraint 
of trade Is as unlawful as the combination of Individuals.” 

In UnUed States^y. Addyston Pipe Co., 85 Fed. 271, 282, 
29 C. C. A. 141, 161 (46 L. B. A. 122), Taft, Circuit Judge, 
speaking for Circuit Justice Harlan, the writer of the opin- 
ion, and Lurton, Circuit Judge, late a Justice of the Su- 
preme Court, in an opinion exhaustive in its review of for- 
eign and State decisions, quotes with approval from tiie 
opinion of Chief Justice Tindal in Homer v. Graves, 7 Bing. 
735, the following: 

“ We do not see bow a better test can be applied^ to the qnSstlon 
whether this Is or not a reasonable restraint of trade than by consid- 
ering whether the restraint Is such only as to afford a fair protectlmi 
to the Interests of the party In favor of whom It Is given, and not 
so large as to Interfere with the [M9] Interests of the public, tl^t- 
ever restraint is larger than the necessaiy protection of the party 
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can Jbe of no )>eneflt to either. It can only be oppresslTO. 
It Is, In eye of the law, unreasonable. Whatever is injurious to 
the interests of the public is void on the ground of public policy.’* 

In the United States v. Arr^/erican Tobacco Co. (C. C.) 164 
Fed. 700, 702, 703, in an opinion by Lacombe, Circuit Judge, 
on behalf of himself and Coxe and Noyes, Circuit Judges, 
it is said : 

<* What benefits may have come from this combination, or from 
the others complained of, it Is not material to inquire, nor need sub- 
sequent business methods be considered, nor the effects on produc- 
tion or prices. The record in this case does not indicate that there 
has been any increase in the price of tobacco products to the con- 
sumer. There is an absence of persuasive evidence that by unfair 
competition or improper practices independent dealers have been 
dragooned into giving up their individual enterprises and selling 
out to the principal defendant. ♦ • * 

“During the existence of the American Tobacco Company new 
enterprises have been started, some with small capital, In competi- 
tion with it, and have thriven. The price of leaf tobacco->the raw 
material — except for one brief period of abnormal conditions, has 
steadily increased until it has nearly doubled, while at the same 
time 150,000 additional acres have been devoted to tobacco crops 
and the consumption of the leaf has greatly increased. Through 
the enterprise of defendant and at large expense new markets for 
American tobacco have been opened or developed in India, China, and 
elsewhere. But all this is Immaterial. Each one of these purchases 
of existing concerns, complained of in the petition, was a contract and 
combination in restraint of a competition existing when it was 
entered into, and that is sufficient to bring it within the ban of this 
drastic statute.” 

In State v. International Harvester Co.^ 287 Mo. 869, 894, 
141 S. W. 672, 677, the court said : 

“In the case at bar we are to take the acts of the parties and 
judge their purpose by the consequence that would naturally result. 
When men deliberately and intelligently go to work and acquire 
power that will enable them to control the market, if they choose 
to exercise it, there is no use for them to say that they did not intend 
to control the trade or limit competition, nor when the legality of their 
act of acquisition is in question Is it any use for them to say, * We 
have not usied the power to oppress any one.’ ” 

[4] We think it may be laid down as a general rule that 
if companies could not make a legal contract as to prices 
or as to collateral services they could not legally unite, and 
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as tile oompanies named did in effect unite, tile sole ^ttestfien 
is as to whether they would have agreed on prices and What 
collateral services they could render, when their companies 
were all prosperous and they jointly controlled 80 to 85 
pw cent of the business in that line in the United States. 
We think they coidd not have made such an agreement. 
Continental Wall Paper Co. v. Louie V eight <6 Sone Co., 212 
U. S. 227, 29 Sup. Ct. 280, 58 L. Ed. 486; Id., 148 Fed. 
989, 78 C. C. A. 567, 19 L. B. A. (N. S.) 148; Addyeton 
Pipe Co. V. VnUed States^ 175 U. S. 211, 20 Sup. Ct. 96, 
44 L. Ed. 186 ; Swift dk Co. v. United Statee^ 196 U. S. 875, 
25 Sup. Ct. 276, 49 L. Ed. 518. 

If the five companies which formed the International 
had been small, and their combination had been essential 
to enable them to compete with large corporations in the 
same line, then their uniting would, in the light of reason, 
not have been in restraint of trade, but in the furtherance 
of it; but when they constituted the largest manufacturers 
of [1060] their articles in America, if not in the world, 
and held jointly about 80 to 85 per cent of the trade, and 
two at least of the companies forming the combination were 
prosperous, their combining was, when similarly viewed, 
an unreasonable restraint of trade. If the business of the 
separate companies combining was unsuccessful, it could be 
claimed that their combination was reasonable, in view of 
the rule of reason as proclaimed by the Supreme Court; 
but it is conceded that the McCormick and the Deering 
Companies “ had established reasonably successful and pros- 
perous businesses,” so that question is eliminated. 

Thme is no limit under the American law to which a 
business may not independently grow, and even a combina- 
tion of two or more businesses, if it does not unreasonably 
restrain trade, is not illegal; but it is the combination which 
unreasonably restrains trade that is illegal, and if tiie parties 
in controversy have 80 or 85 per cent of tiie American busi- 
ness, and by the combination of the companies all competi- 
ti(0K is eliminated between the constituent patts of the omn- 
Innalii^ then it is in restraint of trade within the msMong 
of the it^ute, under all of the deciskms. 
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The Intanai^uMud is not ooljr s great ananefactoring eosa- 
puqTj bat by the American Company is a great 'dealer in 
agtiooltural implements in interstate and foreign commerce, 
anid so the case comes more nearly within the ruling in 
Addytton Pipe Co. v. United States^ 175 U. S. 211, 20 Sup. 
Ct. 96, 44 L. Ed. 1S6, than United Statee t. Knight^ 166 
U. S. 1, 15 Sup. a. 249, 39 L. Ed. 326. 

It seems proper to call attention to the fact tbat all com- 
merce is classified as intrastate, interstate, or foreign ; both 
the first and second sections of the Sherman Law treat inter- 
state and foreign commerce as separate and distinct entities. 
Foreign commerce is as distinct from interstate commerce as 
interstate commerce is distinct from intrastate commerce. 
Each is a unit. While intrastate commerce is within the con- 
trol of the States, interstate and foreign commerce are both 
within the control of the United States, but as separate 
entities or units. The Congress has condemned any combina- 
tion in restraint of either the foreign or the interrtate trade, 
and if the International Harvester Company was in restraint 
of either the interstate or foreign trade it was unlawful. It 
would not be lawful to restrain the interstate trade in order 
to build up the foreign trade. The International, by sup- 
pressing all competition between the five original companies, 
was in restraint of trade as prohibited in the first section of 
the Sherman Law, and it tended to monopolize within the 
meaning of the second section of the same law, and this re- 
straint and this monopoly were the direct and immediate 
effect of the consolidation, and were not incidental and un- 
certain in their effect. 

In Standard Sanitary Manufacturing Co. v. United Statee 
of America, 226 U. S. 20, 49, 33 Sup. Ct. 9, 16 (57 L. Ed. 
107), the court said : 

“ The Sherman Law Is a limitation of riahts, rights which may be 
pushed to evii consequences and therefore restrained. 

“ This court has had occasion in a number of cases to declare its 
principle. Two of those cases we have cited. The others it is not nec- 
essary to review or to quote from except to say that in the very latest 
of them the comprehensive and thorough characta of the law is' 
deaHmstrated and its sufflclwicy to pre[ 1001] vent evasions of its 
policy * by resort to any disguise or subterfuge of form,’ or the escape 
of its prohibitions ‘ by any indirection.’ Vnitei State* v. AtaertoMt 
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rotoooo €*0.. 221 U, 8. 106, 181 {81 Snp. Ct 682. 648 (60 Bd. 868) ]. 
Ifor can they be evaded by good motives. The law ls its own oieasiiie 
of right and wrong, of what.it permits, or forbids, and ^ Jinlgiioopt 
of fhei courts cannot be set up against it in a supposed accommo^> 
tion of its policy with the good intention of parties, and it may lie Of 
some good results. United Btatea v. Trana-ifiaaouri Freight .dee’s, 
166 U. a 290 [17 Sup. Ct 640, 41 L. Bd. 1007] ; Armowr Paoking Co. 
v. United Btatea, 209 U. S. 66, 62 [28 Sup. Gt 428, 62 L. Ed; 681].” 

We conclude that the International Harvester (Company 
was from the beginning in violation of the first and second 
sections of the Sherman Law, and that this condition was 
accentuated by the reorganization of the America Com- 
pany and by the subsequent acquisitions of competing plants, 
and that all the defendant subsidiary companies became 
from time to time parties to the illegal combination, and the 
defendant companies are combined to monopolize a part of 
the interstate and foreign trade. It will therefore be or- 
dered that the entire combination and monopoly be dis- 
solved, that the defendants have 90 days in which to report 
to the court a plan for the dissolution of the entire unlawful 
business into at least three substantially equal, separate, dis- 
tinct, and independent corporations, with wholly separate 
owners and stockholders, or in the event this case is ap- 
pealed and this decree superseded, then within 90 days from 
the filing of the procedendo or mandate from the Supreme 
Court the defendants shall file such plan, and in case the 
defendants fail to file such plan within the time limit the 
court will entertain an application for the appointment of 
a receiver for all the properties of the corporate defendants, 
and jurisdiction is retained to make such additional decrees 
as may become necessary to secure the final winding up and 
dissolution of the combination and monopoly complained of, 
and as to costs. 

Hook, Circuit Judge (concurring) : 

I concur in the foregoing opinion. The International 
Harvester Company is not the result of the normal growth 
of the fair enterprise of an individual, a partnership, or a 
corporation. On the contrary, it was created by combining 
five great competing companies which controlled moi^ than 
80 per cent of the trade in necessary farm implements, and 
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it stffl maintains: a. stibstantial dominanee. That is the oon* 
trolling fact; all else is detail. No one who has studied 
mtii an opm mind the history of the Sherman Act and the 
ataiosphere in which it was framed can reasonably -doubt 
that it was not born of a mere concern over prices in dollars 
and cents, but that it was also directed at the creation of 
artificial barriers across the avenues of industry, deemed 
destructive of the opportunity, initiative, and independ- 
ence of those who come after, and therefore against the 
common good. And the remedy prescribed was prohibition. 
It may be, as is said, that there is a growing recognition of 
of the need of great concentrated resources for trade and 
commerce, even though secured by combination of inde- 
pendent, competing concerns. But that is not the Sherman 
Act. And a statute must be taken by the courts as a true 
estimate of that preponderance of public opinion which 
calls for legislative expression. It is not for them to ques- 
tion whether that [1003] opinion was rightly weighed or 
interpreted, whether it is wise or unwise, or whether it has 
since changed. The intent of a statute at its passage must 
continue. It does not automatically adjust itself to the 
variations of the public pulse, and a judicial adjustment 
would be an usurpation. In our National Government such 
things are for Congress alone. 

It is but just, however, to say and to make it plain that in 
the main the business conduct of the company toward its 
competitors and the public has been honorable, clean, and 
fair. Some petty dishonesties were tracked in at the start, 
mostly by subordinates who had been in the service of the 
old companies, but they were soon gotten rid of. In this 
connection it should also be said that specific charges of mis- 
conduct were made in the Government’s petition, which 
found no warrant whatever in the proof. They were of 
such a character and there was so much of them, apparently 
without foundation, that the case is exceptional in that par- 
ticular. 

Sakbokn, Circuit Judge (dissenting) : 

It is the opinion of the majority of the court that the 
property and the foreign and interstate business of the In- 
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tonaiiipnal CkttipaBy miiflt be divided into eavlMst'Ittim 
rabjBtmtially equal and independent parts, or plaoed in tiit 
hands ef a reouTer undar a decree of this court, hecause in 
l9QS.fiTe oonqumies theretofore engaged in the manufacture 
and sale of harvesting machinery, controlling about S6 per 
cant of ib» interstate and foreign trade therein, combined 
in the International Company, ceased and have not since 
resumed competition among themselves. With profound 
respect for their judgment, I find myself forced to dissont 
from it: (1) Because it seems to me to give insufficient ccm* 
sideration to the trade conduct of the defendants at the time 
this suit was commenced in April, 1912, and for seven years 
before that date; (2) because the crucial issue in this case 
is not whether or not in 1902 or 1903 the defendants or their 
predecessors, by reason of the suppression of competition 
between five or more companies, made a combination or an 
attempted monopoly in restraint of trade, but it is whether 
or not ten years afterwards, in 1912, when the complaint in 
this suit was filed, the International Company and the other 
defendants were then unduly or unreasonably restraining or 
monopolizing interstate or foreign trade, or threatening so 
to do; and (3) because the evidence in this case has forced 
upon my mind the deep and abiding conviction that, for at 
least seven years before the commencement of this suit, the 
defendants had not been, and then were not, either so doing 
or threatening so to do. 

1. Conceding, but not admitting, that if the combinatkm 
of 1902 and 1903 had been challenged in 1908 or 1904, before 
the actual effect of the conduct of its business by the defend- 
ants upon interstate and foreign trade had been demon- 
rtrated by the actual trial of it from 1905 to 1912, a court 
might have presumed that the defendants were violating 
the Anti-Trust Law, and have so found on the theory that 
tbose who have power to violate a law are presiuned to do 
.so, yrt the demonstration by actual trial, which the evidence 
seems to me to present, that at the time this suit was com- 
menced the defendants were, and for [1003] at least seven 
years before that time had been, conducting the business 
of tboi International Company uad their business without 
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uaduly festriiiuBig* or monopoliiing intcntate or foreigii 
■ trade oi^t to, and in my opinion must, far oatwei(di^ i^at 
questionable {uresumption. I say questionable presumption, 
j^ause while it was invoked to sustain the view of the ma- 
jority of the Suprmne Court in that case in which they 
declared that the prohibition of the Anti-Trust Law was 
not limited to restraints of and attempts to monopolize in- 
terstate and foreign trade that were deleterious to the pub- 
lic and unreasonable, but embraced every direct restraint, 
whether beneficial or injurious to the public, and whether 
reascmable or unreasonable {Northern 8ecmitie» Co. v. 
United Statee, 193 U. S. 197, 331, 24 Sup. Ot. 436, 48 L. Ed. 
679; Harriman v. Northern Securities Co.^ 197 U. 8. 244, 
291, 26 Sup. Ct. 493, 49 L. Ed. 739), and while it has been 
since cited in some cases, doubtless in deference to its cita- 
tion in that case, it flies in the face of the basic principle of 
civil government and the indispensable and indisputable 
rule of law and of action that all persons are presumed to 
obey the laws and to discharge their legal and moral duties 
until the contrary is proved {Cole v. German Savings dk 
Loan Society, 124 Fed. 113, 119, 69 C. C. A. 593, 63 L. R. A. 
416; American Bridge Co. v. Seeds, 144 Fed. 606, 609, 76 
C. C. A. 407, 11 L. R. A. [N. S.] 1041), and it is contrary 
to the universal experience of mankind, for persons who 
acquire the power to violate laws, whether against murder, 
or arson, or larceny, or undue restraints of trade, or un- 
reasonable monopolies, or other forbidden acts, generally 
obey those laws and fail to exercise their power to violate 
them. This alleged presumption never seemed well founded 
or reasonable to me, and now that the rule of reason 
must be applied to the interpretation of the Anti-Trust 
Law and to its application to the facts of each particular 
case, as well as to other laws and to the facts of other cases 
{Standard OH Co. v. United States, 221 U. S. 1, 64, 67, 68, 
31 Sup. Ct. 602, 65 L. Ed. 619, 34 L. R. A. [N. S.] 834, 
Ann. Ca& 1912D, 734; United States v. American Tobacco 
Co^ 221 U. S. 106, 179, 31 Sup. Ct. 682, 66 L. Ed. 663), I 
think this alleged presumption dtould be deemed functus 
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9: .Tlie eontroUing isgue in' tiiig case is not wha^ ooinbinit< 
tion or monopolj was made in 1902, 1908, or 1904, hw 
whether or not that combination was violative of the Anti'- 
Trust Law. It is: Were the defendants in 1912 doing or 
threatening to do acts which so unreasonably restrained mr 
monopolised interstate or foreign trade that it is the duty 
of this court of equity to enjoin and prevent their future 
performance? Sections 1 and 2 of the Anti-Trust Law 
forbid combinations and monopolies in undue restraint of 
interstate or foreign trade, and prescribe punishment 
fine or imprisonment, or both, for any violation thereof; 
and section 725 of the Revised Statutes (U. S. Comp. St. 
1901, p. 583) bars any prosecution under these acts for 
such violations three years after they are committed. 26 
Stat. 209, c. 647, §§ 1, 2, and 4; Rey. St. § 1044 (U. S, 
Comp. St. 1901, p. 725); 3 Comp. St. 3200 and 3201; 1 
Comp. St. 725, § 1044. If, therefore, a combination or mo- 
nopoly, in unreasonable restraint of trade, was made in 
[1004] 1902, 1903, or 1904, the proceedings to punish for 
the making thereof were barred many years before this suit 
was commenced. 

Section 4 of the act gives jurisdiction to this court ‘*to 
prevent and restrain violations of this act,” but it grants 
this court no power to punish past violations thereof. This 
suit is not a proceeding to punish the defendants for deeds 
done in the past. It is a suit in equity under section 4 to 
prevent and restrain future violations of the Anti-Trust 
Law. It looks to the future, not to the past, and this court 
is not only without jurisdiction to punish defendants for 
past violations of this law, but persons who at some past 
time combined to unreasonably restrain or monopolize in- 
terstate or international trade were not thereby deprived 
of their right thereafter and now to conduct such trade in 
obedience to the law. Neuo York, New Haven ds Hartford 
B. R. Co. V. Interetate Commerce Comm., 200 U. S. 861, 
404, 26 Sup. Ct. 272, 50 L. £d. 515; United States y. Stand- 
ard OS Co. (C. C.), 173 Fed. 177, 190, 191. This suit, thew- 
f<)r 9 , in nothing more than an appeal to the consciences of 
tlie members of this court of equity to prevent and enjoin 
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f^te Vioktionfl of tMs law by the defendants, and under 
■ familiar t>rinciple8 of equity jurisprudenee no sudi re- 
straiut, injunctkm, or other relief may be lawfully granted 
here, unleos the particular factS' proved in this individual 
case dearly show that the defendants were violating or 
threatening to violate this Anti-Trust Act when this suit 
was commenced. 

8. The particular facts proved in this individual case not 
only fail to show that the defendants were unduly or un- 
reasonably restraining or attempting to monopolize inter- 
state or foreign trade, or threatening so to do at the time 
this suit was commenced and for seven years before that 
time, but they establish the converse. 

That the ^ti-Trust Law is but the embodiment and ap- 
plication to interstate and foreign trade of the ancient 
English rule of public policy against undue and unreason- 
able restraints of trade and unreasonable monopolies, that 
it does not forbid all restraints upon such trade or all at- 
tempts to monopolize it, nor all restrictions of competition 
therein, but those only which are unreasonably injurious to 
the public, that the reason for and the purpose of the Anti- 
Trust Act are the same as the reason for and the purpose of 
that English rule of public policy, that the test and standard 
by which to determine whether or not the defendants in any 
case are unreasonably restraining or monopolizing inter- 
state or foreign trade is the same which had been applied 
under the English rule of public policy for years before this 
Anti-Trust Act was enacted, and that, as Chief Justice 
White said, “the statute under this view evidenced the in- 
tent not to restrain the right to make and enforce contracts, 
whether resulting from combination or otherwise, which did 
not unduly restrain interstate or foreign commerce, but to 
protect that commerce from being restrained by methods, 
whether old or new, which would constitute an interference 
that is an undue restraint,” are now rules of interpretation 
and application of this law conclusively established by the 
repeated decisions of the highest judicial tribunal in the 
land. Standard OH Co. v. United States, 221 U. S. 1, 60, 
81 Sup. Ct. 502, 65 L. Ed. 619, 84 L. B. A. [1005] (N. S.) 
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Tnde is the making and enforcing of eontrscts. And it 
neoeessriliy follows, from the rule laid down in the exoerpfe 
iust quoted from the opinion of tAe Chief Justice, that the 
Anti-Trust Act evidenced the intent not to restrain, and 
that it does not restrain, the trade or business of the defend- 
ants, whether resulting from ccnnbination or otherwise,” 
unless that trade or business is conducted by methods which 
onastitute an intei^erence which is an undue restraint of 
interstate’ or foreign commerce. 

It is equally well established that the reason for tiie prO” 
hibition by the English rule of public policy and by the 
statute under consideration of unreasonable restraints of and 
attempts to monopolize trade was and is that, by unduly 
restricting competition, they are injurious to the public in 
that (1) they raise the prices to the consumers of the articles 
tiiey adMt, (2) limit their production, (3) deteriorate their 
quality, and (4) decrease the wages of the labor and the 
prices of the materials required to produce them. Standard 
OU Co. T. United States, 221 U. S. 1, 52, 31 Sup. Ct. 502, 55 
L. Ed. 619, 34 L. B. A. (N. S.) 834, Ann. Caa 1912D, 784. 
Undue injury in the ways just stated to the public (that is 
to say, to the consumers and makers of the articles produced 
or sold) is the basis and reason for the prohibition and the 
test of undue or unreasonable restraint or attempt to mo- 
nopolize. And if in any individual case the weight of the 
evidence fails to prove that the defendants* conduct of their 
business is so restricting or threatening to restrict competi- 
tion in the articles they make or sell as to unduly injure the 
public by (1) raisong the prices of the articles to the con- 
sumers, or (2) limiting their production, or (3) deteiio- 
rating their quality, or (4) decreasing the prices paid for 
the labor or materials required to produce them, or (5) by 
unfair and oppressive treatment of competitors, neither^un- 
due nor unreasonable restraint of eompetiticm, nor of trade, 
nor undue attempt to monopolise is established The ream 
for the rule and for the prohibition m the law does not exifll, 
and Abe lam is inapplicable. ** Cessante ratione, ccssaft ipaa 
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Counsel for the Govamment recognize the fact that it 
was essentkd to the grant of the relief they sought that they 
^uld plead and prore that» at the commencement of this 
suit^ the defendants were committing, and threatosing to 
commit, the acts constituting undue restriction of cconpeti' 
tioD) undue restraint of trade, and undue attempt to monopo- 
lize trade which have been recited, and they alleged that 
they were committing them in their complaint. The main 
change in their pleading was that the defendants between 
1908 and April 30, 1912, had, by means of the International 
Company, unduly restricted competition in the manufacture 
and sale of harvesting machinery, drawn to itself the busi- 
ness therein, excluded other manufactures and dealers there- 
from, and that they threatened to continue so to da The 
evidence, however, seems to me to have establiidied the fol- 
lowing facts which, in my judgment, prove the contrary : 

[1086] The amount of the domestic sales of the old lines 
claimed to have been monopolized (that is to say, of the har- 
vesting machinery) by the five companies whose bumness 
was acquired by the Intematicmal Cmnpany in 1902 was 
$46jl42,168.64 in that year. The amount of the domestic 
Saks of tike machinery by the Intematicmsl Ccnnpany in 
1908 was $37,763,858.55, a decrease of 18.16 per cent; in 1904 
it was $32,387,917.32, a decrease in the two years of 29.92 
per cent; in 1905 it was $30,999,632.59, a decrease in the 
three years of S2JB2 per crat; and in 1912 it was only 
$89,062,455.36, which was 15.34 per cent less than the amount 
of the d(»aestic sales of the combining companies in 1902. 

The average yearly acreage and production of small grain 
in the United States during the ten years prior to 1913 was 
greater than, during the nine years prior to 1903. But the 
yearly average domestic sales of the International Company 
of aU agricultural machinery, including both the old lines 
idiavged to have been monopolized and the new lines, such 
as harrows and cultivators, during the ten years prior to 
1918, was $46,810;067, which was more than a million dollars 
ksathian the domestic sales of the vendor companies in 1902. 
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^ In 1908 tbe Inteimtiolu^ Coin|»hy sold 9816 per'oeni'of 
ihe binders sold in United States; in 1912 only 86.04 ]^ 
cent thereof. In 1903 the International Ciompany sold 92.05 
cent of all the mowers sold in the United States; in 1912 
only 72.98 per cent thereof. In 1903 the International Com- 
pany sold 84.91 per cent of the rakes sold in the United 
States; in 1911 it sold 67.79 per cent thereof. 

The average number of binders sold in the United Stfttes 
yearly by the five combining companies during the five years 
prior to 1902 was 152,364; the average number sold yearly 
by the International Company during the first ten years of 
its existence was 91,465. 

In 1903 the International Company had five competitors, 
who in that year sold in the United States 1,960 binders, 
while in 1912 these competitors sold 15,631 binders and three 
new competitors sold 3,979. In 1903 eight competitors of 
the International Company sold in the United States 17,985 
mowers, and in 1912 these and six other competitors sold 
60,816. In 1903 ten competitors of the International Com- 
pany sold in the United States 27,753 rakes, and in 1911 
these and five other competitors sold 42,723, while the Inter- 
national Company sold 157,160 in 1903 and only 89,912 in 
1912. In 1901 and 1902, in the section of Nebraska south of 
the Platte Biver, the combining companies sold substan- 
tially all the binders, but in 1912 the evidence tends to show 
that their competitors sold about one-half the binders sold in 
that country. 

During all of the ten years prior to 1913 the International 
Company has had active and successful competitors in the 
manufacture and sale of harvesting machines, and during 
those years new competitors have established themselves in 
the business and become successful. Among its competitors 
in the manufacture and sale of harvesting machinery are 
the Acme Company, which entered the field in 1907 or 1908, 
which makes harvesting machinery only, which conducts a 
growing and successful business, and which sold in 
the United [1007] States 11,400 harvesting machines in 
1908 for $779,672 and 31,000 harvesting machines in 
1912 |or ^ 400 , 000 ; Deering A Co., with an issued ca^ 
ital stodc of over $50,000,000, which sold 490 mowers in 
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19(^ wd 7,814 in 1911; the* JobnotQD Hi^t(Bs(^ Comply, 
an isenad capita} ai^k of $l,8PO,pop, wlioee Bales of 
' binders increased from 1,002 in 1908 to 8,027 in 1911, wboise 
sales of. mowers increased from 2,527 in 1903 to 7,026 in 
1911, whose.sales of corn binders increased from 528 in'1908 
to 8,150 in 1911, and whose sales of rakes increased from 
1,856 in 1903 to 5,200 in 1911 ; the Independent Harvester 
Company, which entered the field with the manufacture of 
954 mowers and 135 binders in 1910 and increased its output 
to about 2,700 mowers and about 1,900 binders in 1912 ; the 
Wood Mowing & Heaping Company and several others, 
while the J. I. Case Threshing Machine Company, with an 
issued capital stock of $20,000,000, was constructing, when 
this suit was commenced, a large plant to manufacture a 
binder to be sold in competition with those of the Interna- 
tional Company. The foregoing facts portray the course 
of the business in the old lines. In the new lines scores of 
companies and tens of millions of dollars of capital were 
and are engaged in active and successful competition with 
the International Harvester Company. The facts which 
have been recited, and other facts and circumstances to the 
same effect, seem to me to establish the conclusion that, dur- 
ing the ten years of the operation of the International Har- 
vester Company, neither it nor the defendants were, nor 
are they, drawing to it its competitors’ share of the inter- 
state trade in harvesting machinery or excluding them there- 
from, and that, on the other hand, the International Com- 
pany’s proportion of this tradb has been decreasing and that 
of its competitors increasing. 

Counsel for the Government charged that the defendants 
bought factories and failed to operate them in order to re- 
strain and monopolize the trade, but the proof was that they 
operated every factory they purchased. And the purchase 
of factories and the organization and operation of subsidiary 
companies to produce or prepare the raw materials needed 
for the manufacture of their machines, or to manufacture 
new lines of implements, was a just and lawful method of 
conducting their business and tended not to restrain but to 
promote trade and competition. 

95826 *— VOL 6—17 43 
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If competition is durable, the entry of a new omnpedtpr. 
into any line of manufacture or trade is ordinarily law^ 
and must be generally beneficial. 

The Government charged that the defendants systen^ti* 
cally bought up patents on and inventions of harveking ma- 
diinery in order to make or perpetuate a monopoly in the . 
trade in it. But the proof was that the defendants have no 
patents upon any parts of any of their harvesting machines, 
and that any manufacturer is free to make and sell any or 
all parts of them in competition with them. 

Counsel for the Government alleged that the defendants 
reduced the prices of its machines in certain localities in 
order to drive competitors out of the trade, and increased 
their prices in other localities to make up the loss, and that 
it committed many oppressive and un[1008]just acts to 
restrict competition and monopolize trade. Volumes of 
evidence were taken regarding these averments. The con- 
duct of the business of the defendants for years in all parts 
of the land were searched and proved. Among the innumer- 
able acts of the defendants and their agents in conducting 
their vast business for a decade, the Government found some 
that were unfair to competitors, but they were either unau- 
thorized acts of subordinate agents or sporadic and excep- 
tional instances. The weight of the evidence of the officers 
and agents of their competitors who came in large numbers 
to testify, and of all the witnesses upon the subject, is so 
overwhelming that^the general conduct and the almost uni- 
versal practice of the defendants and their agents was and 
is free from all methods and acts either unlawful, unfair, or 
oppressive towards their competitors, that it has left no 
doubt that the consistent and persistent purpose, policy, rule 
of action, and practice of the defendants has been and is to 
avoid and prevent all acts and methods unfair, unjust, or 
oppressive towards their competitors, to leave competition 
with them free, to give to them full and fair opportunities 
to secure shares of the trade and business in which they are 
all engaged, and to carry on their own trade honestly, justly, 
and fairly. 

During the ten years from 1902 to 1912 there was a gen- 
eral and substantial rise in the prices of machinery and 
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(^intnddities of nooriy all kinds in the United States. Har- 
inaehines were improved and made more durable 
and iciest But their prices to the consumers remained 
nearly stationary, and increased far less than the prices of 
other agricultural machinery the trade in which was not 
(daimed to have been restrained or monopolized. The chief 
harvesting machine was the binder. Its price advanced 
about 5 per cent during some of the intermediate years, but 
was substantially the same in 1912 for a better machine than 
it was for a poorer machine in 1902, while the prices of 
cultivators, wagons, and plow goods, which were certainly 
not monopolized, advanced from 10 to 30 per cent. 

The Government charged that the defendants monopo- 
lized the trade in binder twine and increased its price to the 
consumers, but the proof was that in 1912 the inmates of 
two States’ prisons and fourteen other competitors were 
selling binder twine; that one of them, the Plymouth 
Cordage Company, sold 100,000,000 pounds of it in that 
year, while the International Company sold only 112,000,060 
pounds in the United States and 22,000,000 pounds in Can- 
ada; and that the price of binder twine decreased from 11 
cents a pound in 1902 to cents a pound in 1912. Mean- 
while the cost of the raw material required to make har- 
vesting machines advanced and the wages of the labor re- 
quired to construct them increased from 20 to 30 per cent. 

So it is that the evidence has convinced me that at least 
for seven years before this suit was commenced, and at that 
time, the defendants were neither unduly restricting com- 
petition in the manufacture or sale of the machinery and 
articles in which they were dealing or drawing to themselves 
an undue share of the business therein, or excluding other 
manufacturers and dealers therefrom, or practicing acts 
unjust or unfair to, or oppressive of, their competitors, or 
threatening [1009] so to do; that they were not injuring 
the public by raiting the prices to the consumers of the 
articles in which they dealt or limiting the production 
thereof, or deteriorating their quality, or decreasing the 
wages of the laborers employed to make them, or the prices 
psid for the materials required to construct them, .or threat- 
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eirag so to dof tnt^ thatithejF’ wefSt^ douift-tlis «p^q^.,Qf 
tiMo things. Aiid.toe acto'Of thoidefendBntoai)dt^fi;0!ri^ 
offset of their acts- during at least seyen .yo<^rs l^foire 
suit was commtttced, to my mind, demonstrul;e the. fact’ tojti 
th^ were neither unduly nor unreascmably restraining or 
attempting to monopolize interstate or foreign trade in the 
aiticles<'they made and sold, and that they and. their case 
fall far without the prohibition of the Anti-Trust Law and 
the reason for it 

4. The only reason for the prevention, or restraint of acts 
of defendants in a suit under the fourth section of the statute 
is, as we have seen, that they are or threaten to be unduly 
injurious to the public. If they are not thus injurious, or 
if they are beneficial, and such restraint or prevention of 
their acts would be injurious to the public, they should not 
be restrained or prevented. The defendants claim that the 
main purpose of the combination of 1902 and 1908 was to 
develop the foreign trade in American harvesting machines ; 
that that development could not be successfully made with- 
out a much larger capital than any of the eombining com- 
panies possessed; and that the cessation of competition 
among the combining companies was merely incidental to 
the acquisition of the capital requisite to accomplish that 
purpose. The facts in tliis case are so clear that the purpose 
and intent of the defendants are not material. The preven- 
tion or restriction of their acts by the decree of a court of 
equity is always annatter within the sound judicial discretion 
of the chancellor or chancellors composing the court, and, 
while in exercising this discretion the rules of law and the 
facts already stated seem to me to be decisive, the following 
are not altogether unworthy of consideration. The proof is 
that during the ten years preceding 1913 the luternational 
Company at great expense taught the people of foreign coun- 
tries the use of American harvestmg machinery, and devel- 
oped the foreign trade therein in such a way that, while m 
1902 the sales in foreign trade of machines, repairs, and 
twine by the companies whose business was acquired by - the 
International Company amounted to about $10,490,000, (he 
saleb-of the International Company in the iorfiign^^S^? 
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j^iiliuiH3rin(n«aii(^ii&t^ in- 1912 they imoimted to 66(^896,i> 
000^ aiid's6iAet,Vrhilein 1903 the domeetieBalee-ofthAteolm- 
ptlhy^Mmei 76.S pet e^t, end its Bales in the fore^ trade 
were 23.S I>er cent, of its total sales^ in 1912 its domestic nles 
were '95.7 par cent, and its sales in the foreign tosde 44.8 per 
cent, of its - total sales. The employment of "the necessary 
American -laborers and -salesmen at the increasing wages the 
defendants have paid and are paying to make and to sell 
ih-' other - lands' these- machines and the- purchase at the in- 
creasing prices- paid of the materials to construct this vast 
volume of machinery unavoidably tends to increase the wages 
of the laborers and the prices of the materials, and hence to 
benefit the public, and any receivership or sub-division of the 
property and the business of [1010] these defendants can 
not fail to tend to cripple and diminish this business, to re- 
strain the advance, or to decrease the wages of the laborers 
and the prices of the materials required to carry it on, and 
thereby to inflict injury upon the public. 

Again, the combination denounced and the International 
Companyj in which it was embodied, have been in elistence, 
-and that company and the other defendants had been con- 
ducting' their business, for almost ten years before this suit 
was commenced. If the making of that combination was 
originally a violation of the Anti-Tnist Act, the prosecution 
of the defendants at law under sections 1 and 2 of the 
Anti-Trust Act for that violation was barred many years 
before this suit was commenced. It is a general rule 'of 
equity jurisprudence that the courts of chancery will apply 
the doctrine of laches in analogy to the limitation of like 
actions at law. Cionceding that this rule does not control 
this suit because mere delay does not bar a sovereignty from 
sustaining a suit in equity to maintain and enforce its equi- 
table rights, nevertheless, when a sovereignty submits itself 
to a court of equity and prays its aid, it« claims and rights 
kre, and ought to be, judicable by the general principles 
aivd ritles of equity applicable to the claims and rights of 
pririite‘^rties under like circumstances. State of lekoa 
V. 191 Fed. 257^ 266, 112 C. C. A. ’477, and cases there 
cited. ’It'is a mamm of equity jurisprudence that, as Lofd 
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‘^JiTothing can call forth this court into aeti^ty but.c^r 
Bfinwce, good &i(h,. and reasonable diligence.” llie busing 
of the International Company gradually increased during 
nearly ten years after the formation of the combination as- 
sailed until that business reached the vast volume indicated 
at the time this suit was commenced. Its business was con- 
ducted openly without legal challenge or attack, so far as 
this record ^ows, during all these years, and it is not im- 
probable that many parties hold sto<^ of the International 
Company which they purchased during these ten yearn in 
reliance upon these facts, the value of which a decree against 
the defendants will greatly depreciate. So it is that in any 
event this suit does not appeal to the conscience of a chan- ' 
cellor with the force it might have had in 1903 or 1904 be- 
fore the actual conduct of the business of the defendants 
had demonstrated its innocuous effect and no parties had 
been induced to act in reliance upon its freedom from attack. 

5. The evidence in this suit seems to me to present a new 
case under the Anti-Trust Law. No case has been found in 
the books, and none has come under my observation, in 
which the absence of all the evils against which that law 
was directed at the time the suit was brought, and for seven 
years before, was so conclusively proved as in this suit, the 
absence of unfair or oppressive treatment of competitors, 
of unjust or opprcpive methods of competition, the absence 
of the drawing of an undue share of the business away from 
competitors and to the defendants, the absence of the raising 
of prices of the articles affected to their consumers, the ab- 
sence of the limiting of the product, the absence of the de- 
terioration of the quali[1011Jty, the absence of the decrease 
of the wages of the laborers and of the prices of the mate- 
rials, the absence, in short, of all the elements of undue 
injury to the public and undue restraint of trade, togetl^r 
with the presence of free competition which increased t|ke 
share of the competitors in the interstate trade and decreased 
the share of the defendants. Neither the Standard Oi} Oo. 
cas^ 821 U. S. 1, 31 Sup. Ct. 602, 66 L- Ed- 619, 84 L IL A. 
(N« &) 634^ Ann. Caa 1912D, 784^ nor the Ame|iean ,To- 
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biMSco Co. case, 221 IT. S. 106, 108, 31 Sup. Ct 682, 85 L. Ed. 
663, nor any other authority cited, seems to me to rule this 
case, because in none of them was there such affirmative and, 
to iny mind, condtudve evidence that for years before the 
suits were commenced the defendants had practiced no acts 
and pursued no methods which constituted an imdue re- 
straint of trade or an unreasonable attmpt to monopolize it. 

And because in this suit this court is without power to 
punidi past violations of the Anti-Trust Law, and the 
limit of its jurisdiction is to prevent and enjoin future 
acts violative thereof, because the making of the coinbi- 
nation of 1902 and 1908, whether violative of the Anti- 
Trust Law or not, did not deprive the defendants of their 
right thereafter and now to conduct their business in obe- 
dience to that law, because the question in this case is not 
whether or not the combination of 1902 and 1903 was vio- 
lative of that law, but it is whether or not in April, 1912, 
when this suit was commenced, the defendants were unduly 
or unreasonably restraining or attempting to monopolize 
interstate or foreign trade, because it was not the effect of 
the Anti-Trust Law, nor was it the intent of the Congress 
which passed it, to prohibit all restriction of competition 
or all restraints of interstate or foreign trade or all attempts 
to monopolize parts of it, but only those restraints and at- 
tempts to monopolize which are unduly injurious to the 
public by (1) raising the prices to the consumers of the 
articles they affect, (2) limiting their production, (3) de- 
teriorating their quality, (4) decreasing the wages of the 
laborers and the prices of the materials required to pro- 
duce them, or (5) practicing unfair and oppressive treat- 
ment of competitors, because the evidence has convinced 
me that for at least seven years before this suit was com- 
menced, and at that time, the defendants were not injuring 
the public by unduly or unreasonably restricting compe- 
tition in the manufacture or sale cf the machinery or arti- 
cles which they were making and selling, or by drawing 
to themselves an undue share of the business therein, dr 
by excluding other manufacturers or dealers therefrom, or 
by practicing acts unju^ or unfair to, or oppressive of, 
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^eir coin^Utor^ that they were not injuring the public 
raising the prices to the consumers of the artides they 
made or sold, or limiting their production, or deteriorating 
iheir quality, or decreasing the wages of the laborers em* 
ployed to make them, or the prices paid for the materials 
^uired to construct them, that they werp not threatening 
to do tiiese things, but they were doing the opposite of 
these things to the substantial benefit of their competitors, 
of the consumers of their products, of the laborers who make 
them, the men who furnish the material for [ 1013 ] them, 
and the public in general, because the acts of the defend- 
ants during these seven years do not constitute that undue 
or Unreasonable restraint of or attempt to monopolize inter- 
date or foreign trade forbidden by the Anti-Trust Act, and 
because, in my opinion, the prevention or restraint of these 
idts or this business of the defendants, or the splitting of 
their business and property into three or more independent 
puts, or the seizure of it by a receiver, by virtue of a decree 
of a cotiri of equity, would not tend to prevent undue re- 
straint of, or undue attempts to monopolize, interstate or 
foreign trade, but, on the other hand, would tend to pro- 
‘dtice or foster the very evils at which the Anti-Trust Act 
Was leveled, to wit, the restriction or lessening of compe- 
tition, the increase of the prices of the machinery and 
aiticlbs affected, the deterioration of their quality, the limi- 
tation or reduction of the product and the diminution of 
the wages of the laborers making them and of the prices 
of the materials required to produce them to the substantial 
injury of the public, I am unable to concur in the opinion 
or the decree against the defendants in this case. In my 
'Opinion, a decree should be rendered that the complaint in 
this suit be dismissed without prejudice to the right of the 
United States to bring another suit of like character against 
any of the defendants whenever any of them is found ‘to be 
On^ged m the bOnimisrion of any acts in violation of the 
i&ihti^TruOf statute. 
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SAME v. AMEKICAN- ASIATIC S. S. CO. ET AL. 

(Dl&ti'lct Court, S. D. New York. Februa^ Si 1915.) 

[220 Fed. Rep., 280.1 


MoNOPOLncs 16 — ^Restsaint or Trade — ^Agreement Between Ship 
Owners — Reasonabtjbness. — ^An agreement between all the ship 
owners engaged in the same trade as to the number of vessels 
each should operate, the dates of sailings, exchange of freight be- 
tween lines, and rates of freight, made for the purpose of assuring 
shippera regular sailings and affording them a fair rate so that 
they might meet the competition of trade from other countries, is 
not in itself an unreasonable restraint of trade contrary to the 
Sherman Anti-Trust Act July 2, 1890, c. 647, 26 Stat. 209.^ 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. I 12 ; Dec. 
Dig. 16.] 

Monotoues 16 — Statutes — OoNSTRucrioN.^The construction that the 
Sherman Anti-Trust Act prohibits only unreasonable restralht Of 
trade is the same when applied to acts of common carriers as when 
applied to others. 

[Ed. Note. — ^For other cases, see Monopolies, Cent. Dig. I 12; Dec. 
Dig. 16.1 

Shipping 147 — Freight Rates — ^Reasonableness— Ocean Carriers. — 
Regular rates for the ocean carrier trade are not unreasonable 
because at particular times or places tramp steamers are willing to 
cut them greatly in order to secure a cargo. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. ti 606, 606, 
567; Dec. Dig. 147.] 

Monopolies 16 — Restraint of Trade — Rebate — Exclusive Con- 
tracts. — The practice of a combination of ocean carriers to give 
rebates to all shippers who ship exclusively by their lines, which 
tended to secure more regular cargoes and to enable the carriers to 
ahticipate the needs of the trade, is not an unlawful restraint of 
trade. 

[Ed. Note.-^For other cases, see Monopolies, Cent. Dig. i 12; Dec. 
Dig. 16.] 

Monopolies 24 — Injunction — ^Refusal of AGOOMMODATTONS.-^Where 
there was evidence, in proceedings by the United States to dissolve 

' 6 ^Ctobihatioh of ocean carriers udder the Sherman Anti-Trust Act, 
that one of the members of the combination had refused to Carry a 


• For opinion of Supreme Court (242 U. S., 537), see post, page 684. 

* Syllabus copyrighted 1915, by West Publishing Company. 
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cargo for a certain aliiiq>er when there area wiengag^ w Its 
TcaselB, an Injunction will be issued against ttie combination and Its 
members to prohibit snch practice In the future. 

[ jid. Note.— For other cases, see Montqiiollea, Gent Dig. 1 17 ; Dec. 
Dig. 24.] 

[891] MoNOPoms 24— Rkstsaint or Taans— BsasoNAsunnss.— A 
violation of the Sherman Anti-Trust Act is not established unless 
there Is some proof of actual unreasonable interference with the 
natural course of trade, and, where nelthw carrier nor. shipper cmn- 
plaln. It may be Inferred that there is no unreasonable restraint of 
trade. 

[Ed. Note.— For other cases, see Monopolies, Gent Dig 1 17 ; Dec. 
Dig. 24.] 

MonopOLms 24 — ^Injorctior — Fiohtiro Ships. — ^Where a conference 
agreement between ocean carriers contained a provision for " fight- 
ing ships," but there was no evidence that one had ever been used, 
no Injunction will be granted against that practice. 

[Ekl. Note. — ^For other cases, see Monopolies, Gent Dig. 1 17 ; Dec. 
Dig. 24 ] 

Separate suits under the Sherman Anti-Trust Act by the 
United States of America against the Prince Line, Limited, 
and others, and against the American-Asiatic Steam^ip 
Company and others, to dissolve certain alleged unlawful 
combinations and to enjoin certain practices of the respective 
companies. Bill against the Prince Line, Limited, and others 
dianissed, except as to the injunction against a certain prac- 
tice; and that against the American-Asiatic Steamship Com- 
pany and others dismissed. 

The records are 'separate, but both causes were heard on 
the same day and may conveniently be discussed in a single 
opinion. In each cause the petition alleges that for some 
years defendants have been engaged in an unlawful conspir- 
acy to restrain trade and destroy competition in ocean car- 
riage between ports in the United States and specified for- 
eign ports, and to monopolize such trade. The relief prayed 
is that each of these alleged imlawful combinations be de- 
clared illegal, and that certain of their practices in o6n- 
dpcting the business of their respective combinations be w- 
j<we4. ; , 
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; la United States T. Prince Line, Limited, et aL : 

Eme$t E. BcHdm^ and Etatdey D. Montgomery^ Sp. Asst. 
Attys^ and H. Snowden ManhaU^ TJ. S. A.t^., ef New 
York City, for the United States. . 

Convere <St EirUn, of New York City (J. Parker Kvrtvn 
and Mark "W. Maclay, jr.^ both of New York City, of coun- 
sel), for defendants Prince Line, Limited, and others. 

BurUnghcm^ Montgomery tSs Beecher^ of New York City 
{Oharlee O. BvrUnghom, Gharlea Burlingluun, and Roe- 
eoe H. Hupper^ all of New York City, of counsel), for de- 
fendants Lamport & Holt, Limited, and others. 

Spooner <& Cotton^ of New York City {John 0. Spooner^ 
of New York City, of counsel) for defendants Hamburg- 
American Line and others. 

In United States v. American- Asiatic S. S. Co. et al. : 

Ernest E. Baldwin and Stanley Z>. Montgomery^ Sp. Asst. 
Attys. Gen., and //. Snowden Marshall, U. S. Atty., of New 
York City, for the United States. 

Burlingham, Montgomery tSt Beecher, of New York City 
{Charles C. Burlingham, Charles Burlingham, and Rosooe 
is. Hupper, all of New York City, of counsel), for defend- 
ants American-Asiatic S. S. Co. and others. 

John C. Spooner, of New York City, for defendant Ham- 
burg- American Line. 

Convers <& Kirlm, of New York City {J. Parker Kirlm 
and Mark W. Maolay, jr., both of New York City, of coun- 
sel), for defendants Dodwell & Co., Limited, and others. 

Before Lacombe, Coxe, Ward, and Rooerb, Circuit Judges. 
nrrmoN against prince line and others. 

Laqombb, Circuit Judge. 

Pbe combination against which this proceeding is di- 
rected, composed of two British and two German steamship 
<x>mpaaies, has been practically dissolved as a result of the 



Of the 

European ^r. In «idn8eqtte&6e tira queitiMis fteMi ptoMSi^ 
b^me iar^y acadeniic, and itaM)nsutineo«as&iy<totin- 
dcuiake any ek[8S9]ha;tistive discoasion of tho'fanchi. A 
brief statement of the propositions '<k>ntendied for and ^of 
our disposition of them will be sufficient. 

,[1] combination, while it existed, was the well*known 
sort not infrequently found among ocean carriers, where 
two or more ship-owners agree together as to the number 
of vessels they will operate in a particular trade, as to -num- 
ber of voyages to be made between specified ports, as to dates 
of' sailings, as to exchange of freight to be carried when 
the vessel of one or another line has her space engaged or it 
is more convenient to use one vessel instead of another, as 
to rates of freight, etc. Tlie fundamental question is whether 
What has been done by the parties to the combination 1ms 
operated an unreasonable restraint of trade, or has resulted 
in a monopolization of trade between the ports specified 
within the terms of the Sherman Anti-Trust Act 

[2] Preliminary to that question, however, there is sub- 
mitted a proposition advanced by the Government to the 
effect that the later decisions of the Supreme Court, in cases 
like the Standard OU Co. v. United States^ 221 U. S. 31 
Sup. Ct 602, 65 L. Ed. 619, 34 L. K. A. (N. S.) 834, Ann. 
Cas. l;912D, 734, and United States v. American Tobacco 
Co.y 221 U. S. 106, 31 Sup. Ct. 632, 65 L. Ed. 663, have no 
application in thi^ litigation because the defendants are 
common carriers, ^e find no authority in the reports, 
nothing in the text of the act, nor in the congressional pro- 
ceedings which accompanied its passage, to support the 
proposition that the act is to have one construction when 
defendants are manufacturers, merchants, or traders, and 
another and different one when they are common carriers. 
The acts of these defendants are to be considered in fthe 
light of the construction which has been given to the act 
by the Supreme Court irrespective of their partieular vo- 
cation. 

. The commerce affected is that between New York , end 
li^ey^ 0^1eans and certain ports in Brazil; cbffee main^ this 
wi|yj piquets of the United States out. Tliese expovtt'firom 
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ibo IJlijM. SiKitos an. in competition witb. umijlacf expaiia 
fnmiSncape tot^rMilj aaoldjOfT^^^t a larger one. M 

the time it was formed the parties were- in the ttradA-and 
handladnU the«trade thrae was. No one was froaeniout by 
their oombinatum and diere waa no greater monopoly than 
existed before. Indeed^ there is less of a monopoly now 
than there was tiien, since a new independent carrier, the 
Uoyd Braziliano, has come in as a competitor. Some of 
tiiese. defendants operated, or were in competition with, some 
of the foreign lines which handled the competing commerce 
from Europe to Brazil. Their story of the geneas of their 
oomlnnation, here complained of, is this: The object was to 
giye. regular and sufficient service at stated intervals, so that 
there would not be an overplus of vessels one month and a 
scant supply the next month; to have regular sailing dates 
known far in advance so that shippers could make firm con- 
tracts for future deliveries; to give merchants an oppor- 
tunity of changing their engagements from one line to an- 
other as convenience required; to develop outports and to 
give an opportimity to low classes of c&rgp to get regular 
transportation; to establish uniform rates of freigM, uni- 
form so far as the several [333] lines were concerned, al.. 
though naturally liable to change from time to time; and 
to establish rates so as to meet the European rates, fixed by 
combinations whose business is not regulated by statute. 
Counsel for the Government questions these statements on 
the ground that they assume “purely altruistic motives.” 
We do not agree, Of course, the object was not altruistic; 
the defendants wished primarily to make money for them- 
selves; there is no sentiment in business; but they reasoned, 
no doubt, that if they kept their rates so regulated in co- 
ordination with Eurc^ean rates as to give a United States 
shipper reasonable assurance as to what he had to meet in 
competition and a fair parity as to rates, and also gave him 
proper and sufficient sailings with opportunity of changing 
engagements, the trade would be stimulated, would grow 
more readily than under the old uncertain conditions, and 
with its growth the combination would gather in its share 
of the financial results: The event seems to have justified 
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tii«ir «zp«BteiioiUL In the mere initiation and carrjiiB^ Ont 
of the ent^rise outiined above ere see ho unreasohabte Of 
dmonhal reetraint of trade. 

{8] It is contmded that the rates charged by the com- 
bination have been unreasonable. EzaminatiDn of the tes- 
timony does not persuade us to this conclusion. 'Conditions 
of carriage on tiie ocean are peculiar. Its waterways are 
open to alL Tramps and chattered vessels may pass from 
port to port without acquiring franchises or condemning 
rights of way. In one sense, as a witness graphically ex- 
pressed it, "ocean freights are as unstable as the water 
itself.” Begular rates, normally reasonable, are not to be 
held unreasonable because at some time and place one or 
more tramp steamers are willing to cut them deeply rather 
than sail to their next port in ballast. A test sometimes 
used when inquiring into reasonableness of rates is the cost 
of service. Thus tested, the evidence indicates that the rates 
charged by the combination, regulated as they were in co- 
ordination with European rates, as a rule covered merely 
cost of service and a reasonable profit; indeed, a small profit, 
for the competing line, which shaded down defendant’s 
rates very little, ran frequently at a loss. Testing the rates 
by comparison with general ocean freights leads to a simi- 
lar conclusion; such increase of rates as there has been from 
time to time seems to have been entirely normal following 
the upward movement of general ocean freight rates. 

[4] It is contended that the system of rebates adopted 
by the combination was a restraint of trade. Eebates at 
a stated percentage were given to exclusive shippers. Their 
payment was deferred so that it could be determined at 
the close of a rebate period whether the shipments of the 
concern asking for it had really been exclusive. It is, of 
course, desirable for a shipper to know in advance what 
rates he is to be charged ; in like manner, it is desirable for 
a carrier to know as definitely as it can what amounts of 
cargo it may expect it will have to handle in a given period. 
Th^ reba^ were not secret, nor were they confined to a 
favored few; they were uniform, were open to all, and all 
wereinvited to avail of them. The arrangement is probtd)ly 
as old as trade itself. One natural result of it would seem 
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to M stability in isiliiij^ and 8eiryic«-~b(rth desirable tof 
trader wbich nu^t n<>t otherwise be maintained. 

{884] If the price of a unit of cargo space be assumed 
to be 50 cents, the 10 per cent rebate brings it down to 45 
cents. Since the line has been doing business with the 10 
per cent rebate, it must be assumed that (in the case taken 
as an illustration) 45 cents per unit is remuneratiTe; that 
it covers cost and a reasonable profit. It does not seem 
to us, however, necessarily to follow that the 45 cents would 
be remimerative if it were not coupled with the agreement 
for exclusive shipments. A line providing regular sailings 
and undertaking to furnish sufficient space will presumably 
learn by experience enough of conditions at the several 
ports at different seasons to enable it to calculate with 
reasonable accuracy what amount of cargo it may expect 
from its shippers for any particular sailing. Making pro- 
vision accordingly, the vessel sailing will take her de- 
parture with substantially a full cargo. But if, when she 
reaches port, it is discovered that the calculations as to 
expected cargo were correct, but that some of her largest 
regular shippers had sent their merchandise off the week 
before by some tramp steamer, the regular vessel will have 
to sail with much unfilled cargo space. A few experiences 
of this sort might well involve a loss equal to, if not in 
excess of, the 10 per cent. We think the two things, rebate 
and exclusive shipments, are so closely and normally coupled 
together that in substance the situation is the same as it is 
when a lower price per unit is quoted for large shipments 
than for small ones. Such differentiation of price charged 
between large and small shipments is not unreasonable. Int. 
G. C. V. B. ds O. R. /?., 145 U. S. 268, 12 Sup. Ct. 844, 36 
L. £d. 699. 

[5] It is charged that defendants have refused to carry 
cargo at their own berth rates, when there was unengaged 
space in their vessels. There is no attempt to prove this 
against all the defendants. Between one of them and the 
single shipper who makes the charge there was generated 
from prior transactions, occurring before the combination, 
a degree of heat, which has probably warped the testimony' 
on both sides as to this refusal. The one side, admitting 
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gaged ^aoei at Uie tiiiu),:o£.> refusal, ^ assei^cinMiK^ nsf^i 
9ully proT,ed false by tbe. vessel’s subsequently; saUitfg 
wmsifr^ space; prior engagements may have been can^ 
celed. Witnesses for the shipper admit that their tenders, 
of cargo were in, the hope of " making out a case,” either 
for action, for treble damages or the initiation of this suit 
by the United Staten The evidence is generally unsatisT 
factory, and it is hard to say where the truth lies; but, 
on the whole, we are inclined to condemn such practices by 
granting an injunction against the combination of defend- 
ants and its component members, prohibiting refusal to 
receive cargo offered at their regular rates, unless for good 
cause shown. 

In view of the fact that the logic of events has turned this 
investigation into an autopsy instead of a determination 
of live issues, it seems unnecessary to discuss the persua- 
siveness of the proofs offered to e^ow that the percentage 
of outward cargo from the United States carried by de- 
fendants grew from 51 per cent in 1908 to 54.7 per cent 
in 1912. 

There may be a decree for injunction as indicated supra, 
without costs; in all other respects the bill is dismissed. 

fS36] PETITION AGAINST AMERICAN-ASIATIC COMFANT. 

[6] This is a suit, similar to the one above considered, 
brought under the, Sherman Anti-Trust Act against a com- 
bination of the ocean steamship lines running from New 
York and Boston to ports in the Far East and return. 
There are 11 corporations defendant — 8 British, 2 United 
States, and 1 German. The acts complained of are the 
usual ones — conferences, agreements, pooling arrangements^ 
regulation of number of vessels employed, of ports visited, 
and of sailing dates, regulation of rates, provisions for 
rebates— not secret but open to all and uniform, etc. All 
of these, or some of them, it is contended, constitute a re- 
straint of trade, and an attempt to monopolize under the 
act.' Emm s study of the multitudinous decisions, not al- 
ways Imi^ construing tfads act, the conclusion is 

ces^^isd that, a violation of the act is not .made out by 
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of wh»t,wjll be the result upon, tre|ie and eaiimeree 
of agreements entered into by defendants, or upon presump- 
tions as . to what may have beeq done under such agreements. 
Some actual unreasonable interference with the natural 
course of trade must be shown by proof. 

In most, if not in all, cases of this character, many of 
the witnesses called by the Government necessarily come 
from the offices of the defendants. From them only can it 
be best established what agreements were made and what 
action under such agreements was taken by the parties 
thereto. In all cases to which attention has been called, 
however, this testimony is supplemented by other evident 
given by witnesses who complain of some injury; some one 
asserts that the rates charged him are excessive, or that his 
business has been in some way interfered with or harassed 
or hampered by defendant’s conduct. 

No such witness has appeared in this case; no diip-owner, 
no shipper or consignee, no manufacturer, merchant, or 
trader, large or small, in the United States or in the Far 
East, is here with any complaint. Persons engaged in the 
trade which, it is alleged, is restrained, sit mute; every one 
seems to be reasonably well satisfied with existing conditions 
except the Government, which contends that the agreements 
themselves, carried out according to their terms, constitute 
a violation of the act, i. e. (as it is now construed), that they 
evidence an “ unreasonable restraint of trade.” It further 
suggests as a reason for dissolving the combination that, 
when the Panama Canal is in full operation, there is no 
reason to suppose that traffic through (it) would escape the 
domination of defendants, if they were able to control it.” 

When from carriers and former carriers and prospective 
carriers of merchandise between the specified ports, and 
from persons interested in the manufacture, transportation, 
sale, and purchase of such merchandise, there comes no 
complaint, it seems a fair inference that whatever restraints 
may have resulted from defendant’s combination and con* 
duct are merely the usual, normal, and reasonable restraints 
against which it has been held the Sherman Act is not 
directed. 

9S82S*— M 
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tT3 Deftodant^’ conference agreemetit oonteins a {litOiH* 
a&on for ** fighting ships.” If tiiere were evidence that mj 
steps had ever been taten towards putting one on, we shOnH 
be mclined to grant an injunc[S86]tion cdmilar to the ohe 
we granted in United States v. Hamburg AfMriMm, Co. 
at al. (D. G.), 216 Fed. 971; but, since there is no such evi- 
dence in this case, we see no reason for granting that relief. 

The bill is dimnissed as to all the defendants. All concur. 


UNITED STATES v. AMERICAN-ASIATIC STEAM- 
SHIP COMPANY ET AL.“ 

UNITED STATES o. PRINCE LINE, LIMITED, 

ET AL. 

▲nPEALS FBOIC THE DISTRICT COtTRT OF THE tTNITED STATES FOB 
THE SOXmiEBN DISTRICT OF KEW TORS. 

Nos. 1S8, 109. Motions to reverse and remand with Instmctlons to 
dismiss petitions without prejudice. Submitted December 4, 1910. — 
Decided January 22, 1917. 

1242 U. S., 637,] 

The agreements between British, German, and American steamship 
companies which were assailed as contrary to the Anti-Trust Act 
of July 2, 1890, having necessarily been dissolved by the European 
War, and the qneg^ons raised by the bills having thereby become 
moot when the decrees of the court below were entered, the de- 
crees are reversed and the cases remanded with directions to dis- 
miss the bills without prejudice — as in Vnitei Btate* v. Samlnirg- 
A-tnerican Co., 239 U. S. 466.* 

220 Fed. Bep. 230, reversed. 

The case is stated in the opinion. 

The Solicitor General and Mr. Aseietant to the Attorney 
General Todd for the United States, in support of the 
motions. 

*For opinion of the district court (220 Fed. 2S0), see ante, 
page 675. 

* Syllabus copyrighted, 1917, Iv The Banin Law PuUMblag Goin* 
peny. 
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( }liciBMM»n4wn cqwioa by Hr. CMef Jiurtike WRn% by 
direction of tite court. 

The United States sued to restrain the carrying out of 
agreements between British, German, and American steam- 
[688] tiiip companies who were defendants, on the ground 
that they were in violation of the Anti-Trust Act of July 2, 
1890, c. 647, 26 Stat. 209. Overruling the contention that 
that act did not relate to contracts concerning ocean car- 
riage, the court entered decrees against the United States 
in both cases dismissing the bills for want of equity on 
the ground that the assailed agreements were not in con- 
flict with the Anti-Trust Act except as to a particular 
discrimination found to have been practiced in one of the 
cases which was provided against. 220 Fed. Bep. 230. 
At the time this action was taken by the court below, as 
the result of the European War, the assailed agreements 
had been dissolved and the questions raised by the bills 
were therefore purely moot, as directly decided to be the 
case as to a similar situation in United States v. Handmrg~ 
American Co., 239 U. S. 466. 

Under these circiunstances the request now made by the 
United States that the doctrine announced in the Hamburg- 
American case be applied to both of these cases and the 
relief afforded in that case be awarded, is well founded and 
_must be granted. It follows, therefore, that the decrees 
below must be reversed and the cases be remanded to the 
court below with directions to dismiss the bills without 
prejudice to the right of the United States in the future 
to assail any actual contract or combination deemed to 
offend against the Anti-Trust Act. 

And it is so ordered. 
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UNITED! STATES V. UNITED SHOE MAOHINiaY 
CO. OF NEW JERSEY BT AL.« 

(District Court, D. Massachusetts. March 18, 19^.) 

[222 Fed. Rep., 849.] ^ 

Monofoliss 14 — Combinations in Rbbtbaint of Tbadb^Manpfao- 
TUBEBs OF Patentes) Abticles. — ^The union in one corporation of a 
number of others, each of which had been engaged in the manu- 
facture of patented non-competing machines, but which Were used 
successively in a manufacturing business, is not a combination in 
restraint of trade, in violation of Sherman Anti-Trust Act July 2, 
1880, c. 647, i 1, 26 Stat. 209 (Comp. St. 1918, I 8820).» 

Note. — ^For other cases, see Monopolies, Cent Dig. I 11 ; Dec. 
Dig. 14.1 

Monopolies 14 — ** Combination in Restraint of Trade” — Consoli- 
dation OF Shoe Machinery Companies. — ^The United Shoe Machin- 
ery Company was formed by the consolidation of a number of 
companies, each engaged in making patented machines for use in 
the manufacture of shoes, for the most part non-competing. Dur- 
ing the ensuing 11 years it also acquired the patents, property, 
and business of a considerable number of other manufacturers of 
different classes of machinery, all of which was used in the manu- 
facture of shoes, and comprising a group of machines covering 
practically all of the operations required in such manufacture, by 
which means the company obtained a very large percentage of 
the trade in such machinery, although it appeared that neither its 
property nor its business was acquired by unfair means, but, on 
the contrary, that in most cases its purchases from [850] others 
were made at their solicitation, and that in many more cases It 
refused to buy tho^business of others which was offered. Reid, that 
such facts did not characterize the company as a ” combination in 
restraint of trade,” or evidence an attempt to create a monopoly, 
within the meaning of Sherman Anti-Trust Act July 2, 1890, c. 
647, §S 1, 2, 26 Stat. 209 (C!omp. St. 1918, II 8820, 8821). 

[Ed. Note. — For other cases, see Monopolies, Oent. Dig. 1 11; Dec. 
Dig. 14. 

For other definitions, see Words and Phrases, First and Second 
Series, Combination in Restraint of Trade.] 


« The case is pending in the Supreme Court, on the appeal of the 
United States. 

See U. 8. v. Winslow (195 Fed. 578), ante, page 170; (227 U. S., 
202), ante, page 198. See also later cases (227 Fed. 507), post, page 
784; (284 Fed. 127), post, page 79L 
4 Syllabus copyrighted, 1915, by West Publishing Company. 
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Mpiroirauw l^Airn*TKVST Aoi^ll^ or Oo Hou qi u i o BysK 
inEi^i->-N«ltb^r la Illegality o< the coQipany's boalnesa shown by the 
thait, instead of selling its machines, it leases same for 
long terms, with a license for the terms of any patents covering 
parts teereof, for a royalty based on tbe number of pairs of Shoes 
on which they are used, with a provision requiring the lessee to 
use the machlnees to their full capacity so far as Its business war- 
rants, nor berause of farther provisions, in some of the leases of 
certain machines, requiring the lessee to also lease other related ma- 
chines from tbe company under penalty of cancellation of tbe lease, 
sdtere such clause was optional with the lessee, who was charged 
a smaller royalty when it was included. 

[Ed. Note. — ^For other cases, see Monopolies, Cent Dig. 1 11; Dec. 
Dig. 14.1 

In Equity. Suit by the United States against the United 
Shoe Machinery Ckimpany of New Jersey and others. De- 
cree for defendants. 

See, also, 198 Fed. 870. 

James A, Fowler^ Asst. Atty. Gen.; 'Wtlliam. 8. Oregg., 
Sp. Asst. Atty. Gen. ; Asa P. French^ U. S. Atty. ; Edwin H, 
Ahhot, jr., Sp. Ajsst. U. S. Atty; and Alien Webster, Sp. 
Asst. U. S. Atty., all of Boston, Mass., for the United States. 

Frederick P. Fish, Charles F. Choate, jr., William A. Sar- 
gent, Malcolm Donald, Harold O. Donhnm, Walter B. Farr, 
and Lafayette R. Chamberlin, all of Boston, Mass., for 
defendant. 

Before Pctnam and Dooqb, Circuit Judges, and Bbown, 
District Judge. 

PxTTNAM, Circuit Judge. 

Of course, a proceeding on the criminal side of the court 
cannot operate as an estoppel in a civil proceeding; but it 
may be referred to safely in an introductory way, and in 
ei^lanation of questions of law to be relied on. 

The general features of this case are largely stated in 
United Sitaies v. Winslow, 227 U. S. 202, 33 Sup. Ct. 253, 57 
Ifc Ed. 481, and United States v. Winslow (D. C.) 195 Fed; 
578; but there are differences, so that we wilkquote exten* 
si’vdy from the bill in the present suit. 
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III SO much of the bill a 4 s relates to the organization, W 
have no occasion to make ahy distinction between the 
Shoe Machinery Company and the United Shoe Maehineiy 
Corporation, two New Jersey organizations who are made 
respondents; and we do not Imow that we will have occasion 
to refer to the subordinate organizations made respondents 
and known as the United Shoe Machinery Company of 
Maine, etc, 

[351] The bill alleges the organization of the United 
Shoe Machinery Company of New Jersey, as follows: 

“Defendants Sidney W. 'Winslow, William Barbour, Elmer P. 
Howe, John H. Hanan, George E. Keith, Edward P. Hurd, George 
W. Brown, Wallace F. Robinson, Rudolph Matz, and others, owners, 
officers, directors, and agents of said Goodyear Shoe Machinery Com- 
pany, International Goodyear Shoe Machinery Company, Goodyear 
Shoe Machinery Company of Canada, Consolidated & McKay Lasting 
Machine Company, McKay Shoe Machinery Company, Eppler Welt 
Machine Company, International Eppler Welt Machine Company, and 
Davey Pegging Machine Company, not being satisfied with the benefit 
of the lawful monopolies and rights belonging to them under letters 
patent of the United States and of other countries, which they had 
enjoyed for many years, pertaining to shoe machinery and parts 
thereof, and designing and intending unduly, unreasonably, and 
unlawfully to extend, expand, and perpetuate said monopolies and 
rights, and to enhance the value thereof at the expense of the boot 
and shoe manufacturers and of the public generally, and to use the 
same as a means for unlawfully controlling interstate and foreign 
trade and commerce in shoe machinery to a greater extent than 
was warranted by said letters patent, determined to acquire a com- 
plete monopoly of the manufacture, sale, and lease of shoe machinery, 
destroy existing competition among the manufacturers and dealers 
in such machinery, and through unlawful combinations and agree- 
ments to exclude all others from said trade and commerce.. For the 
accomplishment of this purpose they conceived the idea of acquiring 
the ownership or control of all concerns engaged in manufacturing 
and dealing in any and all kinds of shoe machinery, and then to 
refuse to sell or lease any of the essential machines to the manu- 
facturer of shoes, except on condition that he buy or lease of pfitm 
practically all other machinery of whatever kind necessary or nq^l 
to such manufacturer of shoes, and thereby to exclude all competition 
by other manufacturers of such shoe machinery and to monopolise 
the trade and commerce therein among the States and foreign conn-' 
tries.' ^ fS^e vavloua contracts, combinations, conspiracies, and acts 
herataifter described were steps in (^ncylng out the above mep^ 
turned unlawful project A preliminary agreement was made, and in 
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FiAaxutrt; 1809, they incorporated United Shoe Machinery Company, 
under the lawe of New J^eey, with an authorized capital of |26,- 
000^000 (912,000,000 preferred, $12,500,000 common), with broad pow- 
ers under its charter to manufacture, buy, sell, lease, operate, and 
deal in and with all kinds of machinerjr; tools, and implements, and 
eej>ecially in everything In any way connected with or used in the 
manufacture of boots and shoes. For the stock allotted to each, 
and for cash, at values far in excess of real worth, four of the old 
concerns, to wit, Goodyear Shoe Machinery Company, International 
Goodyear Shoe Machinery Company, Consolidated & McKay Lasting 
Machine Company, and McKay Shoe Machinery Company, conveyed 
to the new corporation, as going concerns, their business of manu- 
facturing, selling, leasing, and dealing In shoe machinery, including 
their letters patent of the United States and of other countries, and 
all property and rights used In connection therewith, wherever sit- 
uated, and their principal owners, managers, directors, and officers 
became managers, directors, and officers in the new company. Stock 
of the new company was allotted and received as follows.” 

At this point the bill shows the distribution of the shares 
of capital stock of the new corporation among the prior cor* 
porations combined in it, or their shareholders. It alleges 
that the prior corporations conveyed to the new corporation 
their business, patents, and property rights for the stock 
allotted to each and for cash, at values far in excess of real 
worth.” No proof was offered in support of this final alle- 
gation, and it has not been insisted upon by the United 
States. 

The bill proceeds: 

*' Prior to the organization of United Shoe Machinery (Company of 
New Jersey, boot and shoe manufacturers, purchasing or leasing ma- 
chines from one [852] of the aforesaid companies, were not com- 
pelled to use exclusively machines mentioned In the aforesaid groups 
manufactured by either of the other companies. For example, the 
shoe manufacturer who held lasting machines under lease from the 
Consolidated & McKay Lasting Machine Company was not required 
to use, In connection with that company’s lasting machines, welt- 
sewlng machines or outsole-stitchlng machines of tlie Goodyear Shoe 
Machinery Company, or those of any other company, and he was free 
to obtain such machines wherever he could procure them to the best 
advantage. The same was true of the trade in welt-sewlng machines 
and outsole-stitchlng machines, heeling machines, and metallic fasten- 
ing machines. Defendants, however, not being satisfied or contented 
with said portion of the trade and commerce In shoe machinery which 
th^ acquired through the organization of United Shoe Machinery 
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Company of New Jmey* and with; the intent to acqnire.eomplete eon* 
tnA of the tasiness of manufacturing and aelllng or leaalng of ehoe* 
machinery among the States and with foreign countries* to emdude 
att others therefrom* to enhance the cost of said machines to users 
thereof* and to wrong and to oppress the public, discontinued the sale 
to boot and shoe manufacturers of each and all of the machines in- 
cluded in said groups of machines* and unlawfully devised* adopted, 
and put into elfect arbitrary, oppressive* and unreasonable lease and 
license agreements* which boot and shoe manufacturers have been 
and are required to agree and conform to in order to obtain from said 
defendants any of the machines included in said groups.** 

On the whole, as the case developed, no objection was per- 
sisted in by the United States to the fact that the policy of 
the Shoe Machinery Company was to lease its machines in- 
stead of selling them. It was plain that this policy was not 
injurious in a large sense. It enabled manufacturers of 
small and moderate means to embark in manufacturing to 
an extent which would have been impossible for them, if 
they had been obliged to purchase machinery, because many 
machines are so expensive as to lock up capital and render it 
dead for practical purposes of financing shoe manufactur- 
ing. It is also apparent that a portion of the conditions and 
provisions of leases were in use without complaint before the 
United Shoe Company was organized; but it is not neces- 
sary that we should detail these facts, because we must take 
the result of the development as to this topic, at least, as it 
was found at the time the bill was filed in 1911, and, while 
the prior conditioiv. might mitigate any complaint on that 
point, it cannot answer it. 

The bill further proceeds as follows: 

*' These agreements contain provisions, not found in their former 
lease and license agreements* which compel boot and shoe manufac- 
turers leasing any of such machines from defendants to agree to use 
exclusively one or more of the classes of machines included in said 
groups of machines owned and controlled by them* upon penalty of 
having all the machines included in said groups so leased to them by 
defendants immediately reclaimed and taken away and the lease and 
license agreements canceled. These contracts further require boot and 
shoe manufacturers to take each of said machines for a period of not 
less thnn 17 years, regardless of the terms ct the patents relating 
thereto. Lessees thereunder are compelled to obtain all duplicate 
parts, extras* mechauisms, and devices of every kind needed or ncied in 
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ants, at eaoihltant prices Used by them from time to time. Many of 
these agrempents further provide that the lessee shall, at the expira- 
tion of 17 years, and after he has paid large royalties throughout that 
period, if he shall then have no further use for the machines, return 
, the same to defendants at their factory at Beverly, Mass., and shall 
pay to them a return charge, which in some cases amounts approxi- 
mately to the original cost of building the machines. Defendants 
have continually, persistently, and arbitrarily enforced the provisions 
of said lease and license agreements by all the means in their power 
as against [858] the boot and shoe manufacturers, and have made it 
their general policy and practice to refuse to furnish such machines to 
any and all boot and shoe manufacturers who fail to comply with the 
terms or spirit of the provisions of said lease and license agreements, 
and to otherwise injure them. 

** Defendants, in pursuance of their general purpose, inserted in and 
made a part of each lease and license agreement provisions reserving 
to themselves the right to forthwith terminate and cancel all existing 
lease and license agreements between them and the boot and shoe 
manufacturers, if the latter should fail or cease to use exclusively and 
to their full capacity machines leased or controlled by defendants, 
thereby prohibiting said manufacturers, not only from using competing 
shoe machinery manufactured in the United States, but also from 
using any such machinery manufactured in foreign countries and im- 
ported here for sale or lease.” 

There is no proof that the United Shoe Company has en- 
forced its leases in any arbitrary or unreasonable manner. 
On the whole, it seems to have been moderate with reference 
to such enforcements, and the number of cases in which any- 
thing in the way of a forfeiture has been demanded has been 
so small that, on looking over the great mass of the opera- 
tions of the United Shoe Company, such enforcements have 
been so few as to be practically negligible, and there is no 
evidence that the duplicate parts, extras, and other inci- 
dentals furnished by the United Shoe Company have been 
sold at exorbitant prices fixed by it, or that the cost involved 
in the return of machinery has in any way approximated its 
original cost, unless, possibly, in some exceptional instances 
which have not caught the eye of the court. We do not 
think the case as developed has turned on these particular 
allegations. 

It might have been expected in a proceeding of this im- 
portance, involving so many aspects, that the parties would 
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not, ftt all times, have been in accord as tn tbs pleadings of 
tbe United States. Referring to tiie allegation that tiie 
respondents ** conceived the idea of acquiring the owner- 
ship or control of all concerns engaged in manufacturing 
and dealing in any and all kinds of shoe machinery ” the 
utm<^ that the case can in any event be said to tiiow is a 
purpose to acquire control of certain machinery connected 
with bottoming shoes, or later of certain clicking or eyelet- 
ting machines; and of this the United States became during 
the trial so far satisfied that it asked permission to amend 
the above allegation accordingly. On the rules of equity 
pleading, however, which also are applied to some extent to 
pleadings at common law, an allegation of the whole field 
covers any part of it, and may be accepted as such without 
involving any variance. 

Allegations such as the following, which run through these 
pleadings, color them all, and are to be accepted as control- 
ling the entire bill, namely : 

“ Not being satisfied with the benefit of tbe lawful monopolies and 
rights belonging to them under letters patent of the United States ; ” 

" and Intending unduly, unreasonably, and unlawfully to extend, ex- 
pand, and perpetuate said monopolies and rights.” 

The bill in the same line claims that the alleged confed- 
erates had, from the outset of the confederation, taken cer- 
tain action described in the bill for the purpose of perpetuat- 
ing the rights they had under existing patents after those 
patents should e}fpire. We are dealing [354] now with 
allegations which seem to assert that the machines acquired 
by the corporation on its organization were covered by pat- 
ents, and that its then purpose was to maintain this position, 
even after the then existing patents expired. This supports 
the proposition of the respondents that the machinery of- 
fered by the respondents was at all times protected by pat- . 
ents succeeding each other. At any rate, it must be accepted 
that, from the beginning, the machinery offered by the re- 
spondent corporation was, in* all its essential elements, pro- 
tected by patents, and that there has been no proof to the 
contrary. So that, for the purpoms of this case, the ma- 
chinery has been mainly, if not entirely, of that character. 
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. poBsiblfi ^usunder^^ the position ol 

the respondents in refermoe to the fact that the Shoe Ma> 
chinery Company’s machines are protected by patents, we 
re;^t and accept what the respondents say, as follows: 

^Xbe . extent and character ot the rule of property eataUlahed 
by the patent laws of the United States, under which this entire 
shoe machinery work from the very beginning has bemi carried on, 
Js perfectly clear and definite. The Industry has grown op under, 
and has been based upon and made possible by, the rights established 
by those patent laws.” 

The propositions thus quoted from the respondents are 
substantially supported by the record. It also may well be 
gathered from United States v. Wmslow.^ 227 U. S. 202, 
33 Sup. Ct. 253, 67 L. Ed. 481, that the United States, which 
were then free to put their case as they saw fit, thus put 
it with reference to the date of the organization of the Shoe 
Machinery Company, and thus gave it color which we are 
free to accept as abiding with the organization so long as 
effectual proof of change to the contrary was not furnished, 
as it was not. Under the circumstances of the case, this 
special observation is justifiable, notwithstanding United 
States V. Wmslov} was a criminal proceeding, because, no 
doubt, the natural presumption is that the United States 
made their case as they had reason to believe it to be. In- 
deed, it affirmatively and emphatically appears at various 
places in the bill, and it runs all through it, that all the 
essential interests which entered in 1899 into the combina- 
tion fmmiing the United Shoe Machinery Company were, 
at the time of the formation of that corporation, covered 
and protected by patents, and there has been no evidence 
that at any time in the history of the corporation there was 
any change from its original purposes. 

It was at one time largely understood that the Supreme 
Court substantially held that all combinations of patents 
were outside the Sherman Anti-Trust Act. Bement v. Na- 
tiowd Harrow Co.y 186 U. S. 70, 90, 91, 22 Sup. Ct. 747, 
755' (46 L. Ed. 1058), decided on May 19, 1902, was thought 
to di^are this view. In this case, at page 90 and sequence, 
some peculiar limited exceptions are referred to, as for ex- 
ample, a sbktute requiring an inEfpection of burning oils 
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and i>rto^(3u^; a penalty foir its VidatiooL The opinion tbiia 
pnfMfteds, at pa^ 91 : 

" Notwitlustandlng these exceptions, the general rule is absiflnte 
freedom in the use or sale at rights under the patent lain of titie 
United States. The very object of these laws Is moncq^ly, and the 
rule to, wfth few exceptions, that [US] any conditions which are 
not In melr very nature Illegal with regard to this kind of prcgierty, 
InqKwed by the patentee and agreed to by the licensee for the ri|d>t 
to manufacture or use or sell the article, will be upheld by the courts. 
The fact that the conditions in the contracts keep up the monopoly 
or fix prices does not render them Illegal.** 

This impression was apparently strengthened by expres- 
sions in United States v. Winslow, 227 U. S. 202, 217, 88 Sup. 
Ct. 258, 57 L. Ed. 481. It is true this case also gave effect to 
ths fact that, on the face of the combination of patents then 
under review, there was an effort for greater efSciency ; but 
the opinion continues that the machines involved were pat- 
ented, and it assumes that making them was a monopoly in 
any case, and that the exclusion of competitors from the use 
of them was the very essence of the right conferred by the 
patents. Then the opinion refers back to the Paper Bag Pat- 
ent case, 210 U. S. 405, 429, 28 Sup. Ct. 748, 756, 52 L. Ed. 
1122. There it appeared that the patent in suit had been 
locked up by the complainant, its owner, and that the oom^ 
plainant had neither used it nor allowed any one else to use 
it. There was neither lack of means, nor any other excuse 
for locking up th$ invention, except the desire to protect 
other machines which the complainant was manufacturing. 
After some incidental explanations, the court there said : 

*‘As to the BUi^estlons that competitors were excluded from the use 
of the new patent, we answer that such exclusion may be said to have 
been of the very essence of the light conferred by the patent, as It to 
the privilege of any owner of property to use or not use It, without 
question of motive.” 

What was said there was directly in issue. 

But other late decisions of the Supreme Court seem to 
demonstrate that the cases we have cited do not state the 
whole law, but only lead up to the general rule, witiiout 
showing how this general rule yields to exceptional circum- 
stynces. , Moreover, this position does not givo full effect tp, 
tile second section of the Sherman Anti-Trust statute, which 



UNIIBD 179^^ 00. 

Oplnloa of Oie Ooort. 

ocwws person who shall monqvolize or Attempti^to 

ttenopdize,” as wdl as those who combine or conq>ire with 
any other person, or persons, to monopolise. Certainly in 
United States v. Raiding Oo,^ 226 U. S. 325, at page .868, 83 
j9ttp. Ct. 90, 57 L. Ed. 243, reliance was placed on Svdft <6 
Ca. y. VnUed States, 196 XT. S. 375, 896, 26 Sup. Ct 276, 49 L. 
Ed. 518, where a plan said to consist of many parts or de- 
ments was held to constitute a monopoly forbidden by die 
act. There the court observed that whatever we may think 
of the elements separately, when taken up as distinct charges, 
they are alleged effectively as elements of a scheme. It is 
true that in the Beading Company case there was an under- 
lying combination among the principal promoters of what 
resulted; but we find there this recognition of what may 
happen where there is no such combination, given in the lan- 
guage we have cited from Swift <6 Co. v. U rated States. 

The case, however, that controls the present proceeding in 
this important aspect is Standard Sanitary Co. v. United 
States, 226 U. S. 20, 33 Sup. Ct. 9, 57 L. Ed. 107, decided on 
November 18, 1912. There the opinion was drawn by the 
same learned justice who drew the opinion in the Paper 
Bag Patent case, so that we may assume that the two cases 
go along hand in hand. The opinion in the Standard Sani- 
[866] tary Company case refers twice to the opinion in 
the Bement case, once at page 40 and again at page 48 of 
226 U. S., at pages 11 and 14 of 33 Sup. Ct. (57 L. Ed. 107). 
At page 48 it is said as follows: 

“There was a contention in that case that the contract of the 
National Harrow Company with Bement & Sons was part of a con- 
tract and combination with many other companies . and constituted 
a violation of the Sherman Law, but the fact was not established and 
the case was treated as one between the partlcnlar parties, the one 
granting and the other receiving a right to use a patented article 
with conditions suitable to protect such use and secure Its benefits. 
And tbmre is nothing In Henry v. A. B. Dick Co., 224 U. S. 1 [82 Sup. 
Ct 864, 56 L. Bd. 645, Ann. Oas. 181SD, 880], which contravenes the 
views herein expressed.” 

Thus the Standard Sanitary Company case, and conse- 
gimhUy the present proceeding, were and are by express 
language difitingnished from the Bement case, imd ihe dhk 
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dni^on Atu made is that rdied upon by ti^e FnitOd States 
here, namely; Instead of dealing with one or miore Ood* 
ttaots brtween one or more parties, incidentally made and 
haring no relation to each other, we are dealing with a rast 
scheme which unavoidably affects the public interests. We 
need not elaborate other late decisions which indicate and 
enforce the proposition that a monopoly may be established 
in' violation of the second section of the Sherman Anti* 
Trust Act, conforming to the explanation of the Bement 
case which we have given, and without a formal combina- 
tion; as, for example. United States v. Patten^ 226 U. S. 
525, 541, and sequence, 38 Sup. Ct. 141, 67 L. Ed. S83, 44 
L. B. A. (N. S.) 825; United States v. Union Pacifio B. B, 
Co., 226 U. S. 61, 85, 86, 38 Sup. Ct. 53, 67 L. Ed. 124 ; and 
Straws V. Publishers' Association, 231 U. S. 222, 84 Sup. 
Ct. 84, 58 L. Ed. 192, at various points in that opinion. 
Therefore, in view of what we have said, it is necessary 
for us to go a step further and point out that we have here 
an organization, supported merely by a diversity of patents 
or machines patented in whole or in part, and inquire 
whether the alleged resulting monopoly is arrived at by in- 
jurious provisions contained in the licenses and leases re- 
ferred to, which go beyond what the respondents might 
justly require. 

We should now state generally that the United States 
claim that, while there are no contracts in form as between 
the different cust<Hners of the United Shoe Machinery Com- 
pany, the matters are so tied together by the provisions of 
these licenses and leases, and the scheme created thereby is so 
complete, as to have the same practical effect of producing 
the alleged monopoly which the statute prohibits, as though 
there had been agreements in a multiple form oxecuted by 
the United Shoe Machinery Company and its various cus- 
tomers. They also claim that this results in a scheme such 
as we have already referred to. The allegations in this par- 
ticular are for a large part 6f a very general character, and 
it may w^ be doubted whether the larger portioh of them 
are not so general as to fail to require our attentadn a^tSoM- 
ing tQ>ih» proper rules of pleadii^. Pmrhaps, hoitev^/tei 
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Uiat (^te tile yariety and ntunber of the leaaes, and of the 
various provisions thereof, are so great, and the parties with 
whom the United Shoe ^mpany have been dealing were 
and are so numerous that it would be unreasonable [867] to 
require &e complainant to set out tiie facts in detail. We 
have, however^ given the language of this part of the bill 
verbatim, and we can approach it with the general state- 
ments substantially in effect that there is nothing in the terms 
of the leases justifying any allegation indicating a purpose 
to; enhance the cost of the machines to the users thereof, to 
wrong or oppress the public, or to impose any arbitrary, op- 
pressive, or unreasonable terms. 

The bill also alleges that these provisions are not found in 
the earlier leases and agreements existing prior to the or- 
ganization of the United Shoe Company. Whether they 
were or not we regard as immaterial, except as excusing the 
respondents from any wrongful intention, because we agree 
with the United States in the proposition that whether or 
not the conduct of the respondents is in fact in restraint of 
trade does not depend on the effect of any element consid- 
ered singly, so that every element considered singly may be 
wholly innocent; but the question of an existing monopoly, 
or an intended monopoly, is to be determined by the effect 
of all the elements which are in fact combined. 

The bill gives us no particular rule by which we can de- 
termine whether the provisions of the leases and licenses 
referred to are abnormal, or unjust, or unreasonable, nor 
where, nor how far, they are within the allowances which 
the law makes for the protection of legitimate trade and 
manufacturer. We have nothing bearing directly on this 
topic except the apparent admission that the common provi- 
sion contained in the leases and licenses, understood 
and called the full capacity clause,” standing alone, would 
be valid, and except, also, expressions like those found 
in Eaatem Staiet Lwmher Aasodation v. United Statee, 284 
U. S. 600, 609, 84 Sup. Ct. 951, 58 L. Ed. 1490, decided on 
June 22, 1914, summing up the previous decisions of the 
Su]>reme Gou^ that the Sherman Anti-Trust Act, "in its 
proper cohstilidtion,” " was not intended to reach normal and 
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usual amtrads incident to lawful purposes and intended to 
iurthw legitimate trade.’' 

Nevertheless, we fail to find in the development of the 
United Shoe Machinery Company and its iterations, any 
support for the alleged charges in the bill of intended 
oppression, arbitrary conduct, or anything of that nature, 
especially so far as any allegations cover any attempts to 
destroy or cripple competitors. Looking at the great mass 
of facts proven in the case and the immense number of 
transactions of the United Shoe Machinery Company, the 
evidence offered in that direction is so ineffectual that its 
weakness furnishes of itself satisfactory proof against what 
was intended to be established thereby. We find no evi- 
dence of what was shown especially in the Tobacco Com- 
pony cases, 221 U. S. 106, 31 Sup. Ct. 632, 55 L. Ed. 668, 
namely, a purpose to destroy what could not be acquired 
by straightforward methods. The fact tiiat the United 
Shoe Company has acquired so large a percmitage of the 
business of the country to which it devot^ itself comes so 
largely from the use of extraordinarily competent meth- 
ods as to shut out from the eyes of the impartial investi- 
gator suggestions of other methoda So we lay aside that 
part of the case, and deal only with the proven facts, and 
the legitimate results of those facts, [368J with little con- 
sideration, however, for any charges in this connection, or 
elsewhere, of intended oppression or unreasonable course 
of procedure, of results which can be attributed to any 
unworthy motive. This, however, according to the well- 
known rules of law, does not necessarily relieve the respond- 
ents from what actually resulted from whatever they did, 
or from being responsible for these results so far as they 
might be expected to be foreseen. 

The result of our consideration of what appears in tiie 
bill on this topic, and of the very general expressions found 
in it, and found in the authorities applicable hereto, have 
iwndered necessary that we set out, as we will do with v^ 
considerableness, the claims of the roq>pndente as to the 
natt^re jmd amount of the operations of the United Shoe 
Uop^Upy, f or the purpose of nutking dear the aroPffPt 
of iloiiabiUtJ of the provisions of the leases and licensw ais 
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complaped of by tiie United States, which should be re- 
garded as applicable to what is admitted, or must be admit- 
ted, to be legitimate for the business of the United Shoe 
Company. 

We may well call attention to some particular provisions 
in the leases and licenses, although they do not carry tu 
very far towards solving the whole case before us. Among 
other provisions is one requiring lessees to use exclusively 
one or more classes of machines included in groups of ma- 
chines, under penalty of having all the machines included 
in those of other groups reclaimed. The licenses also cover 
periods of not less than 17 years, thus regardless of the un- 
expired terms of the patents relating thereto. Also they 
cover a requirement that the lessees obtain from the United 
Shoe Company all duplicate parts, extras, mechanisms, and 
devices used in operating, repairing, or renewing. With 
this there is an allegation that the parts can be obtained only 
at enormous prices. The record, as we repeat, gives us no 
definite rules for determining how far each of these provi- 
sions is legitimate, or otherwise. It nevertheless appears 
that the prices for duplicate parts, etc., wore never exor- 
bitant, but that the contrary is true. Also it appears that, 
to a large extent, the requirement that duplicate parts, etc., 
should be obtained from the Shoe Machinery Company 
is for a large part reasonable. This and some other provi- 
sions may relate to the standardizing, and to continuous 
harmonious use of a long line of successive machines, for 
which standardization and harmonizing lie at the foimda- 
tion, as they are the very like of some modem systems of 
production. Other allegations with reference to this topic 
are either frivolous or too general to support of themselves 
any practical results. Consequently it becomes necessary 
for us to state the case more fully as claimed by the respond- 
ents, in order to attempt to furnish some tests as to how far 
provisions of the kind complained of are legitimate with 
reference to some portions of the business of the Shoe Ma- 
chinery Company which every one must admit it is entitled 
to pursue. The positions and peculiarities of the case are 
so extensive and novel that it is impossible to apply with 

96886*— TOt 5—17 15 
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any satis&ctioii any orcfinary tests 'of what are feaisoiiabfo 
and normal, and what ai^ unreasonable or abnonnal, ftn 
qiiirements of the leases or licenses, without a particular 
view thereof. The case in these respects, as stated by the 
[859] respondents, has many phases that the determina- 
tion of what portions of the provisions of the leases and 
licenses are normal, legitimate, or reasonable as applied 
thereto is a complex topic, requiring much investigation, 
supported with great patience and care. What we now 
extract from the positions of the respondents in reference 
thereto is substantially supported by the record. 

These extracts commence with the fact that the circum- 
stances appearing in the well-known Standard OU case, 
221 U. S. 1, 31 Sup. Ct. 502, 55 L. Ed. 619, 34 L. R. A. 
(N. S.) 884, Ann. Cas. 1912D, 734, and the American To- 
hacco Company case, 221 U. S. 106, 31 Sup. Ct. 632, 55 L. 
Ed. 663, are so far unlike the circumstances appearing here 
that no particular assistance can be derived therefrom with 
reference to what conditions or requirements should be nor- 
mal, legitimate, or reasonable here. The respondents say: 

“ This particular business of shoe machinery started about 1860 with 
the McKay sewing machine. There are men now alive who saw the 
first McKay machine, Introduced about 1860. At the time the ma- 
chine was Invented by Lyman Blake, there was not in a shoe factory 
a single machine outside of the sewing machine for stitching the 
uppers, except a machine for making strips of outsoles and a knife 
organized Into a ^rame which roughly shaped the outsole. There 
were a few crude lagging machines in use. There was not another 
machine, and shoes were made absolutely by hand. The business 
was insignificant as a whole even, and the individual units were 
most Insignificant. McKay had $140,000 when he bought it. He 
thought that it was a perfect machine, but his $140,000 was gone 
before he was able to sew a shoe on It commercially. And that Is 
the history of all these machines. They have been most expensive 
in their development. One unexpected failure after another has 
broken the hearts of the Inventors and promoters before success was 
attained.” 

”TheD came the Civil War/and the demand for shoes for the sol- 
diers was such that the McKay machine was able to get a start 
which oth^wise it might not have gotten.” 

”At the moment when McKay started to put this machine out, 
Sniaa"^ Jdmrwin and McKay together invented for this business the 
r<#alty system, and that system has prevailed throughout the shoe- 
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medilQery bneliieee from the beginniiigi It was a asratem of leaalw 
madUnea, ad<n>tedi in order that the shoe manufacturers might be 
Indnced readily to take the madiines. Because in the case of ea<A 
new machine it wassail an experiment^ the shoe manuf^urers did 
not dare to take such niachines and inyest their capital in them. 
They did not have the capital to invest This policy was satisfactory 
to the last degree, and from MdCay’s time to the present day the 
royalty and lease system has been the prevailing and characteristic 
method of the shoe-machinery business, so far as the great variety of 
elaborate and refined machines which have followed the first McKay 
machine are concerned. One thing which the Government asks in 
the case is that the leasing system which has prevailed from the start 
in this Industry should be destroyed. If the court should declare 
illegal, as the United States asks it to do, the protective clauses in 
our leases which we have put there to make the system safe and 
practicable, the leasing system would have to go.** 

“There are two important aspects, at least, in which this shoe- 
machinery business is unique. One is that, In every single step in 
this business up to the point where to-day we are building 350 ma- 
chines, the machines have been patented machines, always patented, 
and likely to be patented for an Indefinite time in the future, because 
this art Is not yet exhausted. Thirty-five* millions of dollars of the 
property of the Shoe Machinery Company is in the hands of these 
shoe manufacturers. It finances them to that extent. It keeps those 
machines in repair, so that the shoe manufacturers have no question 
of maintenance— no cost of maintenance to deal with. It sees that infor- 
mation calculated to make the operation of the machinery more effec- 
tive is collected [860] and disseminated throughout the factories. 
The shoe manufacturers who deal with our company do not have to 
be on the watch to get the best possible machines. They know that 
the defendant will supply them with the best. They know that their 
machinery is the best in the world, and that, if better is devised, they 
will surely have it. There is nothing for them to look after except 
the question of labor, the purchase of material, the design of their 
goods, and selling them. It is with this business, not with any other, 
that the court has to determine whether what these respondents 
have done, what contracts they have made, have been in the normal, 
orderly, natural line of development.*’ 

“McKay had his lasting machine, Thompson had his lasting ma- 
chine, soon Copeland came along with his lasting machine-^11 pat- 
ented ; and the impression right straight through of those working in 
this art who were most intelligible was this : That you might do many 
things with machinery in shoe manufacturing, but you never could 
last by machinery, because you are dealing with leather, which is n 
mmit difficult thing to deal with. It Is so expensive that every scrap 
.should be saved, and none injured. No two adjacent centimeters of 
leather are the same in diaracter and condition. In flexibility and 
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cnpftdty for stretching no two s^ts are alike, the snrfa^ didEMtar 
coniitantly Tarles, and yet you most make a finished shoe ^Oiont 
waste or loss and as perfect as possible, and t^ two shoes of every 
pair must be perfectly matched. It was the general belief that the 
lasting machine was an idle dream.*' 

** But the lasting machine has come ; and so has every other machine 
that was required in this industry. The 150 processes that are em- 
ployed in making shoes are all done to-day by machinery. It Is only 
a short time ago that there was some talk about cutting out the up- 
I)ers; men said that you never could do that. Human Intelligence 
seemed absolutely essential for the work. Now, we have a machine 
that doubles the efficiency of the human operator in cutting or dieing 
out the uppers, and does it much better. This is the clicking ma- 
chine." 

" Moreover, the No. 5 laster of to-day is of such a character that the 
Ideal and the Chase of 1899 are practically obsolete machines. The 
welter and stitcher of to-day are enormously more useful, efficient, 
and economical than those of 1899, as the record shows. The rough 
rounder has been perfected ; and so it goes right straight through With 
every machine in use in 1899, as to all of which there have been a long 
line of patented improvements, one succeeding another at frequent 
Intervals, every one of which does something that previously was done 
by hand, or was not done at all. So that to-day you have a completely 
developed organization of machinery adapted to the manufacture, 
under the most favorable conditions, of the shoes that the public re- 
quire. If the requirements change, the machinery is at once changed 
to meet those new requirements, and there has been a continuous and 
large gain in economy and efficiency. 

" We talk chiefly about the welt shoe, because that is the most im- 
portant shoe of all, and the one to which our business most largely re- 
lates. There were only 17,000,000 of them made in 1898, or less than 
10 per cent of all shoes made. In 1910 there were made over 
86,000,000 pairs, and the proportion of welt shoes to all shoes made 
has been steadily increasing. And why this increase? Because we 
have given to the shoe manufacturers, between 1899 and the present 
time, better machines and radically new machines, which enabled 
them to make those shoes successfully and at a low cost. We are 
solely responsible, for this entire development. The whole credit of it 
belongs to us." 

" Now, it is not unreasonable to look at this complex and complete 
shoe-machinery system in this way. Take a screw machine. There 
there is an organization on one frame which feeds the bar, cuts off 
the right length, puts in the screw thread, makes the point, makes 
the hand, and cuts the slot in the head, thus making a cqknplete 
The manufacture of a shoe in a modern factory is 'piacU- 
eally a unitary operation, Uke the making, of a acrew; every of 
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'iUe'niuiy eoOnllaated to the othen, as tf ,aa wen tahew 

In a' single inad4ne> Byetythl|ig la aimed at one prodaat» and eye^ 
l^ngJe machine is definitely mated to the macl^es that follow It, and 
to the [8611 machines that are back of It. These machines, that we 
have talked Sbont as being classified Into ‘ department^’ cover some- 
times machines of one department ‘tied* to those of another; yet 
there is no consecutive ralation of one department to another in the 
(»;der of use of the machines in making a shoe, but you start in 
with one machine from department *A,’ and take the next from de- 
partment ’D,’ and then one from ‘G,’ and then one from ‘B,’— the 
result being that, when you get through, they have all been inter- 
woven, and the sequence Worked out, not department by d^rtment, 
but one machine after another. In any order as far as the dqiart- 
ments are concerned. That Is, the whole Is a continuous process, 
aimed at one unitary result ; and each of the machines, whatever the 
distribution among the different departments, is organized to suc- 
ceed the prior machine efficiently, and to prepare the shoe for the 
next machine. Any one of the machines may spoil a shoe, and the 
result is that one of the great problems of this art has been to 
organize each machine, so that not only will it do its work without 
injury to the shoe, but that there will be no difficulty when you come 
to the subsequent machines. The work of each machine must be done 
so that the next machine will work with the required accuracy.” 

That the whole system thus described, past and present, 
is, and has been, supported and covered by patented machin- 
ery, is shown by the extracts we have already made in that 
connection. 

What we have submitted about the leasing system, and the 
propositions of the respondents which we have cited, and 
which cover so large a field, constitute an organization 
so successful in its operations, continuing so long a time, 
and so harmonious in its major parts, that anything which 
would bar out provisions in the leases and licenses necessary 
to the maintenance thereof must be admitted to be injuri- 
ous to the. manufacturers of shoes, as well as to the manufac- 
turers of machinery, with regard to what each justly desires 
to accomplish. However, the numerous provisions prevail- 
ing in a very considerable variety of leases and licenses, in 
a very considerable variety of forms, involve so much investi- 
gation and so much study that that investigation and that 
study should not be claimed or expected from any court of 
jn^pe as primary work; and it should fimt be taken in 
hand by a master. This proposititm, moreover, is enor* 
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moudy /enforced by the systems of sttn^rdizsiiony sad of 
othear special peculiarities, involved in the enormous work of 
r^airs, and incidentally of supplying parts, which Shoe 
Madiinery Company is now accomplishing at important 
but distant parts of the United States, at an annual ex- 
pense said to be in the employment of over 600 men, giv- 
ing their services exclusively thereto, and all to the unquali- 
fied satisfaction and the very great saving of time and ex- 
pense of the shoe manufacturers* industiy. The better 
practice is to refer all such matters to special masters. 

In this connection we make no special reference, and have 
come to no conclusions, in regard to the effect on the pend- 
ing case of the legislation of Congress enacted since this 
case was submitted to us, nor with reference to the question 
whether or not the rights of the parties affected by this 
legislation would require supplemental pleadings. All such 
matters would primarily be a part of the special master’s 
finding, if appointed. 

We are brought next to a series of independent trans- 
actions on which the United States rely, relating to the 
acquisition of and control by the United Shoe Machinery 
Company of certain businesses, [36S] alleged to have been 
acquired for the purposes of destroying competition, and 
thus extending the monopoly alleged in the bill, and cover- 
ing various periods from Mardi, 1899, to the time of trial, 
amounting, by the schedule given us, to something more 
than 50 instances. Some of these on their faces are only 
” efforts after greater efficiency,” as suggested in United 
States V. Win8l<m, 227 U. S. 202, 217, 83 Sup. Ct. 253, 57 
L. Ed. 481, already referred to. Those that remain which 
are of any consequence are connected with the acquisition 
of patents, either directly or indirectly, and are covered by 
what we have already explained. Of this latter class, so 
far as we can understand it, is the acquisition of the capital 
stock of the Goddu Sons Metal Fastening Company. This 
case is worthy of being treated as a typical one. The trans- 
action occurred in March, 1899, the month after the United 
Shoe Machinery Company was formed, and more than 11 
years before this bill was filed. It related to patehiable 



00 . 706 

OptmiMi «f the Oonrt 

invcnfilcms for metallic fastenings. This transaction semns 
to be disposed of by the general propositions we have al' 
ready laid down about patent rights. It also involves a 
complaint several times made that the United Shoe Ma- 
chinery Company has taken agreements from inventors 
barring them from competing with it; but such agreements 
are legitimate in connection with sales so far as they run 
parallel to the sales, or wherever they avoid unnecessary 
competition. The law on this point, within this genera- 
tion, has been extensively altered and broadened, so that 
now covenants of this kind may be taken coextensively with 
the breadth of the trade bargained for in connection with 
them. So far as we have been able to discover, the various 
agreements of the character spoken of and included in the 
prosecution have been no broader than the law now allows. 
There may be some minor exceptions, but they have not 
been brought specifically to our notice. 

We come now to the transactions with Thomas G. Plant 
as alleged in the bill. The real life of this transaction is in 
what we have said about the patent rights involved here 
and about the provisions of the leases and licenses. With- 
out those it would be impossible to construct any case of re- 
straint of trade under the Sherman Anti-Trust Act mapped 
out by the bill we have before us. Without them there can 
be no illegal structure whatever. All the property, includ- 
ing that acquired from Plant personally, covered by these 
matters, has been broken up and lost sight of as an entity, 
except only the shoe manufacturing business, the control 
of which was acquired by the control of Plant’s shares of 
stock in the T. G. Plant Company, while the shoe manufac- 
turing business is not within the purview of this prosecu- 
tion, because there is no claim of a monopoly acquired in 
that occupation. Whatever else was acquired from Plant 
was either patented machinery, or patents, or inventions 
which stood for incipient patents. So much, therefore, of 
the property acquired from Plant, except the shoe manufac- 
turing butiness property, is subject to what we have already 
said about patents and the provisions contained in the leases ' 
and licenses we have referred to, incidental thereto. Moxor , 
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dver, as to all of these incidental matters, the learned obtitiisel 
for the complainants said as follows: 

18681 “ The leasing system In and of itself Is not a violation of law : 
the acquisition of competitors was not a violation of law; ihe threats 
and Intimidation of competitors did not constitute, in and of them* 
selves, a violation of law ; but when all of these things, are taken to* 
gether they form an unlawful plan; therefore the plan will make 
the parts unlawful ; so that if we started In 1899 with a lawful com* 
blnatlon, and that combination is used to build up a monopoly, we 
see no reason why the court cannot go back to the original comblna* 
tlon and separate it for the purpose of restoring competitive condl* 
tlons, because that combination has been used as an instrument for 
monopolizing the business.” 

This can justly be construed as a proper admission that 
the subject-matters submitted by the bill are to be taken sub- 
stantially as a whole; so that, if the fundamental matters, 
which lay at the foundation on which the structure was in- 
tended to be built, go out, the whole goes out. The court is 
not called on to reconstruct what was intended to be built 
by the United States, if the most essential parts of that 
structure have disappeared. It is well to observe that, to a 
stranger, the transaction with Thomas O. Plant seems a very 
large one; but, as compared with the manufactured product 
of some of the witnesses who testified in the case, it was a 
minor thing, and particularly so when compared with the 
product of 86,000,000 pairs of welt shoes in 1910, and as 
compared with the great transactions to which this prosecu- 
tion relates. 

There have been many unthinking criticisms of the re- 
spondents in this case, both Federal and State, some semi- 
official, and some personal, and therefore irresponsible; but 
the conduct of this long and laborious trial before this court 
has been a model for those who witnessed it It has been 
conducted with extraordinary persistency and ability, but 
with fair and open hand, and constantly with that courtec^y 
due the counsel and this tribunal. 

The court having carefully considered the pleadings of 
the parties and their evidence, and heard the counsel, it is 
ordered, adjudged, and decreed that the bill of the United 
Stetee herein be dismissed. 
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1. United Shoe Machinery Company of New Jersey, or- 
ganized early in 1899 by consolidation of the properties and 
business of several constituent companies, is charged to- have 
been formed in violation of the Anti-Trust Act. 

This claim is based on two alleged grounds: (1) That it 
destroyed competition between the component companies; 
(2) that it was brought about with an unlawful intent on 
the organizers’ part to destroy such competition and to use 
(he consolidation as a step in carrying out an unlawful 
project formed by them to acquire a monopoly. (Petition, 
pages 18, 80, of record.) 

Has the United States proved that such destruction of 
competition resulted from the consolidation as made it a 
combination in restraint of trade? Taking the facts to 
which the evidence relates in order of time, this is the first 
question presented. 

The restraint or monopoly alleged in the petition is re- 
straint or monopoly of interstate commerce in “ any and all 
kinds of shoe machinery i. e., in shoe machinery generally. 

But it appeared early in the trial that no such charge 
could be 1364] proved, because neither the business of the 
component companies in 1899 nor that of the United Shoe 
Company from its beginning until the bill was filed related 
to all kinds of shoe machinery.” Both were always limi(»d 
to certain kinds only. This was finally conceded, and the 
field of trade in shoe machinery with which this case is 
concerned limited by concession of the complainant’s coun- 
sel to machines of the following kinds : (1) Lasting or “ pull- 
ing over” machines, used for adjusting and attaching the 
upper of a shoe in process to a last; (2) machines for pre- 
paring bottoms and heels and fastening them to uppers; 
(8) machines for finishing bottoms and heels after they have 
been so fastened; (4) eyeletting machines for inserting eye- 
lets in uppers; (6) ‘‘clicking machines” for cutting out 
uppers. The “shoe machinery” as to which restraint or 
moiidpoly is charged, therefore, includes machines of the 
above kinds only, for the purposes of all questions here- 
inafter consider^ It is to be noted that such madunes 
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are iosaiBcieDt for the makiiig of a complete sho^ and 
no attempt to control machines for stitching uppers is 
diarged. 

We are concerned only witii the first three of the above 
classes, so far as regards the above consolidation in 1899. 
None of the constituent companies then made or dealt in 
eyeletting or clicking machines. These originated with the 
United Company. It introduced and developed them later 
on, at different times during the development of its own 
business after 1899. Its eyeletting machines were first pro- 
duced about 1902; its clicking machines in 1908 or 1909. 

The United Company was formed February 7, 1899, tak- 
ing over, in exchange for its own stock, or for cash, or both, 
the business and property of each of the following con- 
cerns: Goodyear Shoe Machinery Company and Interna- 
tional Goodyear Shoe Machinery Company (both in the 
same line of business and hereinafter together called Good- 
year Company) ; Consolidated & McKay Lasting Machine 
Company (hereinafter called Consolidated Company) ; Mc- 
Kay Shoe Machinery Company (owning and controlling 
Davey Pegging Company and hereinafter called McKay 
Company). From money obtained by issue and sale of 
other shares of its own stock it bought in March, 1899, the 
stock, business, and property of the Eppler and Interna- 
tional Eppler Welt Machine Companies. These, though 
strictly acquisitions of the newly formed United Company, 
after its formation, may, for the purposes of the present 
question, be regarded as constituent companies. 

To allegations found in the petition (page 18) that the 
business and property of the Goodyear Company, the Con- 
solidated Company, and the McKay Company were taken 
over by the United Company “ at values far in excess of real 
worth,” reference is made at this point only in order to, state 
toat no proof of any kind was offered in support of them, it 
was not argued on the petitioners’ behalf that they w«re 
true, and they therefore require no further notice for any 
purpose in the case. There can be no doubt that each oou- 
oem had an established business already of great value apd 
powwwing great possibilities of development, or that 
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•lao o»ned piiteiits and property of very great value in oon- 
neetkm with its business. 

Up to the time of their union each constituent concern had 
been |$65] dealing, generally speaking, in a line of ^oe 
machinery for the most part distinct from that dealt in by 
the others. Thus the Goodyear concern’s business had been 
that of making and dealing in welt-sewing and outsole- 
stitching machines and auxiliary machines for use there- 
with, all designed for the manufacture of Goodyear welt 
shoes; also one kind of lasting machine, called the **Ideid,” 
designed for lasting women’s welt i^oes. The machines of 
the Consolidated concern were lasting machines of three 
kinds, designed respectively for lasting men’s welt shoes 
(this was called the Chase”), heavy metallic fastened or 
pegged shoes, and McKay sewed shoes. The machines of the 
McKay concern were heeling machines, metallic fastening 
machines, and Davey pegging machines. The Eppler ma- 
chines were welt-sewing machines and certain auxiliaries 
therewith used in making welt shoes (not Goodyear welts). 
After the union the United Company proceeded to make and 
deal in all the above machines. 

It is here to be noted that the Goodyear welt method is 
only one of several methods of uniting the upper and sole of 
a sewed shoe. This method was from the outset in direct 
competition with the McKay method, and it has so continued 
until the present time. The Eppler welt machine was for 
doing the same thing by still another method. As the Mc- 
Kay method is and has been open to all the world, shoe manu- 
facturers are and have been always able to obtain machines 
for sewing uppers and machines (i. e., McKay sewing ma- 
chines) for attaching bottoms to uppers, independently of the 
United Company or any of its constituent companies. 

The various machines produced as above by each constitu- 
ent concern were, as the petition alleges (page 15), all made 
** under letters patent of the United States and of other coun- 
tries.” The patents belonged to the respective concerns and 
covered improvements from time to time embodied in each 
machine during the course of its development by tiie concern 
p«odudng it. Each concern had so far developed and im^ 
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its owQ ipadunes that they ynxe, in 1899, the mh* 
dhines principally in use by shoe manufacturers thioi^hont 
the United States in doing the respective kmds of work for 
which .each was adapted as above. All the patents referred 
to passed by the consolidation to the United Company. Each 
concern had further improvements upon its machines under 
trial, and all the rights in these inventions also passed to the 
company. 

The combination was not unlawful so far as it did no 
more than put the different groups of non-competing pat- 
ented machines into one control. United States v. Winslow, 
297 U. S. 202, 33 Sup. Ct. 253, 67 L. Ed. 481. It was not un- 
lawful unless, to an extent injurious to the public interest, it 
destroyed competition. In support of the charge that there 
was such destruction of competition, the United States con- 
tends that before the combination (1) the Goodyear Com- 
pany and the Consolidated Company were competing in last- 
ing machines, and (2) the Goodyear Company and the Ep- 
pler Company were competing in welt-sewing machines. 
Unless the termination of such competition as existed be- 
tween these concerns in respect of these machines made the 
combination unlawful, it was not unlawful because of any 
destruction of competition involved in it. 

[366] (1) As to the alleged competition in lasting ma- 
chines, it is not claimed that there was any, so far as two 
of the three kinds made by the Consolidated Company are 
concerned. These 'ere the “ McKay-Copeland ” laster for 
lasting heavy metallic fastened or pegged shoes or brogans, 
and the ** hand-method McKay” laster for McKay sewed 
shoes, and neither of them could be used to last welt tiiOes, 
for which purpose alone the Goodyear Company’s ** Ideal” 
laster was adapted. The only question here is whether the 
latter machine can be regarded as competing with the re- 
mainii^ laster of the Consolidated Company (the Chase ”). 
With still another laster with which the Consolidated Com- 
pany was experimenting in 1899, for use on welt shoes, we 
are not here concerned, because, though this laster was aftw- 
ward further improved, developed, and finally furnished to 
nmn by ithe United Company^ it' had not be«ii..made an 
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of commeroe in any practical sense when that oom- 
pshy was formed. 

There is no proof of any actual use of the ** Chase ” laster 
otherwise than for its intended purpose of lasting men’s 
welt shoes. It could not work well for use with the lighter 
leather whereof women’s shoes are made. The Ideal” 
lastor, used almost exclusively for its intended purpose of 
lasting women’s welt shoes, could not be relied on to work 
well with the heavier leather whereof men’s shoes are made. 
The proof relied on to show that it competed with the 
“Chase” went no further than to show that a niunber of 
“Ideal” machines, small in proportion to the total number 
then in use, were being used in a few factories on men’s shoes, 
notwithstanding their want of adaptation to such use. 
That there was any attempt to put either machine into 
the market as against the other does not appear. No com- 
petition between the two in the usual sense of the term is 
shown. After the consolidation, by the addition of a pat- 
ented “hold-down attachment” added by the United Com- 
pany to the “Ideal” in 1901 or 1902, some of the defects 
referred to were removed, but not until then can it be said 
to have been commercially successful for work on men’s 
shoes. Before this improvement, it possessed at most a lim- 
ited possibility of such use. I am unable to consider it estab- 
lished that competition in any practical sense was destroyed 
when the United Company became owner of both machines. 

(2) As to the alleged competition in welt-sewing ma- 
chines, the question is to what extent the Eppler welting 
machinery can be regarded as competing with the Good- 
year welting machinery. Outside of that produced by these 
two concerns, no other welting machinery appears to have 
bem on the market at the time. 

The Eppler machines were adapted to produce men’s 
thick-soled welt shoes only. They could not produce 
women’s welt shoes (except perhaps those having the thick- 
est soles), nor turn shoes of any kind, nor Goodyear welt 
shoes, either men’s or women’s, because of the difference 
between the respective machines in the character and posi- 
tion of the seam left in the inner sole of tiie shoe. The Good^ 
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yoir madiined could ptoduoe shoes of all the Idaila 
The differences referred to resulted from differehces in ^ilie 
character and operation of the machinery belon^ng to the 
different ^ystema These differences in character and in 
posfflble field of use had resulted, when the L867] UzuLted 
Company was formed in 1899, in tiie fact that over 2,500 
Goodyear welting machines were in use as against 80 or 
40 Eppler machines, one-third of these being used in the 
factory of the president of the Eppler Company. The 
evidence leaves me unable to believe that the posiable field 
of competition between the two machines was large enough, 
or any actual existing competition significant enough in 
amount, to warrant the conclusion that the acquisition by 
the United Company of both machines involved such de- 
struction of competition as rendered it unlawful. The Ep- 
pler machines were not suppressed by the United Company. 
It continued to supply them until the progress of improve- 
ment in such machinery superseded them. The patents 
covering them have long since expired, and it is open to 
anyone to make and use such machines if he desires. There 
is no present monopoly in them, and no action taken by the 
court could restore them to the field of competition, or en- 
courage or create competition by them. 

Nor, if such competition as is shown to have existed be- 
tween the “ Chase ” and the ^ Ideal ” laster be taken together 
with that shown to have existed between the Eppler welt- 
ing machinery and. the Goodyear welting machinery, do I 
find it credible that the avoidance of both amounted to a 
consideration of any substantial importance, so far as the 
formation of the United Company was concerned. No rea- 
son appears for supposing that the real purpose for which 
the constituent companies were brought together, as dis- 
closed not only by the evidence regarding all the circum- 
stances as they existed in 1899, but by the evidence as to 
the course of development thereafter pursued by the United 
Company, was other than that stated in a circular letter to 
the Goodyear stockholders issued February 8, 1899, the day 
following the organization of the United Company. (Peti- 
tioner’s Exhibit 152.) This dwelt upon the advantages to 
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be steordd by putting into one control *^the most eflldwt 
types” of shoe maohinety. In VnUed Statet r> Tflnslotp, 
above cited, which was decided more than a year after the 
present bill was filed, it was said that the combination here 
in question was, on its face, ** simply an effort after greater 
eflicieniy,” and the legality of combination for such a pur- 
pose is foUy recognized. 

Under their respective patents upon the ** Chase ” and the 
** Ideal ” lasters there was litigation pending in 1899 between 
the Consolidated Company and the Goodyear Company, each 
claiming that the other’s machine infringed its patents. Also 
under the patents covering their welt-sewing machines there 
was similar litigation pending between the Eppler Com- 
pany and the Gk)odyear Company. A result sought to be 
attained by both parties to these controversies, and accom- 
plished by them through the acquisition of all the patents 
by the United Company, was the termination of all this 
litigation. Reference is made below to other later acquisi- 
tions by the United Company, an important feature of which 
was that litigation, troublesome and expensive on both sides, 
was avoided or terminated. In so far as any of the defend- 
ants’ transactions were in order to accomplish results of 
this kind, it cannot be said that their purpose was unlawful. 

For the reasons stated, 1 am unable to find the charge that 
the United Company was unlawfully formed because of 
competition which it de[368Jstroyed sufficiently supported 
by the evidence. It would, in any case, be difficult to regard 
this as sufficient ground for a deci'ee dissolving the company 
into its component parts, under a bill not filed until more 
than 12 years had passed since the combination complained 
of was accomplished. During this period, as the evidence 
shows, investments of a very large amount had been made, 
not merely by the defendants, but also by the outside public, 
in the extension and development of the company’s united 
business, the component companies passed out of existence, 
and the. machines as made by them in 1899 were so far de- 
veloped, improved upon, or added to by the United Com- 
pai^ as now all to have become obsolete. To put the parties 
or the public back into the state of the prior art which 
existed in 1899 is, of course, an impossibility. 
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' 2. doming nttkt to the question whethw mr not’ it has been 
proved that the United Company was formed with w un> 
lawful intent on the part of its organizers to destroy emn- 
petition in the future and use the consolidation they th^: 
effected as a step in carrying out an unlawful project to 
establish a monopoly, we are brought to the consideration 
of the acts and doings of the United Company, or of - the 
other defendants through its means, from the time it was 
formed until the fling of this petition in December^ 1911. 
It appears that the United Company itself, and what has 
been done in connection with it during that period, has been 
under the control, speaking generally, of the same defend- 
ants who brought about its formation in 1899. Of their 
actual intent in forming it, and in taking the various steps 
which they have taken as above in coimection with it, there 
is no direct proof overcoming their d^ial that it was such 
as the petition charges, and no way of judging, except from 
the necessary results of all the steps proved to have been 
taken by them, as a whole. 

But it is important at this point first to determine how far 
certain allegations of the petition, which characterize the de- 
fendants’ alleged project and their motives for forming it, 
have been sustained by the evidence. These are found on 
pages 15 to 17 of the record, and they are in substance that 
the component companies were, in 1899, manufacturing their 
respective machines and parts thereof under patents, that 
“ many of the bash: patents on the principal machines were 
about to expire,” that their manufacture and use was thus 
about to become open to the public “ in the near future^” and 
that the defendants, not being satisfied with the rights they 
had enjoyed under the patents and intending to expand and 
perpetuate them to the public detriment, devised the alleged 
project of acquiring a monopoly which the petition there- 
after describes. 

^is trial began on May 20, 1918. On June 27, 1918, the 
petitioner, having introduced substantially all its other di- 
rect V^d^ce, stated that it desired to offer proof in support 
of Allegations just referred to, but was not then prepared 
into tile matter. 
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By consent, an order of reference to a qaecial examiner 
was thereupon entered (pa^ 262 T, 1996) for the purpose 
of taking such evidence as either party should offer regard- 
ing those allegations, out of court. Such evidence was re- 
quired to be completed by October 11, 1918, but successive 
extensions of the time were afterward found nec[869]e8sary 
and allowed by consent. Before the examiner, the petitioner 
did not complete its direct evidence tmtil October 6, 1918, 
and the evidence on both sides was not completed until No- 
vember 19, 1918. 

At the final arguments, however, on June 2, 1914, the 
statement was made by petitioner’s counsel that so many 
machines and patents were involved that examination of 
more than a very few had been impossible. It seems obvious, 
therefore, that the allegations in question could not have 
been founded, when they were made, upon any adequate or 
complete investigation of the facts. 

Nor can it be said that they have been sustained by the 
evidence before the examiner. It seems unnecessary to 
spend time in considering what patents could and what 
could not properly be regarded as “basic,” in view of the 
fact that, of the patents principally relied on as such by the 
petitioner — those protecting the welter and stitcher of the 
Goodyear Company — there were two, one upon its welter, the 
other upon its stitcher, which ran until 1908 and 1909, 
respectively. The petitioner’s final position, indeed, as to 
what was proved by the evidence before the examiner, was 
by no means that taken in the allegations referred to, but 
was only that the two machines above mentioned and oth- 
ers protected in 1899 by patents not insisted on as “basic” 
patents, became free to anyone to make or use — ^without 
any of the patented improvements added to them by the 
United Company since 1899, but nevertheless capable of 
successful commercial use — before the filing of this petition 
in 1911. In view of all the above, I must regard the allega- 
tions here in question as not sufficiently supported by proof, 
and hold that no such motive is shown to have prompted 
either the mganization of the United Company or any of 
its subsequent doings. The effect of the evidence and of the 
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|ietiti(»ier?t srganient is to ibow that Goodyew macbincs of 
tlift old type are capable of. commercial use and could have 
been made by anyone who chose to mahe them. That^ after 
the expiration of the two so-called basic patents, machines 
constructed according to them were not used, is sufficiently 
accounted for by the superiority of the newer machines 
which the defendants had introduced. For that reason the 
older machines did not enter into competition with them, 
and the defendants caimot be charged with suppressing such 
competition. 

3. The combined business of the componmit companies, as 
c<mducted and developed since 1899 by the United Com- 
pany, related most largely to the machines used in pro- 
ducing welt shoes. The use of such machines (and thereby 
the production of and demand for such shoes) is shown to 
have been very greatly promoted by patented improvements 
made upon the machines of 1899 by that company, greatly 
increasing their efficiency and capacity, and by improve- 
ments effected by that company since 1899 in the methods 
of manufacturing them. It appears that the total number 
of welt shoes produced in this country in 1899 was about 17 
million pairs, and in 1910 about 86 million, the total pro- 
duction of all kinds of shoes increasing during the same 
period from about 175 to about 280 million, and- the Good- 
year welt shoe being all this time in direct competition with 
the McKay sewed shoe. 

It is further ^own that the above improvements in the 
machines [370] and their manufacture were accomplished 
by means of constant investigation, experiment, testing, and 
invention by competent experts employed by this company, 
involving a very large expenditure on its part. These efforts 
were directed, not only toward making each machine as effi- 
cient as possible by itself, but also toward increasing its effi- 
ciency for so performing its own operation upon a shoe as 
best to combine it with the work upon the same shoe by the 
humerous other machines "required for performing the re- 
maining necessary operations— in order that all the many 
^auoQMsive operations performed should coSperate towwd the 
■piodk' tocmomical and efficient accomplislmaait ol the best 
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&m 1 re^i:^ in prodnct And besides thus developing end int- 
proving the nnudiines of 1899, the company kept pace with 
the requirements of manufacturers by the invention and pro- 
duction of niany other machines or improvements, unknown 
in 1899, as the need for them became apparent. 

There is no question that the above-described development 
of the United Company’s business has resulted in a very 
great commercial success. Its machines, as was the case with 
those produced by the component companies in 1899, have 
ever since been those which shoe manufacturers in general 
can use to the best advantage and therefore prefer. The in- 
crease in the number of its machines in the hands of users 
has been very large. Nor is there any question that of all the 
machines, of the kinds to which this case relates, in use when 
the petition was filed, those of the United Company consti- 
tuted all but a very small proportion. 

It is nevertheless true that, considering the whole field of 
machinery for stitching together the bottoms and uppers of 
shoes, there has all the time been free competition. The use 
of other machinery to accomplish the purpose has always 
been open to shoe manufacturers. In that part of the field 
of trade in shoe machinery to which the case is now limited 
as above, the defendants have been not monopolists but com- 
petitors. Their only means for holding the field have been 
legitimate means — ^better machines. Their specialization in 
machines for bottoming shoes, and not a monopoly of such 
machines, has been the cause of their success. 

No support is found in the evidence for the charge in the 
petition (paragraph X) that '‘enormous and unreasonable 
profits” have been made. This allegation is made in con- 
nection witii, and apparently depends upon, the allegatimi 
of which, as above stated, there is no proof— that the prop- 
erties combined in 1899 were taken over at excessive valua- 
tions. Nothing shown by the evidence warrants the con- 
clusion that profits unreasonably out of proportion to the 
extremely large cost at which the business has been developed 
and is maintained, the great investment of capital it has 
requited, and the enterprise, inventive skill, and business 
ability devoted to it have been realized. Nor has it been 
made to aj^ear that the charges made for the privilege 
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If tiisro is sny sense in which the result attained ss abose 
can be called a ** monopoly,” it doas not &>Uow, ia fWW of 
tile circumstances [ 871 J shown, that the defendants have 
either restrained trade or been guilty of monopolizing or at- 
tempting to monopolize within the meaning of the act. Nor 
can I regard the case as one in which any presumption 
arises, from the fact that so large a proportion of the users 
of these machines use the defendants’, that the defendants 
have committed any of the above forbidden acts in accom- 
plitiiing the above result. The proof is too complete that it 
has been in fact reached by the use of methods entirely law- 
ful, the leading features whereof are below indicated. As 
has been said, the field they have occupied is a special field, 
and the product for which their machinery is adapted is of 
higher price and quality than the product of the machinery 
of others. 

The business which the defendants have developed and 
established is not and has never been one in which everybody 
might freely engage. No one else could lawfully make or 
use machines containing improvements covered by the de- 
fendants’ patents. Nor can it be said that the demand for 
such machines which they have supplied existed independ- 
ently of the defendants; on the contrary, they have created 
it by the new methods of shoe manufacture which their im- 
provements have educated and enabled manufacturers to fol- 
low. It cannot justly be said that the case is one in which a 
field of commerce normally belonging to all has been cap- 
tured by a single concern. The principles applying in such 
cases cannot justly be applied here. In so far as the de- 
fendants’ occupation of the field has been due to the greater 
desirability of their patented machines and to the' superiority 
of their methods of makipg and supplying users with such 
machines, no reason appears for holding it unlawful, what- 
ever its extent. 

Supplementing the production and development of its 
yaripiis patented machines, methods introduced by the 
United Company tor keeping them in effideot , operating 



]|>odcei CL j^'emiieanlii^ 

otmditiott ^vHliile in haads of their Tarious users through' 
out the country have most effectively aided the development 
of its businesa It has undertaken, not only to train opera- 
tives in the proper use of the machines and to secure the 
prmnpt repair of any machine disabled in use, but also to 
supply each user from time to time with the latest improve- 
ments, either by adding them to the machines or by substi- 
tuting improved for superseded machines, without extra cost 
to the user. This service it has furnished by maintaining 
at central points bodies of competent employes who attend 
to the above matters whenever and wherever they are noti- 
fied by users that such attention is desired. 

A system of standardization, introduced since 1899, where- 
by corresponding parts of the various machines have been 
so constructed as to be interchangeable whenever possible, 
has, in connection with the service furnirhed as above, effect- 
ed a great reduction in the time lost by machines in waiting 
for repair. The introduction of such a system could not 
have been effected by the component companies, because each 
carried on the manufacture of its machines at a different 
place. While each of them rendered to its users some service 
of the character described, this was done to a limited extent 
only; and the maintenance of any such system of rendering 
it as the United Company has pursued would have been im- 
possible to them, because of the heavy outlay involved. 

[87S] The service secured to users of the machines by the 
system just described has been furnished to users without 
charge in addition to the royalties paid by them under the 
leases of their machines. For duplicate parts, extras, etc., 
required in operation, repair, or renewal, the terms of the 
leases required payment. Allegations in the petition that 
exorbitant prices were charged for such duplicate parts, 
etc., were not sustained by the evidence, and have not been 
insisted on in argument. 

That the degree of success attained, and the preponder- 
ance in number of users supplied which the United Com- 
pany has secured, are fully accounted for by the superior 
efficiency^ it has developed in its patented machines for work 
ilH combination with each other, together with the superior 
facilities it affords as above for their most efficient use, 
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oniBt be r^;urded m diowii beyond question, is not diisr 
pnted that, when the petition was filed, its mat^ines rep? 
resented, in number and amount, the highest dsTeiopment 
ever reached in the art to which they belong, or that they 
are most in demand by manufacturers of the higher grades 
of dioes for that reason. 

So little room for doubt does the evidence leave that the 
success and preponderance referred to are the natural and 
legitimate result of the intrinsic merit of the patented ma- 
chinery and service furnished as to require clear and con- 
vincing proof of any assertion that they are due to causes 
other than these. It cannot be said that of themselves they 
justify any such presumption that unlawful means have 
been resorted to in attaining them, as has been held to ex- 
ist when, in a business whereof no lawful monopoly is pos- 
sible, because it is normally open to all, the success of one 
competitor has been attended by the disappearance of such 
competition as previously existed. 

4. The petition charges the United Company with ac- 
quiring and absorbing the business of 60 different concerns 
or persons, described as “competitors,” in pursuance of 
their alleged unlawful scheme, and as one method whereby 
what is called its “monopoly” has been built up. The 
nature and circumstances of these transactions are next to 
be considered. 

As to one of (^ese concerns (Boston Blacking Company), 
also made a defendant in the case, the charge was with- 
drawn early in the trial, and the petition dismissed by 
cons^t so far as it is concerned. (Becord, p. 261 A.) 

The petition has also been dismissed as against two other 
concerns, also made defendants (J. C. Bhodes & Co. and 
Thomas G. Plant Company), though the charge regarding 
the acquisition of their business is still urged against the re- 
maining defendants. The transaction involving the con- 
cern last mentioned requires consideration by itself. The 
58 remaining charges of unlawful acquisition may be more 
generally dealt with. 

The 68 concerns or individuals referred to made trans- 
fers to or agreements with the United Company at one 
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ikae or anotiier during the jeans 1899 to 1910, inclusiTo; 
and ^ transactions related more or less immediately to 
shoe machinery in general, if the term be takm in its most 
inclusiTe sense. So far there is no dispute. 

[ 878 ] Eleven of the transactions were at various times in 
1899; eight in 1900; six each in 1901 and 1902; three each 
in 1903, 1906, and 1908; nine in 1904; one each in 1905, 1906, 
and 1909; five in 1910. Though thus extended through a 
period of years, and though widely varying each from the 
others in character, both in respect to the nature of the trans- 
action itself, and also regarding the circumstances attending 
it, the petition sets them forth as if all had been in pursuance 
of one and the same scheme, there described as a scheme to 
control shoe machinery in general, though now called a 
scheme only to control the particular classes of shoe ma- 
chinery before mentioned. 

The nature of some of these acquisitions may be regarded 
as enough of itself to prevent them from being called indica- 
tions of a purpose to control any of the particular classes of 
machinery now important, however it might have been were 
the scheme now asserted the one originally alleged, for con- 
trolling all shoe machinery in general. 

This seems clear in the cases where the business of con- 
cerns engaged in selling sand paper, or in making patent 
brushes., or in making peg wood, was taken over; and hardly 
leffl clear, without further evidence, in the cases where the 
business acquired was making wire and spare parts for use 
in an obsolete metallic fastening machine, or making treeing 
machines and parts thereof, or making needles, awls, and 
rawhide mallets, or making nails and tacks, or dealing in ce- 
ment, blacking, and second-hand sewing machines, or mak- 
ing metallic heels and counters to go outside the shoe where- 
on they were used. 

The business of four of the concerns acquired is described 
in the petition as that of making eyelets, enameled or not. 
Neither is alleged to have been making any eyeleting ma- 
chine. The eyeleting machinery wherewith we are coSl* 
crnned, however, has been repeatedly described by the ^ti- 
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ticmer 88 mttohinery for ineerting eyelets in uppers; L ot, sq«2i 
aiis the machine first leased by the United Company in 190S. 
' Ib the cases wherein inventions or machines for pasting 
outer leather to linings, or for cementing fabric to uppers, 
were acquired, little significance can be given, in view Of the 
petitioner’s abandonment of the claim of any scheme to mo- 
nopolize machinery for producing uppers. 

In several others of the transactions specified there was no 
acquisition of any tangible property whatever. These con- 
sisted of contracts only — either contracts for employment 
by tlie United Company, or contracts in which undertakings 
by it were accepted in substitution for obligations previously 
assumed by one of the component companies. In none of 
these cases is it made to appear that the party contracted 
with was a “ competitor ” in any kind of shoe machinery, or 
that the business of any such “ competitor ” was ‘‘ absorbed.” 

There remain a number of instances involving the acqui- 
sition of patent rights, patents, or machines relating to or 
capable of being included within some of those kinds of 
shoe machinery whereto the case is restricted as above. In 
the larger portion of these the device or machine acquired 
is shown to have been of a kind not then being produced by 
the United Company. There being nothing unlawful, as 
above stated, in the acquisition of different groups of non- 
competing [374] patented machines, it is clear that, by such 
enlargements of the United Company’s field of operation, 
no ** competitor” can be said to have been absorbed or 
driven out of business, and that no reason appears for hold- 
ing the acquisitions thus made unlawful either in themselves 
or because made in furtherance of an unlawful purpose. 

The instances then remaining in which the United Com- 
pany was at the time producing or trying to develop for 
production a patented machine for doing work more or less 
similar to that for which- the invention of the machine 
acquired was intended are the only ones capable of being 
regarded as of any possible significance for the purposes of 
the petitioner’s case. In all such cases it appears that Uie 
i^uisitions made were of patented improvements, whether 
or not embodied in an actual machine, enabling the United 
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Gknnpany to increase tiie effieieiu^ of its own madiines, or 
to complete the development of others with which it was 
then experimenting, or had not yet succeeded in rendering 
commercially successful. ^ 

No case, however, is found among the acquisitions of the 
character last described wherein it has fairly been made 
to appear that actual competition existed between the device 
or machine acquired and any machine then being produced 
or experimoited with by the United Company, of such con- 
sequence as justifies either the conclusion that the acquisi- 
tion was for the purpose of suppressing such competition, 
or the conclusion that a material restraint of trade was 
thereby accomplished. In most of the cases of this sort the 
machine or device acquired was claimed to infringe pat- 
ents belonging to the United Company, or the patent ac- 
quired was one which some machine belonging to it was 
claimed to infringe, or the application acquired was in inter- 
ference with applications of its own, and the object of the 
acquisition is shown to have been the avoidance or compro- 
mise of pending or threatened litigation. In such cases it 
is still less possible to say that any wrongful absorption of 
a “ competitor’s ” business has been proved. 

The acquisitions above regarded as the only ones of any 
possible significance in the case were made at various sepa- 
rated times during the period of 11 years or thereabouts 
above referred tof It cannot be said that the later ones 
were in contemplation when the earlier acquisitions were 
made, because there is nothing to show that the circum- 
stances attending any of them were such as could have 
been anticipated as likely to occur at the time of the pre- 
ceding acquisitions. The most that can be said is that as, 
in the progress of events, the needs of the United Company 
became manifest and these opportunities presented them- 
sdves, tkey were availed of. 

Taken together, the acquisitions of this class are, in im- 
portance and amount, only of a consequence relatively small 
in proportion to the entire field then lawfully belonging to 
tiie United Company. It does not appear that they con- 
tributed anything essentially important to that degree of 
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oommeroud sucoess obtained by the eompuiy asiabave. U 
tb«7 asnst^ in obtaining it, it was by assisting tiie daveiop- 
ment of the nuichines to whose ultimate efficienqr it was 
due. It can hardly be said as to any of them that they 
ajflfoided anything more than a basis whereon to build 
Speaking of them generally, it may be said that the inven- 
tion or machine obtained required further development in 
the [876] company’s hands before it could be properiy 
used. Thus in the case of the Goddu Company, the first 
instance of alleged unlawful acquisition specified (page 2fi), 
the metallic fastening machines acquired by purchase of a 
controlling interest in the company were none of them in 
the hands of users; their then state of development does 
appear to have been such as made them capable of com- 
mercial use, whatever the merit of the inventive ideas they 
sought to embody ; nor is the evidence sufficient for a belief 
that without reconstruction, radical in character, anyone 
could have used them as competing machines. In not a few 
of the cases specified, the patent or machine, being wholly 
experimental when obtained, proved an ultimate failure 
so far as commercial success went, notwithstanding much 
time and money expended in the attempt to develop it. 

It further appears that, during the same period of time, 
the cases wherein the business of a concern producing shoe 
machinery was offered to the United Company, and refused 
by it, were far more numerous than the Cases of acquisition 
specified by the petitioner. As to several, at least, of these 
instances of refusal, the evidence warrants the belief that the 
business offered and refused much exceeded in importance to 
any sudi scheme of monopoly as now charged any of the 
specified acquisitions. The cases in which inventions were 
offered and refused during the same period were many times 
more numerous than the patents or inventions acquired. If 
a monopoly of all machinery .for attaching bottoms to uppers 
was really undertaken, it is hard to believe that opportunities 
would have been neglected, as they were, sudi as those for 
acqniring the Union lock stitch machines, or the welters and 
stitchariiof the B. H. Long Company, all of of them pat- 
rated liuiehines for use on welt shoes, or f(nr acquiring a con^ 
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^«r»ble business in producing McEsy sewing msehinieei 
though these were unpatented and not capaUe of use on shoes 
of that hind. 

The petition charges generally that covenants in writing 
were taken from substantially all those whose business was 
acquired as specified: (1) Not to engage for long terms of 
years in competition with the defendants in commerce in 
^oe madunery; (2) to convey all inventions or patents in 
shoe machinery which they might make or acquire during 
sudi terms to the defendants. 

These charges are not justified by the documents them- 
selves, which have been produced. They are by no means 
uniform in their terms, there was no generally prescribed 
form for them, nor were they all the work of the same hands. 
Each was framed according to the circumstances of the par- 
ticular transaction. In many cases, at least, the agreements 
required only that there should be no competition in the line 
of business involved in the particular transaction, or that all 
patents or inventions thereafter made in the particular line 
to which the acquired invention belonged should be trans- 
ferred. There are enough of the agreements in these cases, 
which are without covenants of the kind described, to leave 
.the allegation unjustified that such covenants were required 
in substantially all. And of the instances wherein covenants 
are found in any degree answering the alleged description, 
it may be said generally that none are clearly shown to have 
ez[376]ceeded what the law permits. Still less reasonable 
would it be to regard what is found in them as indicating a 
consistent purpose on the defendants’ part to exclude all 
those with whom the agreements were made from all possible 
future competition with the United Company. 

An allegation in the petition that the business of many 
competitors was bought at exorbitant prices fails of sup- 
port in the evidence relating to any specified instance of 
acquisition among those thus far considered. As to them, 
indeed, no claim of the kind seems to be seriously urged. 

6; The acquisition in September, 1910, from Thomas G. 
Plant, consisting principally of a large number of patents^ 
oy applications therefor, relating to shoe machinery — ^ma* 
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diMies embodjiffg those ihteations end Hant’s controUihg 
mterest in the sto<^ of the Thomas G. Plant Cmnpany, a 
shoe manufacturing concern — ^is the most important in 
amount of tlie acquisitions specified, and the one most relied 
on by the petitioner. 

According to the petition, Plant was a competitor of the 
defendants, and they acquired his business in pursuance of. 
their unlawful purpose. 

The evidence does not show Plant to have been a com- 
petitor in the ordinary sense. He was not carrying on any 
going business in shoe machinery. He was neither produc- 
ing his machines nor supplying them to users upon any 
commercial scale, nor was he prepared so to supply them, 
though he had issued an illustrated catalogue of them. The 
potion alleges that he had been inventing and patenting 
his improvements for at least two years before 1910. In 
one factory only were machines embodying them being op- 
erated. This belonged to the Thomas O. Plant Company, 
whereof he owned a majority of the stock. He install^ 
them there in May, 1910, displacing the United Company’s 
machines previously used there, in order to do so. Before 
he installed them there, he had offered to equip two other 
factories with them without requiring royalties for their, 
use, but these offers had been declined. 

There is uncontradicted evidence of declarations by Plant 
in 1909 that his int^tion was to equip these two other fac- 
tories and his own with his new machines and then sell out 
to the United Company. That the effecting of such a sale, 
and not any actual competition in the market with machines 
then in use, was his real purpose, is hardly left doubtful by 
the history of his subsequent negotioations with the defend- 
ants. These, set on foot by him and at first stopped by the 
defendants’ unqualified rejection of his proposals, he per- 
sisted in renewing througli various intermediaries, until 
they resulted in the purchase above described. It appears 
without contradiction that Plant was for a time under agree- 
meqhillio pay .an influential shoe manufacturer, whose assist- 
procured, $250,000 if he succeeded in bringing about 
t||iide(nied sale; also that he later offered, and ultimately 
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had to pBjf a oommianoii of 6 per cent on the price obtain^ 
to anotiiw intermediary, who undertook to put the transac- 
tion through for him. 

The evidence regarding Plant’s negotiations with the de- 
iteidante sufficiently proves that they were never sought by 
the defendants, and [877] that there was never any attempt 
on their part to get Plant to sell them his inventions, or 
machines, or anything else, but that, on the contrary, all the 
efforts toward such a purchase were made by him. The first 
overtures toward it came from him; he began them soon 
after he had put his machines into the Plant factory ; tiiey 
led to interviews, all of which he sought, and at which his 
proposals were declined, without encouragement to renew 
them. Nowhere in the evidence is any indication found that, 
before Plant’s overtures were thus made, any purchase what- 
ever frmn him had been suggested to or considered by the 
defendants. 

Whatever the merit of Plant’s inventions, these machines 
in which he had fiirst embodied them are not shown by the 
evidence to have been commercially successful in September, 
1910, or to have been capable of such success in their then 
stage of development. They are shown to have been lightly 
built, not adapted to produce men’s shoes, and by no means 
satisfactory in makino- women’s shoes, the kind of work to 
which the Plant factory was devoted. The evidence is un- 
contradicted that, while operated there, they fell behind the 
United Company’s machines, which they had supplanted, in 
efficiaiqr ; that breaking down and defective work was more 
frequent with them, and the cost per pair of making shoes 
with them distinctly greater. Though some of them, as later 
developed and improved by the United Company, proved to 
have merit, the most that can be fairly said of them in 
1910, on the evidence, is that they were more or less promis- 
ing experimental machines. There was no complete set of 
them for combined operation; for that purpose several im- 
portant machines were yet to be developed. In the State in 
which the United Company took them over, they were not 
found capable of profitable use. Nothing is found in the 
evidence which affords reasonable support for the petit 
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tkmer^ xwntentidii that ih^ Irere "right at the l^reaSidd 
of exteasive competitioa with the TJaited Company ” ' 

The petition alleges that a group of shoe numufacturem 
were in conference with Plants in Boston, in S^tember, 
1810, " with a view to purchasing an interest in his inventions 
and machines, or to make some arrangement which wonld 
enable them to obtain machines for use in their factories and 
thereby be relieved from the domination and control of de- 
fendants.” It further alleges that the defendants were "ad- 
vised of the purpose and intent of said manufacturers^” 
knew that if they succeeded in making arrangements with 
Plant there would be further removal of their own machines 
and competition thus created, and agreed with Plant upon 
the purchase made from him in order to prevent such com- 
petition. 

But the evidence fails to support these allegations. It 
does not charge the defmdants with any knowledge, at the 
time they came to terms with Plant, of any negotiations be- 
tween him and the manufacturers referred to. No refer- 
ence appears to have been made to them or their doings 
during the defendants’ negotiations with Plant, and no rea- 
son is found to believe that apprehension lest he might con- 
dude some arrangement with them induced in any degree 
the defendants’ final agreement with him. Were it impor- 
tant, it might be added that, so far as the evidence can be 
said to diow anything regarding [378] Plant’s intentions 
toward tiiem, it shows that he never really meant to enter 
into any arrangement with others if he could get the defend- 
ants to take off his hands everything which he desired to 
sell; and no purchase so extensive as this appears to have 
been at any time contemplated by the manufacturers men- 
tioned in the petition. 

The terms finally agreed on with Plant were so much 
more favorable to the United Company than any he offered 
when he first approached them, and so inconsistent with his 
previous attitude toward them, as to leave no reast^kble 
ground for believing that the defendants had ever sought; bk- 
pected, <Hr planned for the transaction as carried bnt. -il&d 
in whrt they were thus unexpecte^y enaUbd'to ad^i^ Ctbni 
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falm thm was included so much that was plainly of far 
greater consequence to^em than could huTe been l^e avoid- 
ance of such competitiou as they can reasonably be sup- 
posed to have apprehended^ from his incomplete and unde- 
veloped line of inventions>-patents and machines also in- 
duded — as to leave no sufficient ground for believing that 
avoidance of competition was their principal motive in ac- 
cepting the opportunity offered. The normal, natural, and 
obvious business reasons, of wholly different kinds, why they 
diould accept instead of refusing it, appear to have been so 
complete and sufficient as to render the conclusion unrea- 
sonable that it was accepted in order to escape competition. 

Six million dollars, half in cash and half in United Com- 
pany common stock at twice its par value of $25, was the 
price finally accepted by and paid to Plant for everything 
acquired from him. In the transaction no separate valuation 
was set by the parties upon the inventions, patents, and ma- 
chines transferred, distinct from that of the controlling in- 
terest in the shoe manufacturing establishment. That part 
of the acquisition is, of course, beyond criticism so far as the 
Anti-Trust Act is concerned. That it was of great value is 
shown beyond question by the dividends then and afterwards 
paid on the stock acquired by the United Company. These, 
and the ultimate disposition of the stock itself, afford every 
reason to believe its actual value, when acquired, sufficiently 
great to reduce the actual cost of the patented improvements, 
also acquired, to a comparatively small proportion of the 
total payment made to Plant. Taking the transaction as a 
whole, if the total amount paid by the United Company was 
large, the total value of all that was received in exchange 
also appears, not as matter of opinion merely, but by actual 
results shown, quite sufficient to negative any claim that the 
defendants paid an exorbitant price for what they got. 

The evidence that among these patented improvements ob- 
tained from Plant there were enough of sufficient value, in 
the defendants* hands and used as they only could have used 
them, in further developing and perfecting machines they 
wtoe producing or trying to produce, to make this part 
of tin total acqiBsition extremely profitable to the United 
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Cdmpaiky^ was not met by any sufficient proof to the eon* 
toary« The agreement to take thefpatents and inventions 
was not made until after a careful examination and report 
as to their merits. The belief thereon founded that, used as 
above, they would be worth acquiring upon the terms pro^ 
posed, is shown to have been justified [879] by tiie result; 
and the acquisition cannot be criticised so far as it was oc- 
casioned by that belief. As developed and added to its own 
machines by the United Company, some of the inventions ac- 
quired have proved to be of a value such as fairly justifies 
dieir claim that the patents acquired were the controlling 
feature of the purchase. 

The evidence shows also, without serious contradiction, 
that one result of the bargain made with Plant was to relieve 
the United Company from an amount of litigation, then 
pending or in prospect, which would otherwise have bur- 
dened and hindered it to an extent far greater than it had 
ever had reason to apprehend from any litigation with 
which it had before been concerned. 

A suit by it to restrain the Plant' Company from break- 
ing the leases of its machines, displaced in order to install 
the Plant machines as above, had been pending since May, 
1910; and between Plant, or concerns wherewith he was 
identified, and the United Company, there were pending 
interferences, claims of infringement on both sides, and 
pending infringement suits, raising questions relating to his 
or its patents, so'^-numerous, complicated, and important as 
to threaten interminable controversy. 

It was part of the bargain with Plant, or followed from 
it as a result, that the above controversies were settled or 
avoided. That the prospect of accomplishing this result 
was a further normal, natural, and powerful inducement to 
the agreement made with him, cannot be reasonably doubted. 
In so far as the agreement was thus intended, no criticism of 
it can be valid. 

: The above reasons, none of them open to any charge of 
illegality, seem to me have been the really operative reasons 
which must have induced the defendants to enters idto: the 
Plant.bargain upon the terms which he finally offwed theffii. 
They appear so adequate, as legitimate business reasons for 
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dcdng fliis, as in mj opinion to leave no reasonaUe ground 
for holding^ against tbe defendant’s denial, that it was 
really a purchase to suppress competition. No such com- 
petition, or prospect of competition, at the time, is proved 
as would justify such a conclusion. The competition threat- 
ened by Plant, and his efforts to induce the defendants, in 
order to avoid it, to buy his machines and patents by them- 
selves, were wholly ineffectual. They met with nothing but 
refusal on the defendants’ part to consider his proposals. 
It was not until he offered, through the intermediary he last 
employed (Smith), the shoe manufacturing business of the 
Plant- Company as well, that the defendants consented' to 
deal with him. 

While it may have been his plan to realize a profit by 
threatening competition, it was not until this proposition, 
based upon tangible property of substantial value, and of 
patent rights, was made, that any sale was effected. The 
property acquired being proved to have been worth the 
amount paid, the argument that the defendants were so 
anxious to hold a monopoly as to be willing to pay 
$6,000,000, or any other large sum, in order to get rid of 
a competitor, or that this was done in pursuance of a gen- 
eral plan conceived in 1899, fails completely. 

6. In paragraph VI of the petition a variety of acts de- 
scribed -as “ unfair and monopolistic ” or “ oppressive ” are 
charged to have been [380J committed by the defendants 
since the formation of the United Company by means of the 
predominance it has acquired. Of these, as set forth, 
** threats” of various kinds form a considerable proportion. 
It is charged that by ^ misrepresentations and threats ” the 
defendants have induced competitors’ customers to leave 
them, and have deterred others from attempting competi- 
tion; also that they have threatened to use their financial 
or other power to secure to themselves the patronage of 
competitors. Under the above paragraph heading it is also 
charged that the defendants have bought up many patents 
for valuable inventions and held them long in disuse, that 
they have offered and granted rebates to such users of their 
madimes as use them exclusively, and that th^ have bought 
96825*— TOt B— 17— 47 
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jont loany competitors at exorbitant prices. Th^m:» gm- 
eral charge of many other unla^Mlal: acts too numerous to 
specify j” and accordingly not specified,, in the petition. 

A long bill of particulars, containing alleged specification? 
of these charges, was filed upon the defendants’ motion dm*- 
ing the trial (June 25, 1913). But there are very many of 
the charges so specified in support of which no proof what- 
ever has been offered. Of those to support which some evi- 
dence was introduced, comparatively few have been insisted 
on in argument. The charge that competitors have been 
bought out at " exorbitant prices ” is found not establuhed 
in the case of the Plant acquisition, as has just been stated. 
Nor is evidence found sufficient to establish it in the case of 
any one of the numerous minor acquisitions specified in the 
petition. It has not been insisted on in argument that this 
. charge is proved as to any one of them. 

Nor has there been any evidence sufficient to show a prac- 
tice followed by the defendants of buying up patented inven- 
tions to hold in disuse. This charge also is one not insisted 
upon in argument. 

The charge that rebates have been given to exclusive users 
of the United Company’s machines rests upon (1) the vote 
of the executive committee January 29, 1900 ; (2) a circular 
letter addressed on the company’s behalf to its lessees 10 
years later — June 10, 1910. There is nothing sufficient to 
show that there was anything “unfair or monopolistic’' 
about either the 'vote or the letter or about anything done in 
pursuance of either. 

The vote in 1900 was that royalties on the Gem insole ma- 
chines be rebated to exclusive users of the company’s ma- 
chines. It appears that, having acquired the Gem Company, 
which had machines in use under lease at the time at a roy- 
alty of one-half cent per pair, the United Company added 
the machine to its Goodyear auxiliary set, and to users: of 
such sets paid back the 'one-half cent per pair in order to 
leave the rate upon the entire auxiliary set the same as be- 
ilore.it included the Gem machine. 

As to the circular letter of June, 1910, it annottnoes the 
ioqmi^y^ intention of inviting 16 per cent of the royalties 
paid by lessees of the Goodyear writing, stitching, and turn 
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Jinriiig nlidiiiieg for l&cee ’years, in the ocmipahy’s common 
.stoek, and of distributing this stock propc^ionately at the 
end of tbte tem among those lessees who diould have faith- 
fuUy observed the covenants of their leases daring that 
period. 

[881] Neither of these acts on the company’s part can be 
said to answer to the terms in which the charge of offering 
and granting rebates is made. That either act was inspired 
by the purpose of giving exclusive users of the company’s 
machines an unfair advantage over those who did not, or 
that either had that effect, cannot be said to have been 
proved, and the charge is not believed to require further no- 
tice. It would seem to have been suggested by those oases 
relating to railroads, wherein “ rebate ” has acquired an ob- 
noxious signification. 

It repiains to consider how far the evidence proves the de- 
fendants to have used “threats and intimidations” of the 
various kinds described in the petition. As to far the greater 
part of the specified instances set forth in the bill of particu- 
lars, the charges of this kind have been allowed to go wholly 
without attempt at proof. Of those regarding which any 
such attempt was made, six only have been insisted upon in 
the petitioner’s briefs or argument. No reason whatever to 
believe that any greater significance could be claimed for 
any others of the specified instances than for these appears 
from the evidence regarding them to be found in the record. 

Mr. Winslow, president of the United Company, Mr. Bar- 
bour and Mr. Hurd, vice presidents, all of them directors, 
are the only defendants charged in these instances with using 
any threats or intimidations. The other persons charged with 
making them are Mr. Bayley and Mr. WillsOn (since de- 
ceased), managers for the company at various times, but 
never made parties to this suit. 

The only “threats” which Barbour is charged with mak- 
ing are testified to by James N. Darrah, rice president in 
1900 of the Standard Shoe Machinery Company. Accord- 
ing to Darrah, Barbour, at a talk in New York in April of 
1900, tried to get him to sell out stock in his company by 
\tiieUing hirij in .snbstsnce, that, if competitors of the United 
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Company eould not be bou^t out, tl^ "would bb fiwoedi out 
Barbour has denied that any such conteawation ioA plaue. 
Darrah’s evidence was not corroborated^; and t^ro' is no 
proof that his concern^ though it went ont of bainnesS ih 

1901, was ever forced out or crushed by the defendants. ' “ 

Mr» Winslow is charged, in testimony by Chtrles ' H. 

Morse, with having said to him at some time in 1901 or 

1902, “ You don’t suppose we are going to idlow you to put 
them on the market ” — referring to certain pegging ma- 
diines then being made by the Fifield Company, with which 
Morse was connected. Morse, on his own testimony, was 
then negotiating with Winslow about a sale of the Fifield 
Company business to the United Company, but they failed 
to agree as to price. Its business was sold in 1906, but hot 
to the United Company. There is nothing to prove that the 
United Company ever interfered with the marketing of this 
machine. 

Mr. Winslow is also charged, in testimony given by 
Charles S. Johnson, with having said to him during nego* 
tiations in 1902 or 1903, regarding a sale of the Tripp Giant 
leveler, in which he was interested, to the United Company : 

'* Tou had better sign that contract, because we are going to have 
jrour business anyway.” 

[882] But the negotiations did not result in a sale, and the 
Tripp Company’s business, though sold out in 1905, was not 
acquired by th^ United Company. Not long after, accord- 
ing to Johnson’s testimony, the United Company put on 
the market machines considered by him to be substantially 
the same as the Tripp Giant leveler, but there is no other 
indication of any interference with the Tripp Company or 
its business by the defendants. 

Mr. Window is also charged, in testimony given by Mer- 
rick and Luitweiler, president and treasurer of the Union 
Lock Stitch Company,* then developing machines not yet 
put on the market, with having told them in 1906, WhUe 
attempting to persuade them to sell out to the defendahte, 
. that they would not be allowed to make any monqy; that the 
United Company would build tiieir madiines^ that - tb^ir 
bUaiiiieaB would come round to it and be taken by it^ md ^at 
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it 'Wis dieaper to kill< ^mpetitorg tlwo. to . acquire them. 
The aUeged etatemmts ato denied by Wintdow. The busi*. 
ness referred to is one never acquired by the defmdantSy. 
nor is any interference whatever with this business shown. 
This Was admitted, and the testimony of the two witnesses 
named is that they have put out 350 to .400 of the machines 
in question. 

Bayiey, a department manager for the United Company^ 
is chergi^ in testimony given by Irving A. Hadley, then 
representing Kimball & Hadley, manufacturers of awls and 
needleE^ with having said to him in January, 1904, in answer 
to a claim by him that Kimball & Hadley could sell nee- 
dles^ as cheap as the United Company, that the United Com* 
pany could give them way if necessary. 

It does not seem possible to attach any serious importance 
for any purpose to the remark, if made, even if anything 
said at the interview can be supposed to have had reference 
to a possible purchase by the defendants of the Kimball & 
Hadley business. Bayiey was in a sanitarium, unable to 
testify at the trial. Further testimony from Hadley, how* 
ever, that certain factories had refused needles offered them 
by him for fear of controversy with the United Company, 
was contradicted by the managers he mentioned. The busi- 
ness of Kimball & Hadley was one of those acquired by the 
United Company, but it was not acquired until the following 
June. It consisted in making Goodyear needles, which, at 
the time of the acquisition, the United Company was not 
making at all. An attempt by Kimball & Hadley, in liti- 
gation with the United Company some time afterward, to 
prove that threats and intimidation had been used in acquir- 
ing their business, wholly failed. See United Co. v. Kim- 
hda, 193 Mass. 351, 79 N. E. 790. 

Mr. Hurd is charged, in the testimony of Harry E. Cilley, 
with having said to him in 1901, during a conference with 
respect to a possible sale of his business to the United 
Company: 

“ Yon do any business except on qnr sufferance, and yon can’t 
^ a ndit^bllar for an old <me.” 

it appeara that C!iiley'’s buaneto at the time consisted' inf 
building a sole-leveling machine, that he was not satisfied 
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wsth an amoont BuggBStod by Mr. Hard as a propar^pnodf 
for it, told Mr. Hturd ha oon(888]aidered it ‘‘ontrageou%^ 
and never renewed the negotietione. Neither the biiBinees 
(his witness nor the remarks testified to, if made, can fairly 
be regarded as of any serious importance, in view of all the 
circumstances shown. 

It thus seems clear that nothing proved as to the above in* 
stances of so-called threats and intimidations ” is sufficient 
to justify such allegations as are made in paragraph Yl 
of the petition about them. Even if anything said by a rep<* 
resentative of the United Company on these occasions can 
properly be called a threat,” in view of all the surround- 
ing circumstances shown, there is certainly no adequate rea- 
son established for believing that any competitor’s custom- 
ers have been induced to abandon them or that anybody 
has been prevented from attempting competition, by what 
was said. The instances relied on are widely separate in 
time and distinct as to circumstances and persona They 
cannot reasonably be regarded as showing a concerted pur- 
pose to suppress competition through intimidation, such as 
paragraph VI purports to charge. In every instance the 
expressions said to have been used by a representative of the 
United Company were in interviews with persons interested 
in some concern or machine which the United Company was 
asked or might be asked to buy. As has appeared, proposi- 
tions of this kind were constantly being made to its repre- 
sentatives, and idany more of them were refused than were 
accepted. 

Not in paragraph VI, but in the preceding paragraph Y, 
of the petition, the charge is made that certain provisions 
of the leases under which the United Company’s madiines 
have been operated by users have been arbitrarily epforced, 
in pursuance of a general policy and practice to refose ma- 
chines for failure to comply with the terms and spirit of 
(he leases “and to otherwise injure” users so failing to 
comply. 

In the above bill of particulars filed, as has been said, on 
June 26, 1918, “ in amplification of section YI of ti:^ peti-r 
tio%” the defendants are charged, in a number of speeded 
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iastuioto, with thfeatening to remore or vemchring ma* 
dimes from the factorieB of uSers, because competing ma- 
diin^ or' machines obtained from other concerns were also 
being thore used or because such um of other machines was 
in cont^plation. No proof whatever has been offered as to 
a considerable proportion of the instances thus specified. 

In the instances q)ecified regarding which there is some 
proof, nothing more is shown than that the United C!om- 
pany insisted, to a greater or less extent, upon observance 
by the lessee of provisions in his lease to which he had ex* 
pressly agreed when he took the machine, and which he 
was purposely violating or proposing to violate to the detri* 
ment of the lessor, because such violation would tend to 
decrease the number of pairs of shoes operated on by the 
machine and thus the royalty to be paid for its use by the 
lessee. 

If the provisions referred to in the leases are contrary 
to law, it was unlawful to insist upon them. The question 
here involved is later considered. But unless the provisions 
were unlawful, the evidence regarding these specified in* 
stances in which their observance was insisted upon whoUy 
fails to show that in any instance the defendants did 
[884] or attempted anything whereof either the lessee of 
the machine or anyone else had any right to complain. 

It may be said generally that the instances in which ma* 
chines were in fact removed from the factories of lessees 
under the provisions referred to have been so few in pro* 
portion to the total number of leases as to leave the general 
charge that such provisions have been arbitrarily or op* 
pressively enforced destitute of any sufficient foundation. 
Only five such cases appear in the evidence. In each, the 
lessee’s conduct was in willful disregard of the lease agree- 
ments, and afforded a complete justification for the lessor’s 
action, unless none is possible. 

The bill of particulars filed June 25, 1913, brought into 
the case for the first time aUegations that the defendants 
have endeavored to organize strikes in factories of shoe 
manufacturers wherein shoe machinery competing with 
their own was operated. 
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Hie <mly specifications > under tiiis charge are, in sub- 
stance, that in Jun^ 1910, Willson, then general manager 
of the United Company, assured certain employes of the 
Thomas 6. Plant Company that, if they would organize a 
strike in that factory, the United Company would pay 
all expenses and reward the leaders ‘‘handsomely”; that^ 
in reliance upon said assurance, about 800 of the operatires 
were brought into such an organization and . a large sum 
of money expended by the organizers; that Plant there- 
upon had the organizers watched, and no strike resulted. 

The only evidence to show that Willson ever gave any 
such directions or assurances came from three witnesses, em- 
ployes at the Plant factory in June and July, 1910| who 
gave their testimony in person before the court. No one else 
was present, according to their statements, at the various 
interviews they described between Willson and themselves 
during the two months just referred to. Willson having 
died in 1911, and before these charges were made, no direct 
contradiction was possible of their statements as to what was 
said by him to them. 

He told them, according to their testimony, that if they 
would organize a strike at the factory, and give him all the 
information they could about the Plant machines, he would 
pay their expenses, get them jobs, and pay them also $2,000 
in cash, according to two of them — $1,000, according to the 
other. ' ^ 

Willson never did pay them any money, as they all agreed. 
But their testimony was that they got about 300 men into an 
organization and spent about $1,500 of their own money in 
doing so, mainly in entertaining the men who joined. Ac- 
cording to their further statements, $600 was contributed by 
one of them, $500 by another, and $400 by a third; their 
wages at the time were $15 per week; these sums were the 
savings of 11 or 12 years; accounts, lists, and vouchers, con- 
taining details of their doings and expenditures, were kept;, 
but all of these were either surrendered to Willson or de- ’ 
strpyed by them. No written evidence of any kind was of- 
in support of thmr story. 



uimxD 8tAiit :<>. xnmsD S80X lUCH. 789" 

IMtee^ Or tioiicnnfng. 

It tppeired that there was some prospect of trouble be- 
tween Plmit and the employes at the faetory at the beginning 
of June, 1910, but after meeting a committee with regard to 
an increase of pay asked for. Plant granted it and no strike 
or otiier trouble eyer occurred. [386] There was no proof 
Caterer that he ever employed detectives to watch the 
three witnesses in question, or that any attempt by them at 
organizing a strike ever came to his knowledge. 

The testimony of these three men was not corroborated by 
any others of the then employes at the factory. On the con- 
trary, several of them, shown to have had ample opportu- 
nity for knowing the facts, had there been any such organi- 
zation attempted as testified to, denied any knowledge of 
such organization or of any such preparation for a strike. 

Winslow, president of the United Company, testified that 
Willson had told him, in June, 1910, that three Armenians 
had been to him asking that he furnish them with money to 
start a strike in the Plant factory, and that his instructions 
to Willson thereupon were to have nothing to do with them. 
No money of the United Company was ever paid out for 
any such purpose. 

Not only does the evidence of these three witnesses appear 
unworthy of belief in view of its improbability, its lack of 
corroboration, and the evidence tending to discredit it, but 
it is difficult to understand how the petitioner could seri- 
ously have expected the court to accept such testimony or 
have considered itself justified in offering it. 

The history of the proceedings in this case indicates that 
efforts which may fairly be described as extraordinary have 
been made to bring before the court, so far as possible, all 
sayings or doings of any of the numerous defendants or 
their representatives, during the period beginning with 1899 
and ending with 1911, which might afford ground for 
char gin g them with oppressive, coercive, or like unfair con- 
duit toward competitors of the United Company or the 
public. In view of the long period and wide fields thus 
searched, Ihe numerous abandoned attempts to prove some- 
thing of the kind above indicated, and the insignificant result 
of the evidence actually offered and finally relied on, the cbh- 
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punned by the defendant and by the Uiuted Company 
hare been^ in general, above reproach in any of ithese 
respects. 

7. It rraaains to consider the charges made in the petitkm 
asito certain provisions in the leases and license agreemoits, 
under whidi the United Company permits the use of. its. 
patented machines, that they are either unlawful in themr 
selves or have been devised, adopted, and used by the de* 
fmidants for the purpose of destroying competition. (Para- 
graph y.) Upon these charges the petitioner may be said 
to have finally put its main reliance. 

With regard to the provisions in question, as with regard 
to many of the matters heretofore considered, the position 
finally taken by the petitioner has differed widely from that 
originally taken in the petition as filed. 

None of the constituent companies were, in 1899, selling 
outright the patented machines they manufactured. The 
bill alleges the contrary, and charges that one of the steps 
taken after 1899, in pursuance of the alledged scheme to re- 
strain or monopolize, was to discontinue sales and compel 
leases. An attempt to support this charge by evidence 
wholly failed. Nothing of the kind was done, nor is it 
[886J easy to see what grounds for making the charge 
could ever have been supposed to exist. 

It appeared, on the contrary, that the method of market- 
ing their patented'machines followed by the constituent com- 
panies in and before 1899 was exclusively that of leasing for 
a royalty upon each pair of shoes whereon the lessee should 
use the machine. Some of the leases also required an initial 
payment; others did not. The evidence also shows that the 
gm^eral system of leasing in this manner was and had long 
been the usual and accepted method of dealing between the 
makers of patented shoe machinery and those desiring to 
use their machines, and that, in its main features, it had thpis 
become so widely and firmly established as to render the 
substitution of a different ^stem practically impossible. 

^e defandants (mtinued the policy which tiiey found 
in use hy the constituent companies as to the kinds of me* 
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wiUcti tilis casa now relates Its macfainea of than; 
kiin<il8 baTO never bean aold outrij^t; all uaets have taken; 
th<(^. from tha United Company upon leasea granting the: 
right to use the patented improvements embodied in them 
during the term of the lease. 

It should be stated here, however, that, as its business haa 
progressed, the United Company has developed a very large 
number of machines of other kinds useful in shoe manufac* 
turing, as to which the policy of leasing only has not been 
followed. Such machines, included in what is known as the 
company’s General Department,” have been and are sold 
outright to anybody willing to buy them, without roitric* 
tion of any kind — a course of business more liberal than that 
pursued by either component company. The number of dif> 
ferent machines wherein the United Company deals in the 
manner stated has come to be very considerable. 

There was finally no contention that any law has been 
violated merely by the company’s continuance of the policy 
of leasing only instead of selling. 

That there was any violation of law in continuing, as the 
United Company did for a time after 1899, to maintain the 
leasing ^stem and use the forms of leases which they found 
in use by the constituent companies, the petitioner is not in 
a position to contend. 

There were suggestions in argument on its behalf that the 
system referred to was unlawful in some of its features, but 
the petition contains no such allegations. The claims there- 
in made relate wholly to the leases put into use by the United 
Company after 1899 and rest on the proposition that these 
contain provisions ‘‘not found in [the] former lease and 
license agreements,” the new provisions complained of being 
immediately thereafter specially described. The petiticm 
characterizes them as “ arbitrary, oppressive, and unreascm- 
able.” (Paragragh V.) 

The United Company, of course, became, after its forma- 
tion, the sole lessor of all the patented madiines formerly 
leased by the different component companies. During tfie 
12 yc^ which then followed before this petition was filed 
them were, is not denied, changes from' time to time is? 
the lease forms used for leases under which the use of oer- 
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[46SI} ingv one form was used with all leases of the same 
madiine. Then wen some machines which might be tahsen 
tmdev either of two alternative forma 

According to other allegations in the petition, it was part 
of the defendants’ unlawful project, at the time of their com- 
bination in 1899, to nfuse to sell or lease any essential ma- 
chine except on condition that the lessee buy or lease of 
them practically all other machinery necessary or useful to 
him as a manufacturer of shoes. No proof was offered at 
any stage of the case that the defendants had in mind, in 
1899, tile qrstem of leases they later developed, or any of the 
modifications therein involved of the qrstem which they 
found established in 1899. 

At the argument the admission was made, on behalf of 
the United States, that there was no proof that, at the time 
they formed the IJnited Company, the defendants “had in 
mind the adoption of the system of leasing which they later 
developed.” And the position then taken by the petitioner 
in argument was that the leasing ^stem referred to has re- 
sulted in illegal restraint or monopoly, and that the intent 
which prompted its development is therefore “absolutely 
immaterial.” 

As to the allegation that the defendants contemplated a 
policy of refusal to lease, except on condition that the lessee 
buy or lease of them “practically all other machinery of 
whatever kind n^bessary or useful” to him as a manufac- 
turer of shoes, it requires no further notice, now that the 
charge of restraint or monopoly in “ any and all kinds of 
shoe machinery ” has been abandoned. The evidence abun- 
dantly shows that nothing of this kind was ever contem- 
plated, attempted, or done, and that there was never any 
justification for the charge as made. 

With regard to the mq,difications introduced by the de- 
fendants upon the leases in use by the constituent companies, 
in 1699, the petition alleges in substance: (1) That under ' 
the fptmer system lessees from one company were not held 
to lib exclusive use of machines manufactured by ahy of 
tiui otiwnL (2) Thftt since 1899 the defendants have 
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qbizbd their lessees, bj provisions not found in the leiHMs 
previously used, to agree to use exclusively one or in<n^ 
of the classes of machines included in said group of ma- 
chines owned and controlled by them, upon penalty of hav- 
ing all the machines included in said group, so leased to 
them by defendants, immediately reclaimed and taten away 
and the lease and license agreement cancelled.” (3) That 
lessees are now obliged to hire each machine for a period 
of not less than 17 years. (4) That lessees are now com- 
pelled to obtain all duplicate or repair parts, extras, etc., 
from the defendants at exorbitant prices; (5) also to pay 
return charges at the expiration of the lease,' sometimes 
amounting to the original cost of building. (6) That the 
defendants now reserve to themselves in each lease the 
right to terminate all existing leases between themselves and 
the lessee upon his failure to use exclusively and to full 
capacity any machine leased to him by defendants. (Para- 
graph V.) 

The evidence failed to show that lessees from the United 
Company had ever been compelled to pay exorbitant 
charges for repair parts, 1888] etc., or to pay any unreason- 
able return charges on leased machines. (4) and (5) of 
the above alleged modifications may therefore be now dis- 
regarded. In the subsequent sections of the petition no fur- 
ther reference to them is found. 

In the ‘‘ conclusion ” section of the petition, the following 
only, among the provisions thus alleged to have been added 
to the leases by the defendants after 1899, are charged to 
have been unlawful: Agreements by the lessee (1) that he 
woiUd use exclusively machines of the lessor to perform the 
same kind of work as that performed by the machines 
leased; (2) that he would use in work other than that for 
which the leased machine was designed only machines of 
the lessor; (8) that, if the lessee should violate either of 
said agreements he would forfeit the use not only of the 
leased machine, but others, whether accomplishing the same 
or different work; (4) that he should use the machine leased 
for 17 years. 

I^e objectipns made by the petitioner, at the argument, to 
agreements contained in the United Company’s leases were 
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iaoluded others nowhere therein referred to. 

At tiie argument, certain dauses extracted from the letises 
ahoim to have been used by tiie United Company were said 
to embody the agreements objected to as unlawful. 

By what was referred to as the ‘^full capacity*’ clause, 
lessees agreed to use the machine to its full capacity on all 
shoes, etc., made by them in the manufacture, whereof such 
machinery was capable of use. 

By what was referred to as the ** additional maehwery” 
clause, lessees agreed that for any more work than their then 
leased machines could do, of the kind which machines be- 
longing to the same department could perform, they would 
lease enough others to perform it from the lessor. 

To neither of these two clauses was any reference made in 
the petition itself, as appears from the above summary of 
provisions in the leases therein complained of. The other 
clauses referred to at the argument were the following: 

By what was referred to as the ‘‘exclusive use” clause, 
lessees agreed that, if they should cease to use exclusively 
machines leased from the United Company for doing work 
of the same kind upon shoes, etc., made by them, the lessor 
might, at its option, terminate all their leases of its ma- 
chinery for doing work of that kind. 

By what was referred to as the “prohibitive” or “tying” 
clause, lessees agreed that the leased machine should not be 
used upon shoes, etc., whereon certain other specified opera- 
tions had been performed by machines not leased from the 
United Company. 

By what was referred to as the “right to terminate all 
leases ” clause, lessees agreed that failure on their part to ob- 
serve any condition, either of the lease of the particular ma- 
chine, or of any other lease from the United Company then 
in force, should give the lessor the right to terminate all 
' leases of its machinery then held by them. 

The above three clauses, and the alleged agreemrato te- 
quiring lessees to use the leased machine for 17 yearsj ajppear 
to bie the only [389] provimons among those comment^ (m 
m^argtiraent to which objection watt maide in tiiie j^tmon 
-iterif.- 
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foil espacity ’* clause or the “ additional machinery ” clause, 
whereof, as has been stated, no complain is found in the 
petition, the evidence shows that they were not new intro- 
ductions by the United Company, but were contained in cer- 
tain of the leases used by the component companies before 
1899. 

By neither was any agreement made which the evi- 
dence has shown to have been abnormal or unusual, or to 
have exceeded what was reasonably necessary to protect the 
lessor’s interests in the contemplated use of its machine. 

The lessor might well accept for the use of its machine 
a smaller royalty per pair, based upon the understanding 
tiiat the machine would turn out as many pairs as its ca- 
pacity permitted, than it could afford to accept without any 
such assurance. 

Similar considerations apply to the “additional machin- 
ery ” clause. Without it the lessee would be at liberty to do 
his slowest and most difficult work on the leased machine 
and the easiest on others or by hand. 

The petitioner, indeed, conceded that both the above 
clauses might be unobjectionable had they not been used 
together with the others; but it relied upon their use with 
the others as tending to show the existence of an unlawful 
scheme. That this is an afterthought only is shown by the 
failure to set forth either clause in that aspect in the peti- 
tion. Moreover, as to the “ additional machinery ” clause, 
the defendant had discontinued its use altogether two years 
before the petition was filed, a fact inconsistent with any 
claim either that it assisted monopoly or was intending to 
do so. 

The consideration of the remaining clauses raises, in the 
first place, the question as to the truth of the allegations in 
the petition that such provisions were not found in the leases 
lised before the consolidation of 1899, but were modifica- 
tions tiiereafter introduced by the defendants, in pursuance 
of ‘tiieir aUeged. intent to monopolize the business. 

The following facts appear regarding the leases in use by 
tiie con^nent companies before 1899: 
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' III t&e (Mae of the more ii&porttait meehlnea an ihitial ^ay- 
ment, of greater or less amount, was required of tiie leaseelin 
addition to the royalty per pair stipulate in the lease. Such 
imtial payments were required by all the leases from the 
Goodyear Company. The Consolidated & McKay Lasting 
Company required such an initial payment in leases of two 
out of the five patented lasting machines wherein it dealt; 
in its leases of two others no initial payment was required; 
and its remaining machine was leased either with or with- 
out initial payment at the lessee’s option, the royalty being 
higher in the latter case than in the former. The McKay 
Company was the only one of the component companies 
whose leases did not require initial payments, whether those 
of the patented heeling or metallic fastening machines, 
which it made, or those of the Davey pegging machines, 
which it controlled. 

[890] It may be further stated, with regard to the leases 
made by the constituent companies, that two or more ma- 
chines of the same company, intended for use in substan- 
tially the same operation, were generally leased as a group. 
Thus Goodyear Company leases required its welter and out- 
sole stitcher to be used together, and permitted the auxiliary 
machines intended for use therewith to be used only on 
shoes welted and stitched thereon. As to its Ideal laster, 
the use thereof on welt shoes was restricted to use with its 
welter and stitcher. The leases of this company did not 
provide that th^vlessee should use its machines exclusively, 
and that unless so used the lease should terminate; but there 
were such provisions in the leases of the other companies. 
The Lasting Company’s leases required use to the full xia- 
padty and the taking of additional machines for any addi- 
tional work. 

All the above leases were for terms for the most part 
either indefinite, or until cancellation by the lessor, or fte 
the life of the patents unbodied in the machines, or for 17 
years and thereafter daring the life of any patent embodied. 

In the forms of leases or license agreemuits which :they 
found in use ' as above, the defendants macto no diange 
whatever until about a year had elapsed since the framatkm 
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of the United Company. This tiie evidence diows withoot 
contradiction, and it farther shows that when there were 
substitutions of new forms of leases in place of any of those 
in use as above, there was no change made all at once or in 
pursuance of any general plan,'8till less of any arbitrary 
plan, but, on the contrary, the change in each case was be- 
cause special circumstances affecting the particular group 
of machines had come to render such change desirable. 

The history of the successive changes adopted, and of 
the reasons for each, was fully brought out in the evidence. 
Beginning with the first new lease form, adopted in March, 
1900, the adoption of others followed at various times dur- 
ing the subsequent years. Some of the provisions most 
objected to by the petitioner were not adopted until 1904 or 
1905. 

Begarding the various modifications so introduced, it may 
be said in general that they tended to relax previous restric- 
tions upon the use of leased machines, and to reduce the cost 
to the lessee of installing them. The most important changes 
made were, in substance, as below : 

For agreements whereby the lessee expressly promised ex- 
clusive use of the lessor’s machines belonging to the same 
group with that leased, there were substituted options to 
cancel, reserved to the lessor, in case the lessee should dis- 
continue such exclusive use. 

The requirements found in leases used by some of tibe com- 
ponent companies that the leased machine should be used . to 
its full capacity were extended to apply, in general, to all 
such ma chine s, of the classes involved in this case, as were 
used in factories to measure the amount of work done, and 
thereby fix the amount of royalties to be paid upon the ma- 
chines used in doing it. 

As to certain groups of machines, provisions were intro- 
duced restricting the lessee’s use of all machines belonging 
to the group to use only on shoes operated on by one or more 
of the other groups of [891] United Company machinery. 
BvA in all such cases, without substantial exception, there 
was also offered an alternative lease form not containing 
such restrictions. An ini^ payment was required frcp all 
96825*-^nn. 5—17 a 
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IcpMflo {mfuriag latter form ; no sa(& initial payinteit 
was required from lessees imder tiie form first mentioned. . 

. A uniform term of 17 years was adopted for all the leases. 

. Conndering the clauses objected to in the lig^t of what 
preceded them and of tiie circumstances attending their 
adoption by tiie defendants, the petitioner has not, in my 
opinion, proved that the defendants* object in adopting them 
was the prevnition of competition by others. Such preven- 
tion might indeed foUow from the more favorable terms of- 
fered lessees, but modifications made in the existing systnn 
for the direct purpose of otherwise better adapting it to ex- 
clude competitors would have been different in character 
frmn the modifications represented by these clauses. 

Not only would it have been unreasonable, as has been 
said, to expect the defendants to substitute a wholly differ- 
ent system from the leasing system which they found in use, 
but ^e evidence affords no reason to believe that anything 
of the kind was desired by manufacturers in general. The 
advantages to them of not having to tie up capital in pat- 
ented machines and of paying for the privilege of their use 
only according to the amount of use were advantages which 
they cannot be supposed desirous of surrendering. 

Modifications in the contracts offered them tending, as 
these are shown to have done, to enable the company, through 
provisions adapted to increase the number of shoes worked 
on by each machine, to lessen the royalty charged per pair, 
and to diminish'or dispense with the initial payment before 
required, were so obviously prompted by the purpose of de- 
veloping tile company’s business through the perfectly legiti- 
mate method of offering them on terms more advantageous 
to users, that it would be unjust to treat them, on evidence no 
stronger than that here presented, as really intended to ac- 
complish an arbitrary exclusion of users from any dealmgs 
with others. 

If it were made to appear that the leases omtaining tiiese 
clauses accomplished in and of themselves an unlawful re- 
straint of trade, or necessarily secured to the defendants an 
millwfdl monopoly, the intent to accmnpludi these results 
wot^’af course, Ite imputed , to tiie d^endauts witheiti! re- 
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giir4 to tjbieir actiuil pm^poae in acting and using tbam. 

the eyid^oe seems to me insufficient for' the condusioa 
that sudi rssults are so accomplished. The contention that 
they are fiailsy in mj opinion, to take into account the de- 
fendants’ rights in the field lawfully secured to them in the 
various patented improvements they had lawfully controlled 
and combined, and fails also to concede them proper scope 
for the rights properly incidental to their control of said 
improvements, to make such agreements with their lessees as 
would best promote the efficiency in combined operation of 
the machines leased, and thereby best enhance and safeguard 
their just return therefrom in the form of royalties. 

The complaints made regarding leases embodying the 
clauses referred to are not directed against those pertaining 
to any particular [392] kind or kinds of machines, as more 
objectionable than others. It is their entire combined effect 
which is attacked. 

Concurring as I do in the views expressed regarding them 
by Judge Brown, I am obliged to regard the petitioners’ alle- 
gations of their illegality as not sustained by the evidence. 

In my opinion, the bill should be dismissed. 

Brown, District Judge. 

The United States charges that certain provisions in the 
lease imd license agreements of the United Shoe Machinery 
Company with shoe manufacturers restrain interstate com- 
merce and tend to create or perpetuate a monopoly of inter- 
state commerce in shoe machinery. 

We may examine this topic, which comprehends a large 
number of very long and elaborate documents and a very 
large portion of the brie& and arguments on each side, most 
conveniently by considering the effects which the United 
States claims result from such provisions, rather than by 
attempting to set forth in full the provisions themselves. 

Complaint is made of the effejirt of such provisions: 

I, Upon the shoe manufacturers. 

It. Upon other manufacturers of shoe machinery. 

of Ihese two classes and the n#act of the leases 
ttp(m Wffi present quite distinct questions. ThS aply oomr 
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petiton, or p<^ibl« competitors, ere other mairalactiirers of 
shoe machine]^. The shoe msnufacturers, as irach, 
coihpetitoTs. As the complaints of 'the IJnited States on 
behalf of the shoe manufacturers and on bdiailf of other 
inachineiy manufacturers relate to distinct matters, they 
should not be taken cumulatively and should not bS cdh- 
fused. 

■ ■ • i. ' , ■ . 

THS EFFECT OF THE LEASES UPON THE SHOE MAETTFACTOBEBS. 

This may be considered in three aspects : 

As bearing upon the question of the legality of the origi- 
nal combination or organization of the United Shoe Ma- 
chinery Company. 

As an alleged illegal and oppressive outgrowth of power 
obtained by combination. 

As restricting the shoe manufacturer’s freedom of choice 
in taking the machines of other manufacturers, as prevent- 
ing him from using the machines of others, and as com- 
pelling him to use the machinery of the defendants. 

The petition of the United States charges that the de- 
fendants— 

" conceived the idea of acquiring the ownership or control of all con^ 
cems engaged In manufacturing and dealing in any and all kinds of 
shoe machinery, and then to refuse to sell or lease any of the essen- 
tial machines to the manufacturer of shoes except on condition that 
he buy or lease of them practically all other machinery of whatever 
kind necessary or tieefal to such manufacturer of shoes, and thereby 
to exclude all competition by other manufacturers of such shoe ma- 
chinery and to monopolize the trade and commerce therein among the 
States and with foreign countries.” 

It is also alleged that certain lease and license agreements 
constitute steps in carrying out such project. 

It is urged in effect that such plan comprehends a denial 
to shoe manufacturers of such opportunities to obtain tqa- 
chineiy as existed [893], before the consolidation, and a com- 
pulsion upon them, if they desire a epecial .kin4 of ihacfain- 
eiy, to take also other machines of Afferent' 
the de^4<^in. ^ . 

to be in the case no oilier teuds fo^ eiM' ^ 
gatlbiitt ^ihtfhi the leases lliemsd ‘ ^ ‘ 
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Tlu^ bill was filed December 12, 1911, before the dedsfon 
hi Unif^ Stat!6» v. Wimlowj 227 U. S. 202, 83 Sup. Ct. 2K3, 
jS7rL. ’Ed. i481. In that case the argument of the United 
States as to the so-called *Hying clause lease” shows a con- 
ception of the character and effect of the leases similar to 
that set forth in the bill of complaint in the present case. 
It was supposed that the effect of such leases was to compel 
customers to take all of their machines from the defendants, 
or all from other sources, and that this was a direct restraint 
upon competition and trade by depriving them of the exist- 
ing right to use some machines without also using others. 

The argument as to the effect of the leases both in Dnited 
Statea v. Wimlow and in the present case seems to be based 
rather upon an ingenious theory of bringing the defendants 
within the Sherman Act than upon any proper interpreta- 
tion of the leases or accurate information as to the facts. 

The union of non-competing businesses in a single company 
would appear to have no tendency in itself to suppress com- 
petition. The union in a single company of distinct com- 
panies dealing in distinct patented inventions for perform- 
ing different operations would seem remote from the sphere 
of the Sherman Act. To charge defendants, who were en- 
gaged in the manufacture and sale of patented machinery, 
with an attempt to monopolize, had little plausibility in the 
face of the fact that grants of monopoly had been made by 
the United States. 

The alleged plan of a refusal of what before could be had 
separately, as a means of compelling the taking of other 
machines, was a principal ground for invoking the Sherman 
Act. 

The leases in evidence, as documents, fail to substantiate 
the charges either as to the contrivance of such a plan, or 
as to its execution. It appears that after the consolidation 
there was no refusal, or imposition of conditions as al- 
leged, but that the defendants continued to give manufac- 
turers terms which were substantially the same as before, 
and in some instances better than those offered by the 
Constituent companies before the consolidation.. This is 
shown hot only by the exhibits of ‘Vhidependent” lease^ 
bht by the testimony of officers of the company. 
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M to the scope of tho terui ‘‘ tying clatises.’^ Tbe Uniiti^ 
States gives the following definition : 

“‘Tied to’ means that machinery cannot be used In the manu- 
facture of boots and shoes with machinery other than that owhed abd 
controlled by defendants.” 

This seems to require consideration of clauses of two 
kinds: 

(а) The exclusive use” clause. 

(б) The “ prohibitive ” clause. 

The exclusive use” dause reserves to the lessor a right 
to cancel the lease in case the lessee shall fail or cease to 
use exclusively ma[394]chinery' of the kind leased, l^is 
Mnd of tying has no direct bearing upon the question of the 
legality of the combination. What was before separate is 
separate after the consolidation. 

The ** prohibitive ” clause provides that the leased ma- 
chinery shall not be used in the manufacture of shoes that 
have been, or are to be, operated upon by machines of 
certain specific kinds, not leased from the lessor. Though 
a similar clause was in use before the consolidation, it re- 
lated only to machines of the kind made by one of the 
constituent companies. After the consolidation it related 
also to machines of other kinds formerly made by other of 
the constituent'Companies. 

The prohibitive clause, therefore, is the one that has re- 
lation to the supposed scheme of using the power acquired 
by combination to refuse machines that before were sepa- 
rately obtainable, and to offer such machines only on con- 
dition that other machines of different kinds should also be 
taken. 

^ Tying” therefore, does not mean that the manufacturer 
is required to agree, or agrees, not to use the machines of 
others, but merely that he has secured only limited rights of 
use, and that if he exceeds such limited rights he may lose 
hib lasw. It is not a question of the legal effect of fbe 
Icns^ but of the practical consequences of securing only 
rights of use. The term is mMeading in its im- 
plicaticm that the manufacturer is bound by contract not to 
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tibe leased lOacfainery in •violation of tlie tentts of the ImM; 
** lying ” is an inezaet and equivocal term, which inaj' refer 
merely to the machine, or may mean either that the lessee is 
botmd by contract or merely is under strong practical in- 
ducement. 

The restrided or prohibitive leases do not in themselves 
as documents prove the denial of the right to procure, as 
before, independent leases for individual machines. As 
matter of fact, independent leases which did give the right 
to use the machines with machines of other kinds, made 
other machinery manufacturers, were always procurable 
This was the general rule, and if there were any exceptions 
they were, so far as appears, inconsiderable. 

It is a result of the consolidation that the United Com- 
pany offers more attractive contracts for a group of ma- 
chines of different kinds than for machines of one kind only; 
but as it still offers the contract for machines of one kind on 
as good terms as before it is difficult to see how that is detri- 
mental to the shoe manufacturers. 

The charge of this supposed scheme to deprive former 
customers of the right to use some machines unless they 
would also use others seems to have originated either in 
the erroneous assumption that a prohibitive lease was the 
only kind procurable, and that the former customer had no 
choice, or in disregard of the fact that it was merely an 
alternative form of lease. As the leases prove no such plan, 
whether of the extent alleged or of less extent, and as the 
evidence proves the exact contrary of what is charged, we 
think that the United Shoe Machinery Company is, upon the 
merits, entitled to a full clearance from this charge. 

It wasj however, urged upon final argument, de^ite the 
decision in United States v. 'Winelow, 227 U. S. 202, 33 Sup. 
Ct. 253, 57 L. Ed. [896] 481, that because the union of dis- 
tinct lines in a single hand put it within the power of the 
company to devise and carry out such a scheme, the combi- 
nation had such potentiality of evil that it should be disim 
tegrated. This argument extends beyond reasonable liinits 
the import of certain expressions of the Supreme Court in 
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cMes wl^«ro there was such oombinalwn of eompetitoni as to 
elimmate oompetitioa. This was within the statute^ though 
none of the evils resulting from destruction of competitiDn 
mig^t yet have ensued. 

In this case the mere consolidation of non-competitive 
businesses did not suppress competition, nor deprive custom- 
ers of rights previously given by the constituent companies, 
and has no necessary or probable tendency to develop such 
a scheme as is unjustly attributed to the defendants. There 
must be added to the combination, from which naturally no 
such results would flow, an entirely new scheme. 

The defendants having completely answered the charge 
that they devised or rarried out such a scheme, the rejoinder 
that they might have devised and carried it out if they saw 
fit is entirely too far-fetched to bring the defendants either 
within the terms or within the spirit of the Sherman Act. 
Not only is there a failure of proof of the existence of sudi 
a sch^e or of such a practice, but there is strong evidence 
to the contrary : not only in express denial, but in the undis- 
puted fact that the defendants* Goodyear welter and stitcher 
have never been put out on leases that prevented their use 
with machines of other kinds obtained from other manufac- 
turers. These are the most important of the defendant’s ma- 
chines and the center of its system; they are the principal 
royalty paying machines, and are furnished with a recording 
appliance to determine the number of shoes operated upon. 
The denial of their unrestricted use would have best served 
the alleged purpose of forcing the use of other kinds of ma- 
chinery. The fact is that after the consolidation, as before, 
these machines, which the complainant’s expert testifies are 
the only essential machines, and which are essential only if a 
shoe manufacturer chooses to make the special kind of shoes 
for which they are specially adapted, rather than shoes of 
other kinds, were put oUt only upon leases which did not 
contain the prohibitive clause. 

The validity of the combination, therefore, is in no Wise 
affected by the subsequent use of the prohibitive clauses. 

We may next consider whether the shoe manufacturer who 
has chosen to take a lease permitting only a restricted <Mr 
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Uwtfd A purticidar mftcbine is in any way injuriously 
inip]K>p0rly affected by the fact that the businesses which 
before were in separate hands are now in a siugle hand. 

It can not be denied, and is practically conceded, by the 
United States, that the prohibitive clause,” which is said to 
have the practical effect of tying together machines of differ* 
ent departments, is a limitation of the use of patented ma- 
chines. The licensee has no right beyond the express pro- 
visions of his license, but is not bound by contract to take 
a machine for the performance of any other operation. If 
he desires to use for certain other operations the machinery 
of other manufacturers, he is met by the fact that the lease 
he has chosen, because it has [396] been offered upon better 
terms than an unrestricted lease, gives him no right to con- 
tinue the use of the leased machine. This, of course, may 
constitute a strong practical inducement to take other ma- 
chines for other operations from the defendants, rather than 
from other manufacturers. This inducement will be as 
strong as his desire to retain his lease. This, then, becomes 
not a legal, but a business, proposition. 

The shoe manufacturer may untie the leased machine by 
taking another form of lease, which contains no restriction 
but requires an initial payment — ^though the royalties are 
the same. The amount of the initial payment,” which is 
a defined sum of money, seems, therefore, to constitute both 
the inducement to choose the restricted lease and the deter- 
rent from changing a lease once taken for an independent 
lease. 

This reduces the matter to one of dollars and cents. The 
defendants charge more for a machine used with machines 
of other manufacturers than for machines used as a part 
of a defined group of defendants’ machines. Had they not 
combined the different companies they would have no occa- 
sion to do so. 

The attack of the United States upon the ^ tying clause ” 
makes no distinction between new machines which origi- 
nated with the defendants and those in existence before the 
consolidation. There is, moreover, no attempt to show that 
the cost of independent machines has in any respect been 
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defeadaBte is to the co&tfary. Nor has the Uoited States 
made uiy attempt to ^ow by evidence that the prices 
charged for independent or unrestricted leases are ezceasive, 
or such as to prevent the manufacturer from using them 
profitably. The necessity of meeting the defendants* show- 
ing that there is no substantial obstacle in the way of a 
manufacturer who may desire to equip different departments 
with machines taken both from the United Shoe Machinery 
Company and from other manufacturers is recognized by 
the United States, and the brief states: 

** The amount of the Initial charge for Installing machinery under 
the ao-called Independent lease, and the cost tor changing from one 
form of lease to another, Is so excessive as to restrain the manufac’ 
turers from choosing the Independent system and to coerce them Into 
taking the restricted forms.” 

Under this heading the United States relies merely upon 
the difference in price between the independent lease and 
the restricted lease. This is fallacious and does not meet 
the point. If the prices for independent leases are reason- 
able prices, if the shoe manufacturer can obtain what he 
could before and upon reasonable terms, the fact that he and 
others are offered better prices for prohibitive leases is, of 
course, immaterial. 

It is very earnestly contended that by this clause a shoe 
manufacturer is “ bound hand and foot ” and “ is obligated *’ 
to take other qaachinery from the defendants. But when 
we condder that he has voluntarily chosen the limited right 
to use and has merely declined to pay the price for the 
unlimited right to use, that he has got all he was willing to 
pay for, it seems fair to say that the only restraint upcm 
him is the fact that he cannot make use of another’s property 
without his consent, and that this consent will cost him 
money. 

[897] It might well be said upon the authority ol Htnry 
V. Dieh Co,, 224 U. S. 1, 85, 32 Sup. Ct 364, 66 L. £d. 646, 
Ann . Cas. 1913D, 880, that the patentee’s right embraces the 
lesser right of permitting others to use upon such terms as 
the i^d^tee chooses to prescribe, and that the ceascmabla- 
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tiiie^ finite c^red for imrastriotid ifte is not dfitei 
But surely, if tibe siiganaent is i&ade that there 
is coercion through an excessive price, sndi an argument 
can have no weight whatever for any purpose legal or ethical 
unless the fact that it is excessive affirmatively appears. 
From sudi evidence as is presented in this case as to the 
amount of initial charges upon independent leases we can 
draw no support for the charge of coercion through exces- 
sive charges. 

The United States contends that the fact that independent 
leases are also offered is immaterial, and tiiat the validity 
of the prohibitive lease must be determined upon its terms 
alone. But this contention is clearly wrong. The tying of 
which complaint is made is merely the practical effect of 
the shoe manufacturer’s choice of a restricted rather than 
an independent lease. When he wishes to provide himself 
With machines for other departments, his choice of the ma- 
chines of other manufacturers may result in displacing ma- 
chines leased from the defendants. If, however, he may 
still obtain the defendants’ machines by the payment of an 
initial charge, then the only restraint upon his free choice is 
the sum of money required to retain such of the defendants’ 
machines as he has already installed. When a factory is 
equipped in the first instance with defendants’ machines 
adequate in number for all departments, the choice between 
independent and restricted leases is a question merely of 
the comparative cost of installation. After a special equip- 
ment is outgrown and there arises a demand for other indi- 
vidual machines to supplement it, then the manufacturer 
may desire a partial equipment with other machines of other 
manufacturers. Here arises from the prohibitive clause the 
substantial obstacle above referred to : That the installation 
and use of such machines may result in the removal of the 
whole equipment which he has taken from the defendants. 

But the situation is one that can result only fr<«n a direct 
violation of one or more of his leases. While this may seem 
a harsh consequence of a breach of contract or of an infringe- 
ment of the defendants’ patent rights, it cannot be said to 
touch tile question of the validity of the prohibitive dausea 
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Evra ahcfuld we regard the agreed eoutsequencee ote hrwMdi 
of oQotrad; as serious, this does not reUeve us from decidmg 
the (piestion whether the contract in itself is valid. 

As it is not the purpose of the defendants to take their 
machines out of factories, but rather to put them in, we murt 
consider those clauses which are designed to induce their in- 
stallation, rather than those clauses that are designed to pre- 
vent a breach of contract, or which reserve a right to termi- 
nate the leases upon an infringement of patent righta 

We maj assume that the prohibitive leases with the re- 
duced prices are adopted by the defendants as an inducement 
to the manufacturer to take also several different kinds of 
madiines, and that, having once taken a restricted lease, the 
manufacturer remains under a strong in[398]duoement to 
take machines of other departments from the defendants and 
not from other dioe machinery manufacturers. 

The United States contends that the patent laws confer 
upon the owner of a group of machines, each protected by a 
distinct patent, no right to handle the entire group as a unit, 
thus making one patented machine aid another. 

It is true that the right granted to the patentee to exclude 
others from the use of his patented invention is confined to 
the subject matter of that invention. It does not include the 
right to exclude the use of any other machine, patented or 
unpatented. When, however, a patentee has installed in a 
factory several distinct machines, each upon a restricted 
lease, he has as4o each a full right of exclusion from other 
than the licensed use, and thus may legally exclude all ma- 
chines that compose the group. But the proposition that 
patented machines cannot be handled as a group is stated 
too broadly. If what was before in separate hands is 
grouped in a single hand, and handled only as a unit, this 
might result in a refusal of what before was obtainable. 
But if the patented machines are handled both as individual 
madiines and as a group, so that there is a free choice be- 
tween the taking of individual machines and a group, we 
see no ground for objection. 

One patented machine may be made to aid another in two 
ways: By using a refusal to deal with them separately as a 
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ittCMiiis of ebmpelliiig the taking of both ; or by offering both 
at a lower l>rioe than the sum of the separate prices for each. 
Hie first is the way diarged in the petition, but disproved 
as mattw of fact; the second is the common device of whole- 
saling instead of retailing. 

Were the defendants exercising merely the ordinary rights 
of owners of property it could not be said that an entire 
contract concerning a group of such machines was illegal. 

It is conceivable, if a single person should assemble in 
his hands a large number of distinct patented articles previ- 
ously upon the market and refuse to sell any unless all were 
taken, that is in special circumstances might constitute 
such obstruction to a former freedom of trade as to fall 
within the Sherman Act. Where the patented machines were 
originated and first put upon the market by the defendants, 
it is difficult to find any reason why they should not be 
grouped ; but where there is no obstruction to a former free- 
dom of trade, where there is no refusal of any article upon 
the former terms, it cannot be illegal to offer a group for a 
price which is lower than the sum of the separate prices — 
or, what is the same thing, to offer each article at a lower 
price if other articles also are taken at a lower price. 

We are unable to see that a shoe manufacturer has any 
just cause of complaint that the defendants offer him and 
their other customers restricted leases. One who refuses 
these leases, and takes the independent leases, may complain 
that other shoe manufacturers are getting their machinery 
on lower terms; but the royalty rate will be the same, and 
the cost of initial payments is fixed and may be weighed 
as against the estimated value of taking machinery from 
other manufacturers. It is a mere question of dollars and 
cents. It is legal for the defendants to discriminate in 
priee between customers who take [399] large amounts 
and those who take small amounts. In fact, it appears that 
certain large manufacturers have contended that it was 
unjust to them to fix the same royalty for a large manufac- 
turer 'as for a small one, which has been the practice of the 
United Company. 

We conclude, then, although the prohibitive leases, in 
■0 &r as they tend to group together machines of different 
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^e^urtountis, may be regarded as a direct ontgrpwtb 4^ 
&e otmsolidation, that the conwlidation w«p not f<ur this 
reascm in any way detrimental to the shoe manulactueer, 
but, on the contrary, was for his benefit, since it enabled the 
United Company to offer him better terms, and enabled him 
to equip his factory cheaper than before. The argument 
of the United States upon the tying of department to de- 
partment shows no reason for invoking the Sherman Act in 
behalf of the shoe manufacturer. 

The effect upon other manufacturers of shoe machinery 
is a distinct topic to be considered later. 

The leases are also complained of as restricting the shoe 
manufacturer’s freedom of choice in taking the machines 
of other manufacturers, as preventing him from using the 
machines of others, and as compelling him to use the ma* 
chinery of the defendants. 

We may for the present disregard the fact that the 
United SW Machinery Company was organized by com- 
bining distinct companies. 

The “ excltisive use ” clause relates only to machines of 
a particular kind or department, thus differing ementially 
from the prohibitive clause. It was in use before the con- 
solidation, and after the consolidation was not changed in 
this respect Though it does not relate to grouping what 
before was separate, this clause imposes a limitation upon 
the right to use machines of a particular kind. The legal 
effect of it is merely a reservation of a right to cancel the 
lease in case the lessee should fail or cease to use the der 
fendants’ machines exclusively for work of a particular 
kind. It does not have the legal effect of a contract by the 
lessee not to use the machines of others. It is merely a 
limitation imposed by a patentee upon the right to use. 

The reiteration by the United States of the stateiQent 
that the lessee must use, or is required to use, defendants’ 
machines exclusively is misleading. The distinction be- 
tween a contract requiring a lessee not to t)ihe ntbep 
chimes, and a limitation of the right to u^ the Jcnai^ 
Btii^into, is very materiaL , « i 
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TIm soi^lementsl brief of tiie United Stetes (xmtonds: 

‘^nme can be no detenae under the patent lawe as to any pro- 
Tinlon oemplalned of in the leases, unless It be as to the use of the 
prohibitive danse.” 

But no distinction can be made in this respect between tiie 
ezclurive-use clause and the prohibitive clause. Both are 
limitations imposed by a patentee upon the use of his inven- 
tion. The exclusive-use clause is effective only when the 
lessee is operating machines of other manufacturers for 
doing work of a kind for which defendants’ machines are 
available. 

Here, again, the right of a patentee to so limit the licdise 
would seem to be directly sustained by the statement in 
Henry y. Dick Co., 224 U. S. 1, S5, 82 Sup. Ct. 364, 56 L. Ed. 
645, Ann. Cas. 1913D, 880, already referred to. 

[400 | The United States complains that it is the policy 
of the defendants to say to a lessee that for doing work of 
a particular kind he must use all or none of its machines. 

If the general insistence upon the exclusive-use clause is 
evidence of refusal by the defendants to lease their ma- 
chinery for use with the same kind of machinery taken 
from other manufacturers, yet this refusal precedes any con- 
tractual relation between the defendants and the licensees. 
At this time the parties are unquestionably free to contract 
or not to contract, and by refusing the terms offered the 
shoe manufacturer loses nothing which he had before. 
^^The public is always free to take or refuse the patented 
article on the terms imposed.” Henry v. Dick Co., 224 U. 8. 
1, 82, Sup. Ct. 364, 56 L. Ed. 645, Ann. Cas. 1913D, 880. 

The United States replies that the shoe manufacturers 
are not free to take or refuse. ^ They have entered into con- 
tracts which constitute an endless chain with reflect to the 
use of the United Company’s machines.” 

It is in evidence that during the existence of the United 
Coinimny many new factories have been established and new 
insteUatiimB made for persons who have voluntarily ac- 
e^ted these tenns. Can the shoe manufacturers be permit- 
ted to o^plain, or the United States upon their behalf to 
complain, of what has thus been agreed to? These agree- 
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mei^ liiaiTn betii totered into voluntarily by parties asariit- 
ing on terms, of equality. Can it now be urged that the 
acceptance of a limited right shall be declared a sufficient 
ground for making the right unlimited? Being free to 
choose in the first instance, and having chosen, can a lessee 
now urge that he is not free to use the defendants’ property 
as he pleases as a reason for dispensing with the necessity 
of procuring that right from the owner of the machinery 
which he has installed? 

It is merely rhetorical to say that these contracts const!* 
tute an endless chain. We have seen that as to the prohibi- 
tive clause there is a mere question of price. As to. the ex- 
clusive-use clause there is a mere question of choosing be- 
tween two different sets of equipment for one operation. 
The recent decision of the Supreme Court in Coppage v. 
Kemaaa^ 286 XT. S. 1, 35 Sup. Ct. 240, 59 L. Ed. 441, January 
25, 1915, should put an end in this case to any argument upon 
behalf of the shoe manufacturers which alleges compulsion 
or coercion, or which asserts a freedom to use the property 
of another without procuring from him the right to do so: 

" For constitutional freedom of contract does not mean that a party Is 
to be as free after making a contract as before ; be Is not free to break 
It without accountability. Freedom of contract, from the very nature 
of the thing, can be enjoyed only by being exercised ; and each par- 
ticular exercise of it Involves making an engagement which. If ful- 
fllled, prevents for the time any Inconsistent course of conduct” 

We must keep this in mind: That it is no part of the 
pdiqy of the Sherman Act to relieve men of full age from 
the obligation of their contracts, nor to interfere with con- 
tracts, except so far as they may restrain trade of contracting 
parties, or be aimed at the trade of third parties with a de- 
sign to effect their exclusion from trade otherwise [401] 
thw by supplying a demand in fair and lawful competition. 
It could not be said that the trade of the shoe manufacturer 
was restrained by the denial to him in the first instance of 
use of patented machinery, whether arlntrarily or by 
c^«nng terms he could not accept It would be equally iin- 
soihid to say that his trade is restrained by a contract which 
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provides for him at a very low price the most efficient ma> 
chinery known at the time of the contract. 

It is probably enough to say that, under the uniform rule 
recognized in many decisions, the defendants have the ri|d>^, 
both as owners and as patentees, to' refuse the use of the pat- 
ented machines of any department as they may see fit, 
whether unreasonably or reasonably. However, as it seems 
to be contended that these rights have been impaired, to some 
extent, by the Sherman Act, we may consider whether or 
not the exclusive-use clause is inserted for reasonable and 
proper purposes. 

It cannot be said that it is unreasonable or against public 
policy for the defendants to deal with shoe manufacturers 
only on the basis of a full equipment for a particular opera- 
tion, when the subject matter of the contract is not machines 
alone, but patented inventions as well. The inventions may 
reasonably be regarded as the principal subject matter of 
the contract rather than the number of machines necessary 
to a particular manufacturer. While the manufacturer may 
prefer to contract with reference to each machine as a unit, 
the defendants may prefer to regard the number of ma- 
chines with which a manufacturer is to be furnished as inci- 
dental merely to a policy of licensing those only who will 
pay royalty according to the amount of work they have for 
machinery embodying the patented inventions. The amount 
of royalties to be paid by the manufacturer is, of course, a 
primary consideration. 

While in the early stages of the case there were some 
criticisms of any leasing system as opposed to a system of 
selling, the very great advantages to shoe manufacturers in 
general of being provided with machine equipment of the 
highest efficiency, and of being relieved of individual eff<Ht 
in that most costly and difficult part of manufacturing, and 
the general satisfaction with the i^stem were so overwhelm- 
ingly proved that all doubt that the leasing system in gen- 
eral is unimpeachable has been removed. Furnishing capi- 
tal to dioe manufacturers in the form of shoe machinery 
embodying costly inventicms as well as great mechanical skill 
iii manufacture, the defendants are fully entitled to claim a 
86826*— VOL 6— IT 48 
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proper diare of th« advantages resulting from what 1^7 
have produced. How to obtain a just return for wlwt th^ 
have contributed to the practical art has long been a prol^ 
lain with inventors. With many of them it has been a cause 
of complaint that a just share was denied them in what was 
attributable to their efPorts. They have been accustomed, so 
far as they have been able, to reserve such rights as would 
secure to them a proper share in whatever business might be 
developed under the protection of patents covering their in- 
ventions. 

In determining what is a reasonable share of profit when 
payment is to be made upon a royalty system, the value of 
the machinery as [402] a means of production must, of 
course, be considered. A contract that a lessee should pay 
in advance a gross sum computed upon the capacity of the 
machine, or a rental computed upon the capacity of the ma- 
chine alone, could not be criticized as unreasonable. A roy- 
alty system, however, in which payment is made only accord- 
ing to use, is generally more acceptable. 

If we are to consider such contract with regard to the 
rights of the lessor as well as to the rights and preferences 
of the lessee, it would be difficult to devise a more equitable 
arrangement than a requirement that the lessee should pay 
royalties according to the availability of the patented ma- 
chinery for his use, rather than for such use of it as he may 
from time to time prefer to make. The lessor demands pay- 
ment only so far as his machines are actually useful nr avail- 
able for the use of the lessee. 

It is suggested in the brief of the United States that the 
lessor might accomplish all proper purposes by the fixing 
of a minimum amount of royalties; but such a suggestion 
does not solve the difficulty, for a minimum amount fixed in 
advance should include not only present use but such future 
use of the invention as might be developed. A royalty 
which has regard both to the capacity of the machines which 
the le^r furnishes and to the amount of work which the 
lessee may have to do upon machines embodying the pM^ 
oated i inventions seems beyond reasonable oriticiain. H is 
of oohrae essential not only to fix a royalty rate but to pit^ 
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vjde a^nrte of use ond a period of time for i3ie lue. A con- 
tact, of this character must have permanency, and may be 
reasonably continued ovmr a long period of years. A roy- 
alty may be likened to interest upon a principal. 

A contract involving so largely the subject matter of in- 
ventions and of patent rights, and relating to the use of tan- 
gible property of the defendants in the form of machinery 
and of intangible property in the form of patent rights, is 
substantially different from ordinary transactions of com- 
merce, in that it relates so largely to the use merely of prop- 
erty, the title to which has not changed and which continues 
for a long period in a fixed location, out of the path of in- 
terstate commerce. Browning v. Waycrosa^ 233 U. S. IG, 34 
Sop. Ct. 578, 58 L. Ed. 828. Where the annual use is anall 
it would seem necessary that the period be protracted, in 
order to secure a fair return upon the investment. Where 
madiinery is furnished which is of a capacity beyond the 
work which the lessee has to do, the efficiency of the ma- 
chine in its great productivity, which is due to constant im- 
provements, is not fully availed of; and it may be said that 
there is value lost owing to the limited business of such 
lessee. Where the product of a manufacturer is very large, 
and where the capacity of many machines is availed of, the 
manufacturer may think that the important thing is the 
gross amount which he is called upon to pay and that there 
tiiould be some reduction in the rate of royalty or in the 
amount of use required. On the other hand, it might well 
seem to the Shoe Machinery Company that if its equipment 
had proved especially valuable to a particular business it 
should receive its full share on a pro rata basis. 

There would seem to be little chance for a difference of 
opinion {468] upon the question whether a shoe manufac- 
turer who had been furnished with machineiy of greater 
capacity than he was able to avail himself of should dimin- 
ish his return of royalties by the employment of the ma- 
chinery of others, llie presence and use of other machinery 
would fn such case be so directly inconsist^t with the 
reasomaUe requirement that he should pay royalties to the 
eatient of the use for which the leased machine was avaih 
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able, imd ase iihe' Ma(^n^^ faU capa(^ so lair 
had work for it, that the use of other titan the leased nn- 
chineiy should be a sufitcieut cause for terminathin of tiie 
lease. It is said to be the case with a Very large nuinbeis- 
perhaps the majority in number— of shoe manufacturers 
that the machine equipment furnished them is more than 
sufficient for their work. The exclusive use clause, there' 
fore, seems a necessary provision in these cases for securing 
what, from any point of view, must be regarded merely as 
reasonable compensation to the lessor. 

With the large manufacturer the question is somewhat 
different. There will still exist the practical difficulty, if he 
introduces the machines of others, of determining what 
shoes are operated upon by such machinery and what by the 
defendants’ machinery; but is there reason for denying to 
the defendants the right to invoke the exclusive use clause 
merely as a means of securing to themselves their royalty 
upon the entire work of that kind done by the manufac- 
turer f 

Here, undoubtedly, is a chance for a decided difference of 
opinion between the large manufacturer and the Shoe Ma- 
chinery Company as to what part of the business success 
should be attributed to the defendants’ patented machinery 
and what to the business ability of the shoe manufacturer, 
and for decided difference of opinion as to whether the 
claim of the Shoe Machinery Company to a royalty on all 
the work of ^particular kind is reasonable. And here seems 
to be the only situation in which any question of the rea- 
sonable character of the exclusive use clause can arise. The 
terms, however, were fixed at the beginning, while both 
parties were free to contract or not. The machinery was 
installed with full notice that the lessee’s right to its ecm- 
tinued use was subject to the right of the Shoe Machinery 
Company to insist upon having royalties fat aU ithe work 
or to remove its machines if the lessee refused,, as he has the 
right to do, to continue on that basis. r . 

There is here no question of restraint of the ttwie of the 
tiliOe>inanufacturer, and no question whether a re^raint of 
trade is reasonable or unreasonable The lessee has loeii^ 
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Wixitod away BO right ^Uoh, Irati for the contract, h« might 
fr^y eaereiee. The defendimts stand ready to supply the 
man^acturer 'with machinery for the profitable carrying on 
of his rirada - The shoe manufacturer has a full right to 
dibose, and if the eadustve use clause is invoked is free from 
all obHgation under his lease. 

Fnrthennore, a contract providing that a manufacturer’s 
business be carried on with machinery entirely adequate for 
the conduct of his trade, and which is the 1^ machinery 
known for the purpose, does not injuriously affect him or 
the public. The reasons which underly the rule of public 
policy that forbids contracts in restraint of trade are absent. 

[404] A contract, requiring the use of certain machinery 
in a manufacturing business, between one who is to carry it 
on and one who is to furnish capital, or his own property, 
tangible or intangible, as a means for carrying it on, is a 
provision “ for the prosecution of the business in a particu* 
lar mode and not for its restraint.” See Kinsman v. Park- 
hurst, 18 How. 289, 293, 15 L. Ed. 385; Chicago, St. L. ds N. 
O, R. Co. V. Pullman, 189 U. S. 79, 89, 11 Sup. Ct. 490, 85 
L.Ed.9T. 

This cannot be treated as a petition for the reformation 
of contracts made between the defendants and the shoe 
manufacturers. An appeal to the public policy evidenced 
by the Anti-Trust Act cannot be made to extend the rights 
of the shoe manufacturers, under their contracts. There 
being no restraint of his trade, the United States shows 
no ground for intervention on behalf of the shoe manufac- 
turer. 

The additional machinery clause,” though not included 
in the Government’s definition of a tying clause, requires 
a brief consideration. 

This is a contract by the lessee that, if he has work for 
more machines than were first installed, he will take from 
the defendants such additional machinery of the same kind 
as is necessary for doing all his work of a particular kind. 
This was an old fOTm of contract in use before the consoli- 
dation, and to some extent afterwards, though abandoned 
aoipe tipae before the filing of the petition. 



' 708 'V ' SB^oann^iii v''>-n:^‘'"v ' 

Br#ini, Ik X/«a*eantail^ 

Tbe glands iijpon i^adi tiie «xehiaiT« uae- oliiiiM $s ]idd 
nMonaUie support this chime also. The exclusive use daim, 
however, rlpresesits the present policy of Uw company, 

The full capacity danse,” by which the lessee agrees to 
use defendants^ leased machinery to its full capacity so. far 
as he has work for which it is capabte of use, has dready 
been referred to. The direct purpose of this is to secure 
a substantial amount of royalties. It is inconsistent with 
toe use of toe machines of others, but of this no just com- 
plaint can be made. Having a license for toe use of pat- 
ented inventions, the lessee must pay the agreed considera^ 
tion, and if the licensor insists he must pay it whether he in 
fact uses the machinery or not. 

The agreement to use to full capacity is auxiliary to the 
purpose of fixing the gross amount of royalties. It relates to 
machines with a recording mechanism which shows the num- 
ber of shoes operated upon. Upon a breach of the agreement 
to use to full capacity it is difficult to see that there could, be 
any basis for damages other than the amount of royalties 
that would have been paid had the machines been so used. 
An alleged breach of a somewhat similar provision for de- 
termining a quantity upon which royalty was to be paid was 
held not to be an independent cause of action, the provision 
being merely a subordinate part of an agreement to pay roy- 
alties. Jobhifu V. Kendall Mfg. Co. (D. C.) 196 Fed. 

See, also, In re O^Oorman Co. (D. C.) 195 Fed. 660. 

But the general impracticability of determining the 
amount due, except in the way contemplated, fully justifies 
the provision for a cancellation of the lease upon a discon- 
tinuance of toe use of the machine and the production of the 
proper record. 

The United States concedes that if the ‘‘full capacity 
clause ” stood [406J alone, thereby requiring the use of the 
leased machine alone as long as it could perform all work of 
that kind which the lessee had to do, it would be subject to 
little criticism. The objection is to its use in conjunction 
with toe “exclusive use” or “additional machinery” dkoto. 
lliis ccMajunction of clauses, it is said, inserted in a lirge 
number of leases, toows a polity to force or create -in toe' de- 
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|ciB4(uata,tliie powcv to force its lessees to use exclusiyely ma- 
chines of that class. This it is asserted is unlawfol. 

But the mass of leases has in this respect no cumulative 
effect upon the shoe manufacturer, for each lease taken 
singly gives to the lessee notice that his right to use may be 
ternunated if he fails or ceases to use exclusively. The ques- 
tion as to him is whether such a reservation of right made 
by the lessor of patented machinery is unlawful. 

If there is any “ force ” verted upon him, it is from his 
lease alone, and not from the mass of leases taken by others, 
and, as we have seen, is merely the result of a limited grant 
made by a patentee, who may refuse him any right of use. 
But here, as we have seen, is nothing that can justly be 
deemed coercion. 

Complaint is also made in behalf of the shoe manufacturer 
that the term of the licenses is too long — 17 years — and it is 
said that this period is regardless of the terms of the pat- 
ents. Allegations were made that these long terms were 
fixed for the purpose of tying up by contract what would 
soon be free from control through letters patent. It is true 
that the United States referred to certain licenses which ran 
beyond the terms of any patents mentioned in tliem. The 
evidence shows, however, that the leased machines were, as 
matter of fact, protected by letters patent throughout the 
period of the leases. Seventeen years, of course, is the term 
of a patent. Nothing is more common in agreements con- 
cerning patented inventions than to contemplate and provide 
for improvements. The shoe manufacturers who have as- 
sented to this period cannot complain of it. They have 
secured very valuable rights at a very reasonable sum for 
a long period of years. The history of the company and 
the experience of the manufacturers, who have not been 
required to sink their capital in machinery which, as the 
evidence shows, wUl afford them no banking credit, shows 
no just cause for complaint as to the length of the con- 
tracts. The evidence shows that full value has been fur- 
nished by the defendants for the royalties which they have 
received. 
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Id ooasideiing the reasoDableness, as between the defend- 
ant company and the shoe manufacturer, of a long-tenn 
contract, we must look not alone to the fact that the shoe 
nuuuufacturer may be bound for a long term. It is a case 
of reciprocal obligation, for the shoe manufacturer is bound 
for no longer period that that for which the defendants, 
upon a just construction of the lease contracts, are also bound. 
The requirement of use to full capacity, so far &s the manu- 
facturer has work, and the exclusive use or additional ma- 
chinery clause, impose upon the defendants the correspond- 
ing duty to furnish machines, and the shoe manufacturer is 
relieved from his obligation unless the defendants supply 
him with the means for fulfilling it. 

It has been su gg ested that the terms of these contracts 
may be in [406 J definitely prolonged by furnishing addi- 
tional machines only for new periods of seventeen years. 
Apparently there is no force in this suggestion; for a fail- 
ure of the defendants to furnish what was necessary for 
carrying out the requirements of the contract, or the refusal 
to do so except on terms inconsistent with the original con- 
tract, would release the lessee from his obligation. 

The insistence of the defendants upon the taking at the 
outset of an amount of machinery adequate for a lessee’s 
entire work is, as we have said, unquestionably within their 
right When additional machinery is sought, and the de- 
fendants insist upon the same general terms, their right to 
do so cannot '1^ abridged by the fact that there has been 
a previous installation of machines. The policy is not 
altered from that of which the lessee was appris^ at the 
outset. 

The cancellation clauses, however, provide a practical 
means of escape for those who consider the term too long. 
They may install other machinery and run the chance, and 
if the machinery so 'installed is satisfactory they may use it 
for their full equipment when the machines of the defend- 
ants are r^oved. 

It is contended for the defendants, and there is evidence 
in support of such contention, that the actual practice of the 
Shoe Machinery Company is not fairly represented by ref- 
erence to the literal terms of the leases, but that it is much 
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m<M IflietsV and that it is eustoma^ to maka mbdifications 
in partienlar eases. 

The general poli <7 of the company has been clearly 
brought to: the attention of its lessees and was exercised foirly 
and reasonably in those specific instances which the United 
States has brought to our attention. 

It is stated upon the brief of the United States that the 
record shows that a number of the largest shoe manufac- 
turers in the United States, lessees of defendants, are dis- 
satisfied with their system of leasing. A number of these 
gentlemen have testified before us as to their very large pro- 
duction of shoes. They made no claim that the leases of 
which they complain have not furnished them with ma- 
chinery entirely adequate for their business. Though the 
argument of the United States has urged upon us the unfor- 
tunate position of a shoe manufacturer after he has entered 
into contract with the Shoe Machinery Company, and de- 
plores his supposed obligation to use the defendants’ ma- 
chinery throughout the contract period, yet these very intel- 
ligent gentlemen cannot be regarded as objects of unjust 
oppression or coercion unless that term be used in the very 
loose sense which was rejected by the Supreme Court in the 
case of Copfage v. Kansas.^ 286 U. S. 1, 35 Sup. Ct. 240, 59 
L. Ed. 441, January 25, 1915. 

The hardship to a manufacturer if, during this long pe- 
riod, there should come upon the market superior machinery 
has also been urged. During the period of the leases no such 
situation has apparently arisen. This argument was very 
sensibly dismissed in the Vmted Shoe Machinery Co. v. 
Brunet [1909], A. C. 830, as based upon too remote a con- 
tingency. Such contingency was within the purview of the 
parties at the time they entered into the contract, and the 
dioice of the restricted instead of the independent form of 
lease would seem to indi [407] cate that the practical value 
of being able to meet it was not considered by the shoe manu- 
facturers greater than the amount of the initial premiums 
for independent machines. A. business contract, like a 
statute, is not to be upset “ upon hypothetical and unreal pos- 
sfiiilities if it would be good upon the facts as they are.” 
Pullman v. Knotty 285 U. S. 23, 35 Sup. Ct. 2, 59 L. Ed. 441« 
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, Ai Jbaa JbiMB asid^ the SJiennan was BotidMqKhed to 
relieve parties from the obligation of CMitKactB fairly en- 
tered into. It cannot be invoked in' this case to ebndge^e 
right of contract in order to establi^ what Juetioe Holmes 
terms ** the equality of position between the parties, in which 
the liberty of contract begins.” Coppage v. £'cm8a>, ;286 
U. S. 1, 35 Sup. Ct. 240, 59 L. Ed. 105. Here the parties 
stand upon terms of entire equality. The large shoe manu- 
facturers and the defendants seem to differ as to what are 
fair and reasonable terms, but the Sherman Act cannot be 
invoked to settle a trade dispute of this character betweoi 
such parties. 

To justify interposition in behalf of the public it must 
appear that the interests are those of the public gaierally, 
as distinguished from those of a particular class. The 
legislature may not, in the guise of protecting the public 
interests, arbitrarily interfere with private business. Law- 
ton V. Steele^ 152 U. S. 138, 137, 14 Sup. Ct. 499, 38 L. Ed. 
385. The rules of public policy which make a given con- 
tract void are not to be extended arbitrarily. Baltimore 
dt Ohio V. Voigt, 176 U. S. 498, 505, 20 Sup. Ct. 385, 44 L. 
Ed. 560. 

There remains to consider upon this branch of the case, 
and as directly bearing upon the reasonableness of these 
contracts, the important fact that a very large number of 
very intelligent and competent men, heads of manufac- 
turing establishments, have independently accepted these 
terms. The large number of leases is strong evidence that 
upon the whole the terms are reasonable, and that the re- 
quirements from the lessee, of which complaint is made, 
have not been regarded as more than could be advanta- 
geously accepted. Such manufacturers have had free option 
to manufacture boots and shoes of other kind& Th^ may 
have from ^he defendants by purchase, if they lyce, tbe 
assistance of some 170 machines from their general depart- 
ment. They may have manufactured for them, if they .see 
£t, those commercially practicable welters and stitchers 
npc^f uwhich patents have expired, at they may manufaetase 
lacgel^ by hand metliods. It must he nmembmsed 
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thftndeleiidaats’ OBftehines are laigefy labor-saving devieee. 
TJtb situation is not that of a monopoly, and the case of 
the United States upon that aspect has completely broken 
down. These contracts which the United States attacks, 
mcneover, give to the lessees, many of whom seem entirely 
satisfied with them, veiy valuable rights. Nothing more im- 
practical can be imagined than the prayer of the petition 
titat these contracts should be canceled. To restore the 
parties to the original situation would probably result 
merely in agreements which would meet the objections of 
tiie United States, and would yet be in substance tiie same. 
Payment of royalties according to use necessarily involves 
some provision as to the amount of use. The exclusive use 
clause can only be criticized as requiring tbo much use, 
and therefore *[408] too high a price. It is, after all, a 
question of price and the right of the defendants to fix 
their prices covers so many different modes that if this 
particular mode of payment is found objectionable, other 
modes less convenient, but accomplishing the same result, 
could readily be adopted. 

The United States also objects to the fact that certain aux- 
iliary machines for use in conjunction with the Goodyear 
welter and stitcher are supplied only to those who take the 
Goodyear welter and stitcher. These auxiliary machines 
are supplied without royalty, and for the purpose of increas- 
ing the production of the welter and stitcher ; but there is no 
proof that the combination affected these. The right of a 
person to promote the sale or use of one class of goods by 
giving also other goods or tokens for goods, though it has 
been attacked by legislation, has been upheld in decisions 
which hold such legislation by a State unconstitutional. Van 
Demon ds Levyie v. Raet (D. C.), 214 Fed. 827, 838; Little v. 
Tanner (Di C.), 208 Fed. 606, 610; State v. Dalton^ 22 R. I. 
77, 46 Ati. 284, 48 L. R. A. 775, 84 Am. St. Rep. 818. 

The rule that a decree cannot be made which injuriously 
affects the rights of third parties would seem to require that 
before the court in any event could proc^ to a decree to 
annul these leases the lessees should be before tiie court as 
^rtieU. Mhvneeota v. Nortkem Beowitiee Co.^ 184 U. S. 284, 
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% 8upi Ot 808, 46 JEii Ed. 490; SMdd Sditew; IT 
How^ 180, 18 L. Edi ISSyChvfforjf v. Stetton, 188 U. S. 6t8, 
10 Sup. Ct 422, 88 Li Ed. 792. . 

TSa UZTECT OF THU IJiA8B8 X7FOK OTHBB MAmiFACnTRKKS OF 
SHOB UU.OHIK1SK7. 

Here we have to consider the effect of the mass of defoadr 
ants’ leases upon persons who are not parties to them, and 
who, therefore, have not entered into any contracts in alleged 
restraint of their trade. The inquiry must be, therefore, 
whether, by reason of the insertion in a large number of 
leases of those clauses of which the United States complains, 
competition is suppressed to such extent as to tend to mo- 
nopoly of interstate commerce in a field ^ich otherwise 
would be open to competition. 

It is most important to observe that the petition presented 
the leasing system as a part merely of a general plan of 
monopoly. The main brief of the United States so treated it. 

The subject matter to which these leases relate is a part 
only of the machinery dealt in by defendants. The supposed 
field of monopoly has now shrunk so that it is much nar- 
rower than the general field of shoe machinery, or of shoe 
machinery for the bottoming of shoes by stitches or other- 
wise, in which field it appears that there never has been a 
monopoly, but always active competition between defoid- 
ants’ machines apd other machines. 

The supposed monopoly, or suppression of commerce, re- 
lates to machines for performing a part only of the large 
number of operations necessary to complete a shoe. The 
leases relate to machines protected by patents; many of them 
were originated and first put upon the market by the defend- 
ants. Many of these machines have such in[499]diyiduality 
that there are no others which perform the same function, or 
with which they could be classed. 

With articles of common production the existence of com- 
petitors may be assumed, but here no such assumption is ad- 
ndasible* 

H the question here is whether the leases have the effect of 
unlawfully excluding competitors from interstate commerce 
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ia flhoA ibachinei^^ we mui^ at the outaet inquiie in a gexm 
era! way as to the present or possible existence of competi* 
tors. In tStofes V. it was said: 

"The machines are patented, making them is a monopoly hi any 
case, the exclusion of competitors from the use of them is of the very 
essence of the right conferred by the patents (Paper Bag Patent 
Case, 210 XT. S. 405, 429 [28 Sup. Gt 748, 52 L. Ed. 1122]), and it 
way be assumed that the success of the several groups was due to 
their patents having been the best.” 

As the subject matter of the leases is patented machinery, 
the presumption is that there are no competitors who can 
offer the same machinery. Whether there are competitors 
able to supply other kinds of machinery, patented or unpat- 
ented, which can be used for work of the same general de- 
scription as that for which defendants’ patented machines 
are adapted and used is matter of conjecture. 

The competitor who is excluded from supplying the de- 
fendants’ lessees, because the lessee is compelled to choose 
between his machines and the defendants’ machines, may 
be, and as to many of the machines is likely to be, an imagi- 
nary being. 

It appears, however, that for some of the operations for 
which the leased machines are adapted there are upon the 
market machines made by other manufacturers, and that in 
a general sense there are competitors. 

To determine how far the leases have had the actual ef- 
fect of excluding competitors, it would be necessary to con- 
sider in much detail the special subject matter of the leases, 
the dates of patents, and the special and peculiar operations 
performed by the machines. 

The defendants insist that in order to meet a charge so 
much narrower than that of the petition it would be nec^ 
sary for them to offer evidence as to each unit, and to pre- 
pare a defense of an entirely different character from that 
r^uired to meet the petition; and this seems probable. We 
may, however, refer to a few considerations of a general 
diaracter. 

In the first place, we must make a clear distinction be- 
tween that which undoubtedly the defendants have the rig^t 
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to do and find: which it is said may improperijs affect oem^ 
.pciHitera. . 

As owners of patented machinery and as manofaeturers 
of machinery, whether patented or unpatented, they have 
the right to supply to ihe best of iheir ability as many 
customers as can be induced to take their machinery. They 
have the right, for the reasons which we have stated, to 
enter into long-term contracts with i^oe manufacturers for 
the use of their patented machinery throughout the terms 
of the patents. Merely as manufacturers they have the 
right to enter into long-term contracts for supplying their 
machine equipment to those who are willing to agree to 
long-term contracts. 

[410] That, irrespective of the question of patents, a long- 
term contract, 15 years, with exclusive rights, was not in 
general restraint of trade, and was not void as against public 
policy, was determined in Chicago^ etc., R. R. Co. v. Pull- 
man Car 6o.^ 139 U. S. 79, 89, et seq., 11 Sup. Ct. 490, 85 
L.Ed.97. 

The United States relies greatly upon United States v. 
Reading Co., 226 U. S. 824, 33 Sup. Ct. 90, 57 L. Ed. 243, 
and seeks to establish an analogy between the so-called 65. 
per cent contracts ” in that case and the large number of 
contracts of the defendants with shoe manufacturers in this 
case. But the resemblance between the Beading case and 
the present; case lies only in the fact that in each is a large 
number of contracts. In the Beading case an existing and 
definite supply of coal was monopolized, and a definite part 
of that supply was monopolized through the 65 per cent 
contracts,. In this case, so far as the leases are concerned, 
there is no question of monopolizing an existing supply. 
The monopoly, if any, is a monopoly of customers for ma- 
chines for performing the particular operations to whidi 
the leases- rela^. The complaint is that defendants’ cus- 
tomers are so tound by the leases that they are no lonfj^r 
customers for other manufacturers of shoe machinery. 

The pcmopolizing of a definite and limited supply pf a 
oraamejll^ and the monopolizing of customers for machmes 
itit ppraiorming certain operations in the manufacture of flboes 
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aitW’is far Apait aa possible. Hie nuniber of costomerS, or 
possible customers, for E^oe machinery has bean very largely 
iseieased daring the life of the defendant company. Many 
of t^ese customers were first induced to be cusUwaers for 
shoe machinery by the fact that machine equipments were 
offered them adequate for the establishment of a manufac* 
tory of shoes. The customers are not a fixed quantity. They 
comprise such persons out of the entire population of the 
United States as may be induced to engage in a manufac- 
turing business by knowledge that they can procure ade- 
quate machinery for that purpose on suitable terras. 

We must take into consideration not only natural per- 
sons but also those artificial persons easily created under 
general laws of incorporation for the conduct of any enter- 
prise requiring a considerable amount of capital. A large 
number of shoe manufacturers concerning whom there is 
evidence in this case are corporations, and the leases relate 
to the activities of corporations. The indivi(^uals who are 
stockholders or officers of such corporations may in new cor- 
porate forms engage in shoe manufacture. 

Upon the face of it any undertaking to monopolize sudi 
an undefined field as that of customers for ^oe machinery 
seems impracticable. 

Counsel for the United States inquire what possible hope 
there is for other manufacturers to deal with the customers 
of the Shoe Machinery Company, so long as their leasing 
contracts prevail. This inquiry would be substantially the 
same if all those provisions in the leases to which objection 
is made were stricken out 

Assume the existence of a large body of leases for only 
the period of patents and requiring merely payment for a 
right to use, but with the additional-machinery clause, the 
exclusive-use clause, and the prohibitive clause omitted ; the 
inquiry would still be the same. It may be said, 

however, that with these clauses in, it is somewhat more 
difficult to deal with a customer who has secured from de- 
fendants eitiier a complete or partial equipment. 

The exdusion from trade which results from the fact that 
many customers are supplied cannot be complained of by 
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the United iStates. The complaint inurt be limited to such 
exclusion as results from the clauses objected to. 

Perhaps the simplest way of treating the leases in this 
connection is to consider whether if the defendants had. 
agreed in express terms to furnish for 17 years entire equip-, 
ments for shoe factories, and the shoe manufacturers had 
agreed to operate these equipments exclusively for that 
pericd, this could be condemned. 

The true effect of the leases is much less than this, but if 
such agreements can be condemned it must be upon the 
theory that both the defendants and the shoe manufacturers 
have lost the freedom of contract which existed before the 
Sherman Act, and that contracts advantageous to both, and 
agreed upon by both, are invalid because they take cus- 
tomers out of the market. 

The Sherman Act seeks to maintain competition as a 
means to the end that trades may be made and closed, and 
not to forbid ^contracts in order that competition for par-, 
ticular customers may be perpetually maintained. 

A public auction affords perhaps the fairest means for 
competition, but when the hammer falls the purpose for 
which the public auctioneer was employed is accomplished; 
competition has achieved its end — a binding contract. 

If, between the parties, the contract is fair and has rela- 
tion to the consideration which each is to render, if nothing 
which has no relation to this is inserted, the contract must 
be upheld, evbn though it may destroy a third person’s 
chances for competition. We must find in the leases, or 
in the conduct of the defendants in offering them, or in en- 
forcing them, something which ‘‘transcended what was 
necessary to protect the use of the patent or the monopoly 
which the law conferred upon it.” Standard Sanitary Mfg. 
Co. V. United States, 226 U. S. 20, 48, 33 Sup. Ct. 9, 57 L. 
Cd. 107. 

If, for the sake of the competing manufacturer of shoe 
machinery; it was sought to obviate the objection that the 
leases are too long, a reservation to the shoe manufacturer 
of a ^oice to terminate his lease at any time would ueem 
to>hi^ «ill that could reasonably be asked. If allowed an opr 
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poitam^ to dioose at any timo betwe^ the machin^M he 
taken and the machines of others, this should answer the 
objection to the length of the leases. 

But the shoe manufacturer has such a choice. 

The exclusive use and cancellation clauses serve to facili- 
tate this choice and not to prevent it. If the defendants 
exercise their rights under these clauses he is freed com- 
pletely, and thus becomes a possible customer for a competi- 
tor. If the defendants do not exercise their rights, he con- 
tinues bound by his agreement for the payment of royalties; 
but, subject to this, he may, as we have seen, without action- 
able breach of contract, install at once the machinery of 
others. 

[412J .The contention of the United States that it b 
unlawful to make the shoe manufacturer, by the exclusive 
use clause, choose between the defendants’ machines and 
other machines, we have seen cannot be sustained on behalf 
of the shoe manufacturer. Nor can it be sustained on behalf 
of the manufacturer of shoe macliinery, for it opens to him a 
chance for competition. All cancellation clauses if exercised 
are in one way favorable to him. They are unfavorable only 
so far as the shoe manufacturer may desire to retain the 
machinery of the defendants. 

In reality what stands in the way of a competitor is the 
desire of the shoe manufacturer to retain his rights under 
the leases. If compelled to choose he will choose the defend- 
ants’ machinery, and thus the defendants, upon such choice, 
will win in competition. 

It is quite true that when a shoe manufacturer has installed 
several machines under the prohibitive leases the extra cqst 
of changing all his prohibitive leases for independent leases 
may be so considerable that competition is difficult. He has 
taken tlm machines as a gi'oup, and one who has not a group 
to offer in substitution has little practical chance to compete. 
But a competitor must be able to compete. If leases for 
machines for use as a group are offered and accepted 
sound business reasons, and if, because of the greater FTCk- 
duetivi^ of a group and of the less cost of maintenahce, 
better prices can be made, the defendants and the shoe man^ 

86825*— TOC. 6— IT 00 



Jtrmnii IX X; CMMorriBg. 

lactaFers need not forego the making of eneh eontraets for 
tiie sake of possible competitors who may hare only single 
machines to offer. Contracts for large equipments of ma- 
chinery, furniture, and other articles are too common to be 
condemned for such reason. 

The United States treats the question of the leases rather 
as an abstract or verbal question than as a practical ques- 
tion, or a question of substance. The grouping of machines, 
each protected by one or more distinct patents, is treated as 
a mere artifice for making one machine aid another in a 
trade for machinery. 

The assumption that it is highly desirable that the shoe 
manufacturer should be at liberty to group the defendants’ 
machines with such other machines, taken from other manu- 
facturers, as he may see fit, ignores the fact that, though 
machines may be treated in the Patent Office as separate, in 
a shoe factory the machines have a very definite mechanical 
relation to each other, and to the particular method of mak- 
ing a shoe. The grouping of machines in order that some 
may aid others in turning out a product affords a sufficient 
mechanical reason for installing them as groups, and a 
sufficient business reason for dealing with them as groups. 

That there are sound mechanical and business reasons for 
grouping together machinery as it is grouped by a series of 
prohibitive leases is abundantly established. The United 
States fails to show that the grouping of the machines is in 
ftict made m^ly as an unlawful artifice, and not because of 
sound mechanical and business reasons. It has referred to 
certain leases in which there appears to be no necessary me- 
chanical relation between some of the machines grouped. 
Thus to a limited extent it may be true that the grouping is 
for the purpose of trade or of contract, rather than ^cause 
of the close relation of the [418 J machines in procese of 
manufacture; but this is insufficient to show that the prii^ 
dpal purpose ‘was not, as is contended by the defendants) to 
iibured by efficient cooperation of machines a larger prpduc- 
tibhof thbes. 

A ^tract for a group of related machinery, or for si 
JD^'^^ihachines, not immediately related, but used only ih 
siqpimte mechanical steps of a manuf ac^unng JbqsiiiesP!, is an 
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entirely- pTo/per and nonnal contract. The matter can not be 
better stated than by Judge Putnam in United, States r. 
Winslow {D. C.), 195 Fed. 678, 692: 

"It ioenia to be impoasible to deny that the combination of Tariona 
demoita of machinery, all relating to the same art and the same 
adko<d of mannfactnrea, for the purpose of constructing economically 
and systenwtically, and of furnishing any customer, the whole or any 
part of an entire system, is in strict and normal compliance with 
modem trade progress ; as also it might be in strict compliance with 
modem progress to limit the manufacture and supply to certain de* 
tails, as, for example, steam gauges, wheels for railroad cars, or axles 
for steam locomotives, without furnishing anything else, although 
by so doing the manufacturer of details becomes able to command the 
entire market It is absolutely normal, and in accordance with the 
rightful demand of the market, for any dealer to supply mere details 
or,an entire system of machinery, according as his customers may de- 
sire.” 

It may be admitted that the inducements offered by the 
United Company in the complete or partial installation of a 
machine equipment on terms which relieve the manufacturer 
from the expense of an initial payment and from the loss by 
deterioration, make it a very formidable competitor. It may 
be assumed that the difficulty of introducing competing ma- 
diines into factories so supplied is very great ; but that this 
difficulty arises from the insertion of clauses in the leases 
which were directed at competitors, and were not inserted for 
the purpose of defining and securing a reasonable compensa- 
tion to the defendants for the use of their patents and ma- 
chinery, has not been made to appear. 

The main purpose, to insure such permanency of the re- 
lation between lessor and lessees as has been agreed upon, 
being legitimate, and the judgment of a large number of 
practical men who have separately, and without concurrent 
action, accepted what was offered them by the United Com- 
pany upon the terms offered, being the best proof of the 
reawnableness of these terms, we must hold that the dif- 
ficulty of a competitor arises from the fact that customers 
are already supplied rather than from any provisions de- 
signed to hold these customers to what they have agreed to, 

^hidi provide for the termination of the leases and the 
freeing of the manutocturer from his contracts with the 
United Compai^. 
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The free field in competitioa to whidi a new peitu^NAUMr 
of dioe maehine^y is at this date entitled is ftot a fidd where 
there is no prior art, nor where the shoe manufacturers aie 
unsnpplied with machinery^ nor where there is an unsatisfied 
demand for machinery in every factory. One who goes into 
a field of manufacture already occupied must expect to fhid 
factories so fully equipped that they are no longer customers. 

Counsel for the United States do not, however, sufficiently 
recognize the difference between the commercial situation 
relating to pat[4l4]ented articles and that relating to arti- 
cles of general production. The inventor seeks to displace 
by invention inferior methods, and such displacement is en- 
couraged by giving to the patentee a free field for his inven- 
tion, and by giving him the right to offer it upon such terms 
as he may induce the public to accept. During the period 
of monopoly he may establish a good will which will give 
him after the expiration of his patents a formidable advan- 
tage in competition over imitative manufacturers. Fre- 
quently this good will and the development of his business 
may be such as to practically and lawfully exclude competi- 
tion after the expiration of his patents. When a thing is so 
successfully accomplished and perfected as to satisfy all re- 
quirements, further invention in that field is often discour- 
aged. The manufacture of complicated machines, in order 
to be profitable, must be on a large scale and by an organiza- 
tion having mechanical skill. 

The defendants saw before them a large field for the busi- 
ness of supplying labor-saving machines to shoe manufac- 
turers. They saw, as was expressed in a circular of the 
Goodyear Shoe Machinery Company, dated February 8,1889: 


" Tbe great advantages to be secured by the control In one ootpomT 
tion, twth In the United States and in foreign countries, of the most 
effldent types of shoe machinery.” 


This circular, instead of affording evidence of an iinproper 
purjioiM, shows a plan whose devdopment has been: qf ,gre%^ 
advantage to the industry of shoanatd^;, and wbic^ 
b^ d#^niined to be lawful by .the Supreine 
■ "y^tea V. WmaUnOt 2Si% U. S. 20^, 
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lit ivilB' BntuMl thnt a; company dealing with shoe 
tDABtiftfetnifens, in respect to a device for labor saving ap<m' 
one opemtion of shoe manufacture, should extend its busi* 
ness so as to be able to supply Talwr-saving devices for other 
durtiinct operations. As the operations in making a shoe are 
said to be 150, more or less, it was a natural development, 
after ef^ting a saving in one operation, to invent mechani- 
cal means for saving in other operations. Instead of closing 
the door to invention, invention in the art of shoe machinery 
was dius greatly developed and greatly encouraged. 

A company of sufficient capital to furnish a large line of 
labor-saving devices for different operations in shoe making, 
which devices must necessarily be more or less related to 
each other, would properly strive to furnish not only single 
machines, but groups of machines, or an entire machine 
equipment. The enterprise of the defendants in developing 
and occupying a field in this way rendered it imposmble, of 
course, for any subsequent organization to have the advan- 
tages of an unoccupied field. It is impossible to believe 
that the defendants’ equipment is in so many shoe factories 
for any other substantial reason than the merits of what they 
have had to offer. To say that this is due, in any substantial 
degree, to the fact that its leases run beyond the terms of 
patents, or because of the exclusive use, prohibitive, or can- 
cellation clauses, rests largely, if not entirely, upon assump- 
tion. But that the business of these defendants rests upon 
the lease provisions objected L415J to in such a substantial 
amount as to constitute any factor of independent force in 
securing or maintaining a monopoly does not appear. 

The clauses objected to are all subordinate and auxiliary to 
maintaining rights, which unquestionably belong to the de- 
fendants, to charge their own prices and to choose as cus- 
tomers those who will pay those prices. 

The attack of the United States is not upon these rights, 
but upon the particular mode in which they have sought to 
exercise them. Other modes, such as the requirement of 
arbitrary payment for the full period of the patents, would 
escape all such attacks. The attack arises from the attempt 
to adjust the payments to the amount of use which particulkr 
manufacturers may have for the patented inventions. 
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The defendants very forcibly contend tli^ no deimetfor 
'the United States can be based upon the.leases alonSfias an 
independent ground for relief, for the reason tiiat the leases 
were presented m^ly as pafte of a general plan of monop- 
oly. They in turn rely upon United States v. Reading Co.^ 
226 U. S. 824, S3 Sup. Ct. 90, 67 L. Ed. 248 ; but to show that 
the petition cannot be sustained under the first section of the 
Anti-Trust Act, and insist also that the question whether the 
leases are contracts in restraint of trade cannot be deter- 
mined because the lessees have not been joined as parties, 
and are not before the cou^ 

They further insist that the subject-matter of the leases is 
substantially different from the subject-matter of the peti- 
tion, and requires that the defendants be given an opportu- 
nity to introduce specific evidence as to the different patents 
and different machines. 

The defendants during the trial have waived no rights in 
respect to these contentions. 

In view of the fact that my conclusions upon the merits 
of the lease question are favorable to the defendants, I pass 
these objections without a decision upon their validity. 

In view of the full discussion of the other portions of the 
case by my associates, I need only state my general concur^ 
rence in their conclusions, and that I concur in all respects in 
the opinion of Judge Dodge upon the lease question, as well 
as upon all other questions in the case. 


UNITED STATES v. UNITED SHOE MACHINERY 
CO. ET AL.* 

(District Court, B. D. Missouri, B. D. November 9, 1916.) 

[227 Fed. Bep. 607.] 

Monopolixs 12->-Clatton Aim-XausT Act — Monopoustio Lbasbs. — 
Leases, by the maker ot a very large percentage of all the shoe 
machinery made in the United States, of machines to shoe manu- 
facturers, consisting of principal and auxiliary machines, tiie ube 

..•For later opinion (284 Fed. 127) see post, page 79L See also 
(IW 678), ante, page 170; (222 Fed. 849) ante, page (M; (227 
l^. S. 202) ante, page 196. 
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. irf bat)i Miula beliiff necessary in the ooiQpletiOii pf a whi^ 
, team contain proylslpns ttot the lessee shall not use the machine 
in the manufacture of footwear which has not had certain essential 
operations performed upon it by other machines leased from the 
lessor, that he shall use the leased machine exclusively for the class 
of work for which it is designed, that he shall obtain all duplicate 
parts and all supplies for the machine exclusively from the lessor at 
such prices as it may establish, and other similar provisions, and 
which further give the lessor the right to remove all leased machines 
in the event of the violation by the lessee of any term of any one 
of the leases, field, on motion for preliminary injunction, illegal, as 
in violation of Clayton Act Oct. 15, 1914, c. 323, I 3, 38 Stat 731.* 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 10 ; Dec. 
Dig. 12.] 

Monopolies 10— Clayton Anti-Tbust Act— Construction— Applica- 
tion TO Existing Contbacis. — Clayton Anti-Trust Act, I 3, which 
makes it unlawful to lease or sell machinery, etc., on any condi- 
tion or agreement which will tend to prevent the lessee or pur- 
chaser from dealing with competitors of the lessor or seller, is appli- 
cable to a continuing contract of lease, although made before its 
passage. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. I 9 ; Dec. 
Dig. 10.] 

In Equity. Suit by the United States against the United 
Shoe Machinery Company and others. On application for 
preliminary injunction. Granted. 

Arthur L. Oliver^ U. S. Atty., of St. Louis, Mo., C. J. 
Smyth and H. La Rue Brown^ Sp. Assts. Atty, Gen., for the 
United States. 

<7. A. Severance^ of St. Paul, Minn., and Cheater H. Krum^ 
of St. Louis, Mo. {Douglas Robert^ of St, Louis, Mo., and 
Fishy Richardsoriy Herrick Neavcy of Boston, Mass., on the 
brief), for defendants. 

Dyer, District Judge. 

The plaintiff filed its bill of complaint against the defend- 
ants, and therein prays, among other things, that a pre- 
luninaiy injunction be granted restraining the defendants 
and each of them from directly or indirectly enforcing, 

• Syllabus copyrighted, 1916, by West Publishing Company. 




^hini&tAbSa^j or atfemptin|ir td' enforce oertafai dausde ol i&e 
let^ particularly ref erred to [508] in the bill. tTpon the 
hearing of this application the court was favored by long 
and> able arguments, to which it listened with attention and 
interest. The court was further favored by written argu- 
ments and briefs, to which it has also given coiisideration. 

I recognize to the fullest extent, and heartily approve, the 
principles expressed in the opinion of the Supreme Court 
of the United States in Truly v. ’Warzer^ 6 How. 141, 12 
L. Ed. 88, to wit: 

" There is no power the exercise of which is more delicate, which 
requires greater caution, deliberation, and sound discretion, or more 
dangerous in a doubtful case, than the issuing of an Injunction.” 

In the light of that announcement, let us see what is now 
before the court. 

[1] By an act of Congress approved October 15, 1914, 
commonly called or known as the “Clayton Act,” it was 
provided, among other things, as follows: 

** Sec. 8. That it shall be unlawful for any person engaged in com- 
merce, in the course of such commerce, to lease or make a sale or 
contract for sale of goods, wares, merchandise, machinery, supplies, 
or other commodities, whether patented or unpatented, for use, con- 
sumption, or resale within the United States or any Territory thereof, 
or the District of Columbia, or any insular possession, or other place 
under the Jurisdiction of the United States, or fix a price charged 
therefor, or discount from, or rebate upon, such price, on the condi- 
tion, agreemeiit,^or understanding that the lessee or purchaser thereof 
shall not use or 'deal in the goods, wares, merchandise, machinery, 
suppUes, or other commodities of a competitor or competitors of the 
lessor or seller, where the effect of such lease, sale, or contract for 
sale or such condition, agreement, or understanding may be to sub- 
stantially lessen competition or tend to create a monopoly in any 
line of commerce.” 

The bill in this case states : That nearly all of the shoes 
made in the United States are manufactured by machinery, 
98 per cant of which machineiy is made and controlled by 
these defendants. That over 1,500 manufacturers bf shoes 
by machinery are engaged in business throu^out the Uiiitod 
'and make and put out annually 300,000,000 pairs df 
machiim-made shoes, and that with all but a few of the manu- 
facturers the defendants have business relations. The de- 
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it is avarfed, devote themadvee partienlarfy to 
tliei production of machinery used in preparing and attach- 
ing the soles to the uppers of shoes, but they do not manu- 
facture machinery used in stitcMng togetW the uppers. 
Smne of the machines made by the defendants are desig- 
nated by them as “ principal,” while others are designated 
“auxiliary.” The bill avers that important machines are 
put out by the defendants upon leases. On some of the 
machines the lessee is required to pay a royalty; on others, 
an annual rental. The “principal” machines cannot be 
operated profitably without the use of some, if not all, of 
the “ auxiliary ” machines, and the latter are of no practical 
value, except as they are used in connection with the “ prin- 
cipal ” machines. The bill further avers that the writings 
under which the defendants put out most of their ma- 
chinery are designated “Order and temporary loan agree- 
ment,” “Ijease and license agreement,” or “Agreement”; 
but each and all of them are referred to as leases. These 
leases run for a period of 17 years, and some of them were 
[609] made before and some after the passage of the act of 
October 15, 1914, commonly called the Clayton Act. 

No complaint is made of the leases as a whole. Complaint 
is made only as to certain clauses therein. No relief is 
sought against the lessees. The clauses complained against 
are called in the bill “tying clauses.” These clauses are 
Exhibits 1, 2, 3, 4, 5, 6, 7, and 8, and are as follows: 

"(1) Shall not use the machine in the manufacture or preparation 
of footwear which has not had certain essential operations performed 
upon it bp other machines leased frotn the lessor. 

“(2) Shall use the leased machine to its fullest capacity. 

“(3) Shall use exclusively the leased machine for the class of work 
for which it is designed. 

“(4) Shall obtain from the lessor exclusively, at such price as it 
may establish, all duplicate parts and mechanisms needed in operat- 
ing the leased machines and dll supplies in connection with them. 

“(5) Shall use patented Insoles, made on defendants^ machinery 
oniy in connection with certain footwear manufactured by machlnei^ 
leased from the lessor. 

“(6) Shall lease from the lessor any additional machinery which 
he may need for work in the same department as that of the machine 
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*‘C7) permit tlift toMor to tfetomino wli^Biher tlie lemio luui^j^ 
hte fadtbry more inachineiy adapted for doing the same worh than he 
nebda, and» If so, to remote iueh madMne9 a$, in the opinUm.^f th^ 
Mtoir^ are unnecessary. 

**<8) Shall, at the eiection of the leMsor, suffer a termination of all 
leases which he may have and the removal of all machines leased by 
him from the defendants, in the event of the violation of any term of 
any one of the leases.” 

The question then is : Are the clauses inserted in and form- 
ing parts of the contracts between the defendants and their 
lessees prohibited by the act of Congress heretofore referred 
to. Heading this act of Congress and the clauses complained 
of together, there can be but one conclusion, and that is that 
all of the clauses (with the possible exception of No. 2) com- 
plained of in the bill are clearly violative of the plain words 
of the statute. 

If the court were in doubt as to the meaning of the act 
and of the intention of Congress in enacting it, that doubt 
would be readily removed by reading and considering the 
proceedings in both Houses of Congress touching the purpose 
of the law. In reference to section 3 of that act, the judiciary 
committee of the House made a report in which appears the 
following: 

” Where the concern making these contracts is already great and 
powerful, such as the United Shoe Machinery Company, the 
American Tobacco Company, and the General Film Company, the ex- 
clusive or ‘tying’ contract made with local dealers becomes one of 
the greatest ancles and instrumentalities of monopoly ever devised 
by the brain of hian. It completely shuts out competitors, not only 
from trade In which they are engaged already, but from the opportu- 
nities to build up trade in any community where these great and pow- 
erful conditions are appearing under this system and practice. By 
this method and practice the Shoe Machinery Company has built up a 
monopoly that owns and controls the entire machinery now used by 
all great shoe manufacturing houses of the United States. No inde- 
pendent manufacturer of shoe machines has the slightest opportunity 
to build up any considerable trade in this country while this condition 
obtains. If the manufacturer, who is using machines of the Shoe Ma- 
chinery Oompany, u'ere to purchase and place a machine manufao 
tured by an Independent company in his establishment, the Shoe Ma- 
dilnery 'Company could, under its contracts, withdraw all of its ma- 
chinery {416] from the establishment of the shoe manufacturer and 
tiierebjr #reck the business of the manufacturer. • * * Agalh : lf 
the to'aiiimction results In completely driving out competitive artIdeB 



trinniBD moM icaoh. oo. 78 ft 

OptiUop !qC tlie Oon^ 

cowanlty^ m the contract by its ternis takes them ont of 
the bnsineM of the local dealer* there can be little room to anestion 
the contention of the adyocates of this system that both the manufac- 
turer and the dealer are benefited by the transaction. If* on the con- 
trary, the local merchant who has tied his hands by an exclusive con- 
tract can not drive out of the community competitive articles, and 
thereby secure a monopoly of the trade in his immediate locality, it is 
manifest that he has been seriously hampered and injured in his busi- 
ness by the restrictions placed upon him by his contract. Aaain : What 
is the motive and purpose of the manufacturer in making or entering 
into such exclusive contracts? It Is undoubtedly his purpose to drive 
out competition and to establish a monopoly in the sale of the com- 
modities in that particular community or locality. His contract by its 
express terms completely shuts out competition in the business of the 
local dealer with whom he makes it. The dealer bound by this exclu- 
sive contract not to handle the goods, wares, and merchandise of an- 
other becomes an ally of the manufacturer in his efforts and purpose 
to drive out competition in the locality or community in which such 
commodities are sold.*' 

There can be no question but that the act of Congress was 
aimed directly at the defendant the Shoe Machinery Com- 
pany, 

[2] It is insisted by counsel for defendants that the act 
can only apply to leases made after the act took effect. A 
satisfactory answer to this contention, I think, is made by 
the District Court of the United States for the Western Dis- 
trict of Michigan in the case of Elliott Machine Co, v, Albert 
M, Center^ 227 Fed. 124. In that case the court said : 

“However, the principal question argued at the hearing of this 
motion to dismiss was that of the application and effect of the Clay- 
ton Act to and upon the contract between these parties which was 
made and entered into prior to the congressional enactment. In this 
discussion of the question counsel for both parties have assumed that 
the contract is single, and also that It is one which. If made at the 
present time, would fall within the ban of section 3 of the act. Conn- 
s' for defendant earnestly insist that, even If Congress so Inteuded, 
the statute cannot be construed to apply to pre-existing contracts, 
and to prohibit their performance and enforcement, without violating 
fundamental and constitutional rights. The statute does not in terms 
except from its operation any agreements or contracts, past, present, 
or future, and in the absence of such exception it is to be presumed 
that Congress intended to prohibit, not only the making of future 
contracts, but also the further performance of past contracts of the 
kind spedfled. Congress derives its power to enact such legislation 
from the commerce clause of the Constitution, and the power so con- 
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terldg Inito (^tracts InvolTlng Interstate continerce must do so adb> 
ject to tbe right of Congress thereafter to eohtTol, regoiate, ahd pro- 
hibit the performance thereof. ‘Erm^ owner of pr<^rty holds tlm 
same subject to such action as the sovereign power of the State ma^, 
In the exercise of its legitimate sovereignty, adopt In relatioh to It’ 
It Is now too Well settled to admit of controversy that a contract to 
do a thing, lawful when made, may be avoided by subsequmit leglslS- 
tlon making It unlawful, and that an act of Congress may lawfiflly 
affect the rights which had their inception before Its passage.” 

Counsel here contend that, if an injunction as prayed for 
in the bill be granted, irreparable damage will be done, not 
only to the defendants, but to each and every one of the hun- 
dreds of those manufacturers in the United States who are 
lessees of Ihe defendants. Even if this be true, the court 
should not hesitate to declare the law, [ 611 ] whatever the 
result to the defmdants and their lessees may be. If the 
course adopted and practiced by the defendants has had the 
effect to stifle competition and create a monopoly, then the 
law should be enforced, even if it resulted in going back to 
the awl and wooden peg. The continuing of the business as 
heretofore practiced by the defendants and its lessees might 
and probably would further enrich them, but this would be 
done at the expense of the men, women, and children who, 
by reason of the monopoly, are forced to buy shoes from such 
lessees and manufacturers. The high prices paid by manu- 
facturers for the use of defendants’ machines, “ principal ” 
and “auxilia^,” fall eventually upon those who wear the 
shoes. It is in the interest of and for the benefit of those 
that the law was enacted. It is hard to see how the in- 
genuity of man could have devised a scheme that would 
more effectually create a monopoly than the scheme set forth 
in the bill in this case. 

After fully considering the verified bill, and the affidavits 
filed in support thereof, as well as the affidavits presented 
and filed by the defendants in opposition, the court has 
reached the conclusion that the temporary injunction prayed 
lor in the bill should be granted ; and it is so ordered* 
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UNITED STATES v. UNITED SHOE MACHINERY 
CO. ET AL.« 

(District Ck>art, E. D. Missouri. June 6, 1916.) 

[284 Fed, Rep., 127.] 

EQitETT 188 — Pleading 34 (1) — Liberal Construction of Plead- 
ings.— In modern practice, pleadings in civil actions at law or In 
equity are not construed with the strictness formerly applied to 
criminal indictments, but are to be taken to mean what their lan- 
guage fairly Imports.^ 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §t 388^888; 
Dec. Dig. 153; Pleading. Cent. Dig. fi§ 66. 67, 71; Dec. Dig. 34(1).] 

EquiTT 362 — Pleading — Sufficiency of Bill. — In the Federal courts 
of equity, Indeflnlteuess of statement in a bill is not ground for a 
motion to dismiss, if, fairly construed, it states a cause of action; 
but the defendant bas an adequate remedy under equity rule 20 
(198 Fed. xxiv, 115 (Sfc. A. xxiv) by motion for more particular 
statement 

[Ed. Note. — ^For other cases, see Equity, Cent. Dig. S8 758-761; 
Dec. Dig. 362.] 

Equity 141(1) — Pleading — Pleading Written Istruments. — Instru- 
ments of writing need not be set out In extenso in a bill, unless the 
bill shows that it is essential to the proper construction of the 
particular causes complained of. and which are set out. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. 81 823-383; 
Dec. Dig. 141(1).] 

Monopolies 24(2) — Suit Under Clayton Anti-Trust Act — ^Par- 
ties. — ^To a suit by the United States to have lenses of shoe ma- 
chinery exacted by defendants from shoe manufacturers adjudged 
illegal, as in violation of Clayton Act Oct. 15, 1914, c. 323, 8 3, 38 
Stat 731, because of provision therein intended to prevent competi- 
tion and to secure a monopoly by virtually compelling the lessees to 
purchase or lease other machines from defendants and preventing 
them from purchasing or using machines made by competitors of 
defendants, and to enjoin the further making or enforcement of 
leases containing such provisions, the lessees are not necessary 
parties ; no relief being asked against them. 

[Ed. Note. — For other cases, see Monopolies, Gent. Dig. 8 17; 
Dec. Pig. 24(2).] 

EQtnrr 9^Jubisdiction of Federal Courts — ^Parties. — ^The failure 
to join one who Is a proper, but neither a necessary nor ah indis- 

«For prior opinion (2S^ Fed. 607), see ante, page 784. See also 

(195 Fed. 578) ante, page 170; (222 Fed. 849) ante, page 686; (227 

U. 8. 202) awte, page 196. 

^Syllabus copyrighted, 1916, by West Publishing Company. 
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r peiisaUe, psrty does not depri^ a Federal court of eotdiy ' ot 
Jurisdiction. 

[Sd. Note.*-For other cases, see Banlty, Gent Dig. 11 24d, 262; 
Dec. Dig. 94.] 

COBPOaATIONS 880— LlABlUTT FOB COBPOBATB ACTS— SUBSIDIABT COB- 

FOBATioNB.— Where one corporation owns all of the stock of another 
and controls its policy and business, it is responsible for the acts 
of the subsidiary corporation, which are considered in equity as its 
own acts. 

[Ed. Note.— For other cases, see Corporations, Gent. Dig. I 1640; 
Dec. Dig. 880.] 

Monopolies 24(2) — Clayton Antt-Tbust Act — Suit fob Violation — 
Pabtibs.— All of the stock of one corporation was owned by a sec- 
ond, and 984 per cent of the stock of the second was owned by a 
third, and all three [128] had for the most part the same otiicers 
and directors. Held, that, in a suit by the United States for vio- 
lation of the Clayton Act Oct. 15 1914, c. 823, 38 Stat. 730, by the 
first corporation, the other two corporations^were properly Joined 
as defendants. 

[Ed. Note.— For other cases, see Monopolies, Cent. Dig. f 17; 
Dec. Dig. 24(2).] 

Constitutional Law 48 — Statutes — ^Detejimination of Validity — 
Pbesumftion in Favob of Validity. — ^A Federal statute will not be 
declared void by the courts, unless it appears beyond a reasonable 
doubt that it is not within the constitutional powers of Congress. 

[Ed. Note. — ^For other cases, see (Constitutional Law, Cent. Dig. 
146 ; Dec. Dig. 48 ; Statutes, Gent. Dig. I 56.) 

COMMEBCE 16 — “iNWaiSTATE COMMERCE ” — LEASING OF MACHINES.,— 
The fact that every lease is not commerce is not conclusive that 
none may be, and where a large corporation, doing an interstate 
business amounting to millions of dollars annually in disposing of 
machinery Which it manufactures, sees proper to lease Instead of 
sell its machines, it is no less engaged in interstate commerce than 
it would be if it sold the machines, and its lease contracts are 
proper subjects of congressional regulation. 

[Ed. Note. — ^For other cases, sec (Commerce, Cent Dig. i 2 ; Dec. 
Dig, 16. 

For other definitions, see Words and Phrases, First and Second 
Series, Interstate Commerce.] 

Monopolies Id— C layton Anti-Tbust Act— Constitutionautt.— 
Clayton Act Oct. 15, 1914, c. 323, § 3, 88 Stat 731, making it unlawfiiil 
for any person engaged in commerce, in the course of sqch eoivh 
jinerce, to lease or sell goods, machinery, etc., on any condUion, qgr^ 
ixient, or understanding that'the lessee or purchaser shalinot U8e.br 
lu goods or machinery of a competitor of the lesaor er sirilsr, 
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where the effect may be to substantially lesseo competition or tend 
to mate a monopoly, as applied to leases made in the conduct of 
interstate business, is within the constitutional power of Congress. 

[Ed. Note.— 'For other cases, see Monopolies, Gent Dig. I 9 ; Dec. 
Dig. 10.] 

Statutes 210— Oonstbuoteon — ^EIziuinsxc Aids. — ^It is only when an 
act of Congress is ambiguous that the debates when it is under con- 
sideration may be resorted to in aid of its construction ; where the 
language is clear, it is controlling and conclusive. 

[Ed. Note. — ^For other cases, see Statutes, Cent. Dig. i 292 ; Dec. 
Dig. 216.] 

Monopoues 24(2) — Suit for Violation of Clayton Act — Suffioi- 
BNOY of Bill.— a bill alleging that the corporation defendants made 
leases of shoe machinery to manufacturers for use throughout the 
United States which contained provisions prohibiting the lessees 
from purchasing or using machines of other makers under penalty 
of increased rental, or of the cancellation of leases under which in- 
dispensable machines not otherwise obtainable were in use, held to 
state a cause of action for violation of Ciayton Act Oct 15, 1914, c. 
828, I 8, 38 Stat. 731, although it was not alleged that the lessees 
expressly bound themselves to observe such restrictions. 

[Ed. Note. — For other cases, see Monopolies, Ont. Dig. I 17 ; Dec. 
Dig. 24(2).] 

ria»i Monopolies 24(2) — Suit fob Violation of Clayton Act- 
Sufficiency OF Bill— Such a bill, if it charges the doing of acts by 
the defendants which are in terms made unlawful by the act, and 
that such acts tend to substantially lessen competition and to create 
a monopoly, is not Insufficient because it does not allege that they 
were unduly and improperly exercised.” 

[Ed Note. — For other cases, see Monopolies, Cent, Dig. I 17; Dec. 
Dig. 24(2).] 

Constitutional Law 27 — Obligation of Contbacts — ^Powers of Con- 
matn a . — ^The constitutional provision prohibiting the States from 
peofting laws impairing the obligations of contracts is not a limita- 
tion upon the powers of Congress, to which it has no application. 

[Ed. Note. — ^For other cases, see Constitutional Law, Cent. Dig. 
I 81; Dec. Dig. 27.] 

la Equity. Suit by the United States against the United 
Shoe Machinery Company and others. On motion to dis- 
miss. Penied. 

1^, also, 227 Fed. 507. 

This is an action to enjoin the defendants, the United Shoe 
My^fthiTt ftry Company, a corporation existing under the laws, 
oi . ^a Sthito 0^ ^ United Shoe Machinery Com- 

pimy^ a corporation existing under the laws of the State of 



Statemoirt «< tlM-OHWi 

New J^emey; tile United Shoe Mediineiy €(MriH>reti^ 
esdetiiij^ under the laws of the State of New Jersey, and cer- 
tain individuals, alleged to be the director and officers bf 
these corporations, from enforcing, or attempting to enforce, 
certain provisions of leases alleged to be prohibited by sec- 
tion 8 of the act of Congress approved October 16, 1914, 88 
Stat. 780, known as the ‘‘Cla 3 rton Act.” For convenience 
the defendant United Shoe Machinery Company of Maine 
will be referred to in this opinion as the “ Maine Company,” 
the United Shoe Machinery Company of New Jersey as the 
“New Jersey Company,” and the United Shoe Machinery 
Corporation as the “ corporation.” 

The complaint is brief and concise, and will be practically 
set out in full. It charges: That the Maine Company is a 
corporation organized under the laws of (he State of Maine, 
witii an authorized capital stock of $3,000,000. Its original 
corporate name was “ Goodyear Shoe Machinery Company.” 
All of its capital stock, assets, and business were acquired in 
1889 by the United Shoe Machinery Company of New Jersey, 
which tiow owns the same. That in 1902 the name of the 
“Goodyear Shoe Machinery Company” was changed to 
“United Shoe Machinery Company,” and, while it continues 
its corporate existence, it is merely a selling and leasing de- 
partment of the New Jersey Company. It is the only one of 
the defendants which does business in the Eastern district of 
Missouri. That the officers and directors of all three com- 
panies are im^effect the same. That the New Jersey Com- 
pany has a capital stock of $20,850,619, all of which is sub- 
stantially owned by the defendant the United Shoe Ma- 
chinery Corporation. That ever since its incorporation it 
has been engaged in manufacturing, selling, and leasing shoe 
machinery, and it is the operating company of the business 
followed by the defendants. Its chief manufacturing plant 
is at Beverly, Mass., and its officers and directors are, for tiite 
most part, the same as those of the other corporate, defend- 
ants. That the corporation has an authorized capital stock 
of $50,000,000, and is empowered by its charter to engage' in 
mahlifacturing, selling, and leasiqg shoe nuuffiineiy, but its 
activities have been cooked chiefly to tiiose of a holung bboi- 
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{M^y. Shortly after its organization it acquiiod and now owns 
per cent of the Outstanding capital stock of the New Jer* 
sey Company and through this company dominates the othw 
corporate defendants. In addition, it controls the stock of 
certain other affiliated corporations engaged in business re- 
lated to the shoe machinery interest. That the defendant 
Sidney M. Winslow is president, director, and [ISO] manag- 
ing officer of all these three corporations, and numerous other 
corporations owned and subsidiary corporate defendants, 
and the other individual defendants are officers and directors, 
some of all three corporations,' and others of two of the de- 
fendant corporations. That the defendants have leased, sold, 
and are leasing and selling their machinery, supplies, and 
repairs, and in certain instances have fixed and are fixing the 
prices thereof, and discounts and rebates from such prices, 
on condition, agreement, and understanding that the lessee 
or purchaser shall not use the machinery, supplies, or other 
commodities of competitors of the lessors, which agreements 
tend to create a monopoly in that branch of interstate com- 
merce which relates to the shoe machinery business. 

The bill then alleges: That nearly all shoes now made in 
the United States are manufactured by machinery. Over 
1,500 manufacturers are engaged in cities and towns of 
nearly every State of the Union in the production, annually, 
of more than 300,000,000 pairs of machine-made shoes. With 
all but a very few of these manufacturers the defendants 
have business relations. That the defendants devote them- 
selves particularly to the production of machinery used in 
preparing and stitching soles to the uppers of shoes. They 
also manufacture machinery used in other shoemaking 
operations. That the defendants divide certain of their im- 
portant machines into two clasess, “principal” and “aux- 
iliary.” In a general way machines which perform opera- 
tions of major importance are spoken of as “principal” 
while machines which execute operations necessary to the 
work of “ principal ” machines arc called “ auxiliary.” The 
distinction, however, it is charged, is largely arbitrary, and 
results diiefly from the defendants’ system of leasing. Many 
of the more important machines are put out by the defeod- 
05825 *— VOL 5—17 51 



Wi ■■ r ;-aM' 

St«tenM»it of Um 

Mit8 <m leuest On soDie the lessees are required to paj 
royalii«E^ and on othera an annual rental All machines <m 
whidi royalties are exacted are dengnated as ‘‘principal,” 
and all those on which an annual rental is paid “ auxiliary.” 

The cutting of the soles, uppers, and lining, and the stitch- 
ing of the uppers and lining, follow about the same course 
with respect to all kinds of shoes. It is when the sole comes 
to be attached to the upper of the shoe— “ bottomed,” as it is 
called in tiie trade — that the fundamental difference in con- 
struction arises. Here two chief categories appear: In the 
one the soles are fastened by thread ; the other, by wire, nails, 
or wooden pegs. The first category is sub-divided into three 
classes: (A) McKay sewed; (B) turned; (C) welt shoes. 
The second category is divided into two classes: (a) Metallic 
fastened; (b) pegged shoes. The McKay sewed shoe is so 
called because it is bottomed on a McKay sewing machine; 
the turned shoe takes its name from the fact that it is turned 
inside out during the process of attaching the sole, which is 
done on a welt and turn sewing machine; the welt shoe is so 
designated because a narrow strip of leather, called a welt, 
is sewed to the upper and insole, by a welt sewing machme, 
and the outsole is attached to the welt by an outsole stitching 
machine. Metallic fastened shoes have their soles attached 
to the insoles on a “loose nailer,” or by wire screws on a 
“standard screw ” machine; pegged soles are bottomed on a 
“pegging” machine. In connection with the working of 
these machines^are certain accessory operations which are exe- 
cuted for the most part by “ auxiliary ” machines. The bill 
then describes how this work is done. It is then charged 
that “principal” machines cannot be operated profitably 
without the use of some, if not all, of the “ auxiliary ” ma- 
chines. The “auxiliary” machines are of substantially no 
value, except as they are used in connection with the “ prin- 
cipal ” machines. 

The illegal actions of which complaint is made are de- 
scribed as follows: The writings under which the defendr 
ants put out most of their machinery are variously de^g- 
nated “ OTdmary and temporary lease and agreement^” “ lease 
alad nipitan^t,” “ lease and license agreement,” or1‘agrepiT 
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raml^” biitL avB in tite bill referred to as leases. Under these 
leases it is cbarged the defendants ship, and for many years 
haTS been Shipping, in interstate and foreign commerce, the 
shoe machinery and supplies herein referred to, from Bev* 
erly, Mass., to points in other States and foreign coimtries. 
The leases generally run for a period of 17 years. Many of 
them were made before, and some since, the passage of the 
Clayton Act, but all are now being enforced by the [131] 
defendants. The bill does not complain of the leases as a 
whole, but only parts thereof, which are described in the bill 
as " tying clauses ” and ** discounts and rebates.” The bill 
(barges that in each of the leases there are certain provisions 
denominated the tying clauses,” because they tie together 
the uses of several leased machines, and in effect, though not 
always in terms, prohibit the lessees from using machines of 
lessor’s competitors. For example, the fastening machines 
may not be used on any shoe not welted, stitched, slugged, 
heeled, or seat-nailed on machinery leased from the de- 
fendants. In other words, machines are tied ” in a tdmilar 
manner. The tying clauses provide in substance that the 
lessee: (1) Shall not use machinery in the manufacture or 
preparation of footwear which has not had certain essential 
operations performed upon it by other machines leased from 
the lessor. (2) Shall use the leased machinery to its full 
capacity. (3) Shall use exclusively the leased machinery 
for the class of work for which it is designed. (4) Shall 
obtain from the lessor exclusively, at such prices as it may 
establish, all duplicate parts, mechanisms, or repairs needed 
in operating the leased machines, and all supplies needed in 
connection with them. (5) Shall use patented insoles made 
on defendant’s machinery only in connection with certain 
footwear manufactured by machinery leased from the lessor. 
(6) Shall lease from the lessor any additional machinery 
which he may need for work in the same department as that 
of the machine leased. (7) Shall permit the lessor to deter- 
mine whether the lessee has in his factory more machinery 
adapted for doing the same work than he needs, and, if so, 
to remove such machines as, in the opinion of the lessor, aro 
muMcessary. (8) Shall, at the dection of the lessor, suffer 
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tt teiMi^ of all lea^ %liic^ he m thh^fb- 

ttibral of all machines leaded by hhn from the defbndian 
in the event of any violation of any term Of ;any one of the 
leases. 

Copies of the clauses above referred to are attached to the 
bill as Exhibits 1, 2, 3, 4, 6, 6, 7, and 8. 

Exhibit 1. ' 

The leased machinery shall be used for no other purpose than for 
lasting boots, shoes, or other footwear made by or for the lessee. 
The leased machinery shall not, nor shall any part thereof, be used 
In the manufacture or preparation of any welted boots, shoes, or 
other footwear, or portions thereof, which have been or shall be 
welted in whole or in part, or the soles in whole or in part stitched, 
by the aid of any welt-sewing or sole-stitching machinery not held 
by the lessee under lease from the lessor, or in the manufacture or 
preparation of any turned boots, shoes, or other footwear or por- 
tions thereof the soles of which have been or shall be in whole or in 
part attached to their uppers by the aid of any turn-sewing machinery 
not held by the lessee under lease from the lessor, or in the manu- 
facture of any boots, shoes, or other f(k)twear which have or shall 
be in whole or in part pulled over, slugged, heel seat-nailed, or 
otherwise partly made by the aid of any pulling-over or ** metallic ” 
machinery not held by the lessee under lease from the lessor. 

Exhibit 2. 

Subject to the foregoing limitations, the lessee shall use the leased 
machinery to its full capacity upon all boots, shoes, or other footw^r, 
or portions th^eof, made by or for the lessee in the manufacture or 
pr^aration of which such machinery is capable of being used. 

Exhibit 8. 

If at any time the lessee shall fail or cease to use exclusively last- 
ing machinery held by him under lease from the lessor for lasting 
boots, shoes, and other footwear made by him or for him, which are 
lasted by the aid of machinery, or shall fail or cease to use exclu- 
sive tacking mechanisms and appliances held by him under lease 
from the lessor for doing all work in the manufacture of all bootSf 
shoes, and other footwear made by or for him which is done the 
aid of tacking mechanisms and appliances, the leaser, althbdgh it 
iniqr have waived or Ignored prior instances of such fallUM lolr ceiah^ 
don, may, at its option, terminate forthwith, by notice In writing, 
any or all leases or licenses of lasting machines, lasting machinery. 
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laffUnf aechaatema, or lasting deyioes then azistlDg between ihe 
lessor ud the lessee* whethw as the result of assignment to the 
lessor or otherwise; and the possession of and full right to and con- 
trol of all lasting machines, lasting machinery, and lasting mecha- 
nisms shall thereupon revest in the lessor free from all claims and 
demands whatsoever. 

[182] Exhibit 4. 

The lessee shall obtain from the lessor exclusively, and shall pay 
therefor at the regular prices from time to time established by the 
lessor, all the duplicate parts, extras, mechanisms, and devices of 
every kind needed or used in operating, repairing, or renewing the 
leased machinery, and the same shall form part of the leased machin- 
ery, and the lessee shall not otherwise make or allow to be made any 
addition, subtraction, or alteration to, from, or in the leased machinery 
without the consent in writing of the lessor, nor interfere with the 
proper operation of the same. The lessee shall also purchase from 
the lessor exclusively, at the prices from time to time established by 
the lessor, all supplies, including string nail, tack strips, and other 
fastening materials used in connection with the lasting machinery. 

Exhibit 5. 

The leased machinery shall be used only in the manufacture or prep- 
aration of reinforced insoles which embody the inventions patented 
in letters patent of the United States of America, No. 849,245, dated 
April 2, 1907, owned by the lessor, for use in welted boots, shoes, and 
other footwear known in the trade as ** Goodyear welts," which have 
been or are to be welted wholly by Goodyear welt and turn shoe ma- 
chines or Goodyear inseam sewing machines held by the lessee under 
lease from the lessor, and the soles of which have been or are to be 
attached to their welts wholly by Goodyear outsole rapid lockstitch 
machines held by the lessee under lease from the lessor, or for use as 
insoles or soles of turned boots, shoes, and other footwear known in 
the trade ** Goodyear turns," the soles of which have been or are to 
be attached to their uppers by Goodyear welt and turn shoe ma- 
chines of Goodyear Universal inseam sewing machines held by the 
lessee under lease from the lessor, and in the manufacture or prepa- 
ration of such patented insoles (or soles) the lessee shall use the 
principal machinery hereby leased to its full capacity so far as the 
lessee uses reinforced insoles (or soles) in the manufacture of such 
footwear. The auxiliary machinery hereby leased shall be used only 
in tbe manufacture or preparation of said patented insoles (or soles) 
have been or are to be reinforced wholly by an Economy insole 
retnfordBg madiine hereby leased or held by the lessee under other 
leases and Uoense from the lessor. 



6b The iMee Is hereby licented under MIm patent of the ITiilM 
Statee. No. 6404M5, dated April 2, 1607, to manuilaetare by tiM uae of 
the principal machinery hereby leased during the conttnuance In force 
of this lease and license the patented insoles covered by said letters 
patent and to use such patented Insoles so made by the lessee in the 
manufacture of welt^ or turned boots, shoes, or other footwear whidi 
have been or are to be manufactured as provided in article 5 hereof. 

Ezhdit a 

In case the lessee has more work of the kind which can be per- 
formed by any of the machines belonging to the metallic d^artment 
of the lessor than the capacity of the metallic machinery which he 
has under lease from the lessor will permit, then the lessee shall 
either take from the lessor, under a like lease and agreement, suffi- 
cient and additional machinery to perform the work, or in case the 
lessee does not thus lease additional metallic machinery from the 
lessor, then the lessor may. If it so elects, cancel forthwith this lease 
and any other lease of metallic machinery then in force between 
the lessmr and the lessee, whetlier as the result of assignment or 
otherwise. 


Exhibit 7. 

12. In case the lessee, at any time, shall have in his factory more 
machines adapted for doing the siinie work as any machine or ma- 
chines hereby leased than in the opinion of the lessor are sufficient 
for performing the work which the lessee has in his factory, based 
upon the capacity of such machines and the number and kind of 
boots, shoes and other footwear made by the lessee for any period of 
twelve (12) consecutive months next preceding, the lessor may, at 
it<i option, up^n thirty (30) days* notice in writing to the lessee, 
terminate the lease and license herein contained and in respect to 
such of the said machines as in the opinion of the lessor are un- 
necessary* 

Exhibit 8. 

This lease and license shall continue, unless sooner terminated by 
the lessor as herein provided for seventeen years from the date 
hereof. But if any breach or default shall be made in the observance 
of any one or more of the conditions contained herein or contained 
In any other lease or license agreement existing between the lessor 
and the lessee, whether as the result of assigninent to the lessor 
or otherwise and expressed to be obligatory upon the lessee, the lessor 
shall have the right by notice in writing to the lessee to terminate 
fbrthwiih any and all leases of or Hcenses to use machlneiy tbea.In 
force between the lessor and the lessee, whetter as the resnll; of 
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pMswmnt to (IM] toe lauor, or otoervlee, and tole notwltoatand- 
tliat proTloiis breacbea or defaults may bave been unnoticed, 
waia^ or condoned by or on behalf of the lessor. 

The bill then chargas that competitors of defendants have 
produced, sold, and leased, and are now producing, selling, 
and leasing, in interstate commerce, machines similar in 
function to many important machines put out by the de^d- 
ants and affected by the ‘Hying clauses” herein described. 
Exhibit IS to the complaint is a list idiowing the different 
machines used in the manufacture of shoes showing, in one 
column, how many of these different machines are put out 
to shoe manufacturers in the United States by the defend- 
ants, and in another column by all other shoe machinery 
manufacturers in the United States. 


Exhibit 13 . 

HacMnet put out to shoe manufacturers in the United States. 



By defend- 
ants. 

BTall 

otnen. 

fMwlrltig 

3,055 

4,472 

None 

nuaAhfiiA 

150 

Pniiinf,.oi^ machine . . . ............ 

(®) 

7,490 

(e) 

7 

T moAhlnn 

Standtf d scfew 

(•) 

Peggillg mftAhinp 

(•) 


maohine 

3.488 

6 

MoKay aewliig 

898 

8 

Weit sewi^ xnachino 

2. .*127 

142 

Outsfte stitohing machine 

2,070 

768 

LOQaB-liailillS m^mhlna 

1.835 

24 

Heeling marine 

2.029 

17 

aiiiygring mnnhifift 

1,870 

23 




a No competition in the United States. 


In nearly all cases where shoe manufacturers have used 
or are using any machines procured from competitors of 
the defendants, the latter have threatened and do now 
threaten to remove from the factories of the said manu- 
facturers, all machines leased from them. In some cases 
the defendants have removed the machines, and in other 
instances have imposed heavy penalties upon manufacturers 
because of the use of such machines, secured from defend- 
ants’ competitors in violation of said “ tying clauses,” That 
some of these competitors of the defendants are prepared to 
supply certain machines of tiie kinds referred to, as well 
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ad other machines adapted to the makmg of dioes, at prion 
much less and on torms more favorable than thoee exacted 
by the defendants for similar machines, and shoe manu- 
facturers desire to procure them but are deterred from 
doing so by the tying clauses ” and from fear of the severe 
finftYiflial consequences that would follow their violation. 
Besides, competitors of the defendants, other than those 
now in existence, would arise and other shoe-making nm* 
chines would be manufactured and put out by them if the 
field of competition was free from the restraining effect of 
said “tying clauses.” 

Some indispensable machines can be obtained only from 
the defendants, for example, the stitch indenter and bur- 
nisher. In the lease under which the defendants put out 
these machines they tie their use to other machines which 
they manufacture, and thereby compel the lessees to procure 
all such other machines from the defendants, the effect of 
which is practically to prohibit the shoe manufacturers 
from obtaining any such other machines from competitors 
of the defendants. That some leases put out by the de- 
fendants have clauses which provide for a discount or re- 
bate on prices fixed for the use of the machines rented — ^in 
certain contingencies eliminating the price entirely — ^in con- 
sideration of the lessees using other machines of the de- 
fendants. Copies of these clauses are filed as Exhibits 9, 
10, 11, and 12. 

\ Exhibit 9. 

6. The lessee shall pay to the lessor throughout the full term of 
this agreement the respective amounts set forth in the following 
schedule in respect to each pair of welted [184] boots, shoes, or 
oUier footwear, or portions thereof, manufactured or prepared by or 
for the 'lessees, which shall have been welted In whole or in part 
or the soles of which shall have been In whole or in part attached 
to welts by the use of any welting or stitching or sewing machinery, 
and in respect to each pair of "turned" boots, shoes, or othw 
footwear, or portions tbmreof, manufactured or prepared by Or for 
the lessee, the soles of which shall have been sewed or attached 
tp their uniers in whole or in part by the use of any sewlag or stitch- 
log, machinery, vis: 
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Belied^ of paymenU per pair. 



Otts, form Nob. — ^ 

WWta. 

Turns. 

r!hf1<1rMn»4 

1 to 10|, inclusive.. 

Ceiii9, 

8 

CaUi, 

1 

Hlises’ 

11 to sHnclusivo 

4 

u 

WoiiMn*8...^ 

2| and over 

6 

1 


9 to 13, inclusive 

4 

1 

YMlis*....?. 

1 to 6, inclusive 

6 

1 

ICfln'a 

6^ and over.. 

8 

1 






All payments and the guaranty in this agreement provided for are 
Independent of and in addition to all payments and guaranties pro- 
vided for in any other leases or licenses or agreements between the 
lessor and the lessee: Provided, however, that (excepting In so far 
as is required by the guaranty herein contained or contained in other 
lease and license agreements between the lessor and the leasee). In 
case under any other Goodyear department** lease and license 
agreement between the lessor and the lessee covering one or more Good- 
year welt and turn shoe machines, Goodyear Universal inseam sewing 
machines, or Goodyear outsole rapid lock-stitch machines, the lessees 
shall have paid to the lessor the amount set forth in the schedule of 
Iiayments in such lease and license agreement contained In respect to 
any pair of boots, shoes, or other footwear, then the lessee shall be 
relieved from said payment hereunder in respect to thht pair of boots, 
shoes, or other footwear. 

Exhibit 10 . 

OBDSB AND TEMPORABT LOAN AOBEBMENT, NO. 286 *'A.** 

8. The licensee, until such time as he shall have reilelivcred all of 
said machinery to the United Company, as hereinafter provided, shall 
pay to the United Company the sum of one-half of one cent in re- 
spect to each and every pair of boots, shoes, or other footwear, or por- 
tions thereof, manufactured and prepared in said factory or in any 
factory to which any of the said machinery shall be removed which 
have been pulled over in any way, whether wholly or in part, by the 
aid of machinery, whether or not of the United Company; and the 
license shall also pay to the United Company in respect to each pair 
of boots, shoes, or other footwear, or portions thereof, in the manufac- 
ture or preparation of which any machine hereby leased is used, the 
sum of one-quarter of one cent (1^) for each machine so used; Pro- 
vided, however, that the total of the payments required to be made 
under this article hereof or under the corresponding article of any 
other palllng-over department lease or license agreement or agi^ 
.ments heretofore executed between the lessee and the United 
Company shall not exceed such amount as shall make the total 

speh payments for such factory and of the payments for such fae- 
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tory required to be made under tlie eerreqponding artide of any lease 
or Ucenee agreement or agreements between the licensee and the 
United Company covering lasting machines equal to a payment in re- 
spect to the total nuxnber of pairs of footwear made in whole or in 
part in such factory at the following rates, viz : 

In respect to all footwear lasted by machines hdd by the licensee 
under lease or license agreement from the United Company an amount 
for each pair three-fourths (|) of one cent in excess of the amount 
required to be paid under the terms of the lease or license agreements 
covering such lasting machines. 

In respect to all footwear not lasted by machines held by the licensee 
under lease or license agreement from the United Company one and 
three-fourths (!}) cents for each pair of children's (sizes 1 to 10} 
inclusive) or misses* (sizes 11 to 2 inclusive) footwear and two (2) 
cents for each pair of all other kinds, excepting alone that turned 
footwear in the manufacture of which no lasting machine shall be 
used shall in such computation be included at the rate of three-fourths 
(I) of one cent per pair only. 


Exhibit 11. 

9* The licensee shall pay to the United Company, in accordance 
with the following ** Schedule of payments,*’ in respect to each pair 
of footwear mqde in said factory or in any factory to which any of 
the said machinery shall be removed, in the manu[185]factttre of 
which any one or more of the operations which can be performed by 
the machines of the metallic department of the United Company or 
any of them is performed by machinery, whether performed by ma- 
chinery of the United Company or by other machines, viz : 


Bchedule of payments. 

Per pair. 

Cents; 

For each pair of turned footwear in which no metallic fftstening 

machine is used for attaching sole i 

For each pair of welted or slip soled or McKay sewed footwear in 
which no metallic fastening machine is used for attaching 

either a welt, slip sole, or outsole 1 

For each pair of footwear the outsoles of which are attached by 

^ metallic fastenings 8 

For each pair of footwear of all other kinds .... 2 


excepting, however, that in the case of each pair of footwear in which 
all such metallic operations as are performed by machinery in the manu- 
ffteture thereof are performed by metallic department machinery of 
the United €k>mpany, held by the licensee under lease or license agree- 
ment flom the United Company, and in which all of the metallic 
malmidls inserted by such machinery are obtained ftom the United 
Otaiipaiiy at the prices from time to time established by the Uhited 
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Oqbvmv^ (^hleb prices ladode aot on^ Sw pries fw the metertsls 
Oifpaeltiesi'bat also an additional amount as n^ty for the use of 
the nuuihlnes by which the same are Inserted), such payment in ac- 
cordance with the foregoing “Schedule of payments” shall not be 
required to be made. 

tmie words “ United Oompany ” appearing in the above exhibits 
refer to one of the corporate defendants.] 

Exhuit 12. 

Four. The leasee, as rent and royalty for the leased machinery, 
shall purchase exclusively of the lessor all the fastening material 
used by him in connection with the leased machinery, and shall pay 
the lessor in cash on delivery the regular and uniform prices therefor, 
as established from time to time by the lessor, which shall not be 
more than ten (10) per cent in excess of the prices to be established 
from time to time by the lessor for like fastening material to be used 
in its metallic-department machinery by lessees who shall agree not to 
use the metallic-department machinery leased to them in flie manu- 
facture of boots and shoes which are lasted on machines other than 
those leased from the lessor, or of welted boots, or shoes which are 
not welted and stitched on welt sewing and sole stitching machines 
leased from the lessor, or turned shoes the soles of which are not 
attached by turn sewing machines leased from the lessor. 

Some of the machines are leased by the defendants on what 
they call an “ unrestricted ” form of lease. Under that form 
the lessee in certain cases is permitted to use with the ma- 
chine leased from the defendants machinery obtained from 
the competitors of the defendants. These unrestricted ” 
leases involve the payment of certain “initial premiums” 
which have remained the same for many years. These “ ini- 
tial premiums” are in addition to the royalties and oth^ 
charges, which are the same as under the “ restricted ” form 
of lease. The amounts of these “ initial premiums ” are so 
large as. to practically prohibit the choice of the “ unre- 
stricted” form. It is charged that these premiums would 
amount to about $250,000 upon the machinery in a factory 
having an output of 25,000 to 30,000 pairs of shoes daily. 

The bill then sets out how the defendants obtained control 
of the ^oe machinery business, by charging that the New 
Jersey Company, soon after its organization, acquired and 
stm'pums capital stock of the Goodyear Machinery Com- 
pany, Goodyear Machinery Company of Canada, the Inter- 
national Goodyear Machinery Company, Consolidated & 
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IfeEaj Latri^g Maehiito Oompany^ MaKaf Sbcie Ifwdum^ 
Gompatty, and Eppler Welt Machine Company, all of ii'hich 
oompanilBs were, at the time they were so acquired, engag^ 
in the business of manufacturing, selling, and leasing, and 
otherwise dealing in shoe machinery; that these companies 
conveyed to the New Jersey Company all of thmr busmess; 
including letters patent of the United States and all other 
countries. Afterwards from time to time this corporation 
secured and still maintains control of 56 other concerns en- 
gaged in the manufacture, sale, and leasing of some form of 
dioe machinery, or supplies, thereby controlling a complete 
line of ** principal” and ^ auxiliary ” machinery used in the 
bottoming of shoes. Before then no one company could sup- 
ply such a line, nor can any company do so now outside the 
defendants. By reason of this [136] control the defendants 
make the unlawful lease clauses set out in the complaint, 
whei^by shoe manufacturers are prohibited from using in 
the bottoming of shoes machinery or supplies of defendants* 
competitors, and to this cause is due the fact that the 
defendants control, as they do, 98^ per cent of the shoe 
machinery business of the United States, as shown by Ex- 
hibit IS. 

The prayer of the bill is that the clauses of the leases here- 
inbefore referred to, and all clauses of like tenor and effect, 
and the conditions, agreements, and understandings upon 
which the leases were made, as aforementioned, be declared 
illegal and void under the said Clayton Act, and that the 
defendants be enjoined from enforcing or attempting to 
enforce the same and from making any similar clauses or 
leases upon like conditions, agreements, or understandings 
in the future. 

The defendants have filed motions to dismiss the com- 
plaint, assigning 20 causes. As many of these are mere repe- 
titions, and as the grounds relied on by the defendants'will 
be referred to in the opinion, it is unnecessary to set them 
out in this statement of facts. 

J. Smyth and H. La Rue Sp. Asst. 

Attys. for the United Statea 
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Ciiafiet F. Choate, jr., of Boston, Mass., Cheeter H. Knim^ 
of St. Louis, Mo., Cotdenid A. Severance, of St. Paul, Minn., 
and Frederick P. Fish, of Boston, Mass., for defendants. 

Tbjbbeb, District Judge (after stating the facts as above) : 

Section 8 of the Clayton Act, vrhich was invi&ed as the 
basis for this action, is as follows : 

*' Sac. 8. That it shall be unlawful for any person engaged in com- 
merce, in the course of such commerce, to lease or make a sale or 
contract for sale of goods, wares, merchandise, macbiueiy, supplies or 
other commodities, whether patented or unpatented, for use, consump- 
tion or resale within the United States or any territory thereof or the 
District of Columbia or any Insular possession or other place under the 
Jurisdiction of the United States, or fix a price charged therefor, or 
discount from, or rebate upon such price, on the condition, agreement, 
or understanding that the lessee or purchaser thereof shall not use or 
deal in the goods, wares, merchandise, machinery, supplies, or other 
commodities of a competitor or competitors of the lessor or seller, where 
the effect of such lease, sale, or contract for sale or such condition, 
agreement, or understanding may be to substantially lessen competi- 
tion or tend to create a monopoly in any line of commerce” 

We will first dispose of those grounds of the motion which 
affect the pleadings only. 

[1] It is claimed that the allegations in the complaint are 
not specific enough to enable the court to determine whether 
the acts charged are within the meaning of the statute, nor 
sufficient to enable the defendants to prepare their defense. 

Counsel in their arguments, as well as in their briefs, 
stated their position as follows: 

” In any pleading, whether criminal, at law, or in equity, the thing 
charged should be stated with such precision and certainty that the 
defendant may know with what he is charged, that he may prepare 
bis defense, and so that the court may be able to determine whether 
the offense charged is within the provisions of the statute.” 

While this rule is applied to indictments in criminal pro- 
ce^ings, the rule in civil actions, either at law or in equity, 
is ihuch more liberal. Mr. Justice Holmes, delivering the 
opinion of the court in Stoift [137] c6 Co. v. United States, 
196 T7. S. 878, 896, 25 Sup. a. 276, 279 (49 L. Ed. fiis), 
wfaicli was an action under the Sherman Anti-Trust Ac^, 
held: 
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" Whatemw be tbom^t eonoemliig ^ proper coostraetion tof 
the atatvte, e bill In equity Is not to be ree4 an4 construed s/t jui 
indlctnmit would have been reed end construed 100 years ag^ but 
It Is to be taken to mean what It fairly oonveim to a dlqpaislonate 
reader by a fairly exact use of the Bnglish speech.” 

Nor does the old rule that ‘‘every intendment is a^ihst 
the pleader, and therefore the pleadings must be strictly 
construed against him,” govern the courts at this day ; but, 
on the contrary^ the courts now recognize the fact that it 
is of more importance to determine issues than pleadings, 
provided, of course, the facts alleged in the complaint en- 
title the plaintiff to the relief sought. 

[2] The new equity rules, which in effect are similar to 
the Code procedure prevailing in most of the States, are 
clearly intended to simplify pleadings and do away with 
many of the technicalities theretofore required. That under 
the Ciodes a demurrer upon mere technical grounds would 
not lie, but that the proper remedy is a motion to make the 
complaint more specific, is now well settled. 4 Standard 
Enc. of Procedure, 859; Bliss on Code Pleading (3d ed.) 
§ 425A; McAUiater v. Kuhn, 96 U. S. 87, 24 L. Ed. 615; 
UnUed States v. Parker, 120 U. S. 89, 94, 7 Sup. Ct. 464, 30 
L. Ed. 601; Singers-Biggers v. Young, 166 Fed. 82, 91 
C. C. A. 610; Locker v. American Tobacco Co. (D. C.) 194 
Fed. 232; PhiOi-ps v. Jones, 79 Ark. 100, 104, 95 S. W. 164, 
9 Ann. Cas. 131 ; Sanders v. Carpenter, 102 Ark. 187, 190, 143 
S. W. 1091. ^JEquity rule 20 (198 Fed. xxiv, 115 C. C. A. 
xxiv) offers the defendants an adequate remedy, if the alle- 
gations in the complaint are not specific enough to enable 
them to prepare their defense. 

Even under the old rule general certainty only was re^ 
quired in pleadings in equity. St. Louis v. Knapp Co.^ 
104 U. S. 658, 661, 26 L. Ed. 883. Only when the uncer- 
tainty in the pleadings is of such a nature that it does 
not state a cause of action will a demurrer, or, under the 
piesent equity rules, a motion to dismiss, lie. The compla^ 
does not lack that certainty which is necessary to enablp; the 
cpurt tp determine whether it states a cause of action; 
can^^ it.j|)§ mid that the allegations are too upeertfini.tQ e^al^ 
the dedwdants to prepare their defense. 
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It sets ont as folly as is necassaiy for a peopar defense 
what the plaintiff expects to rely on, and therefore enables 
the defendants to prepare their defense. To a similar ob- 
jection made in Swift ds Co. v. United States, supra, which, 
as stated before, was an action under the Sherman Anti- 
Trost Act (act July 2, 1890, c. 647, 26 Stat. 209), Mr. Justice 
Holmes replied : 

“ This objection is serious, but it seems to us Inherent in the nature 
of the case. The scheme alleged is so vast that it presents a new 
problem in pleading. It, as we must assume, the scheme is enter- 
tained, it is, of course, contrary to the very words of the statute. Its 
sise makes the violation of the law more conspicuous, and yet the 
some thing makes it impossible to fasten the principal fact to a cer- 
tain time and place. The elements, too, are so numerous [188] and 
shifting, even the constituent parts alleged are and from their nature 
must be so extensive in time and space, that something of the same 
impossibility applies to them. The law has been upheld, and there- 
fore we are bound to enforce it, notwithstanding these dlfflcnlties.” 

The complaint in this case is drawn in concise terms and, 
without repetitions and unnecessary verbiage, states the 
facts which the pleader claims show that the plaintiff is en- 
titled to relief under the Clayton Act. The failure to set out 
the leases in full only tends to reduce the size of the record, 
as the complaint expressly alleges that only the parts set out 
in the exhibits are contrary to the statute, and only as to 
them is relief sought. If other provisions of the leases would 
show that these excerpts are misleading, that the lease as a 
whole would show a different state of facts than is alleged 
in the complaint, they may be set out in full in the answer, 
as counsel during the argument admitted that they had the 
original leases in their possession; or, if they believe that 
with the entire leases before the court it would appear that 
they are not subject to the construction put upon the clauses 
set forth in the complaint, and that they do not violate any 
statute of the United States, a motion under equity rule 20 
would give them all the relief needed. This rule is a copy 
of the English chancery rule (Order XIX, rule 7), and as 
stated in Bpedding v. Fitzpatrick, 88 C. D. 418 : 

“ The bill of particulars is to enable the party asking for them to 
know vMiat aae he has to meet at the trial, and to save unnecessary 
eupMSie «nd avtnd allowing parties to be takm by surprise.” 
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^ In fhe'd of the court in^ituhents 6f 
niMd not be set oiit in bxtenso in the pleadings, unless the 1^11 
dioWs that it is essential to a proper construction of the par- 
ticular clauses complained of. Such is not the case here. 

H'thi petUioh defective for failing to make theleaeeee 
defandarUef 

The leading authority upon which tiie defense relies to 
sustain this ground of their motion is Mimneeota v. Northern 
Securities Co.^ 184 U. S. 199, 22 Sup. Ct. 808, 46 L. Ed. 
499. But the facts in that case differ so materially from 
those set out in the plaintiff’s bill that it is wholly inappli- 
cable to the instant case. In that case the State of Minne- 
sota brought suit to enjoin the Northern Securities Company 
from exercising any control in the management or operation 
of two separate railways, existing under the laws of the 
State of,Minnesota, which it was charged it attempted to 
do by reason of the ownership and control of the majority 
of the stock of the two railways and numerous other roads 
controlled by these railways, by virtue of stock ownership, 
and in violation of the laws of the State of Minnesota. Mr. 
Justice Shiras, delivering the opinion of the court, stated 
the object of the bill to be: 

“ Tbe narrative of the bill unquestionably disclosed that the par- 
ttes to be affected by the decision of the controversy are, directly, 
the State of Minnesota, the Great Northern Railway Company, the 
Northern Pacific Railway Company, corporations of that State, and 
the Northern Securities Company, a corporation of the State of New 
Jwsey, and. Indirectly, the stockholders and bondholders of these 
corporations, and the numerous railway companies whose lines are 
alleged to be owned, managed, and controlled by the Great Northern 
Il»l and Northern Pacific Railway Companies. « • ♦ But It 
is not alleged that the stockholders of the Northern Securities Com- 
pany constitute or are composed of all the stockholders of the two 
railroad companies, and. In fact, the contrary Is conceded in the 
aUegattons of the bill that a majority' only of the stock of one, or 
perhaps both, of the two railroad companies Is owned, or at least con- 
trolled and managed, by the Northern Securities Company.*’ 

Some of the relief prayed in the bill was that jthe..Noir^i> 
erp S^iuities Company and its officera be enjoin^ from 
in ay aiding, advising, directing, interfeirtliig^y^^ 
in any way taking part, directly or indirectly,, in an^ man' 
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on* w^tsoever, in the management, control, or operation of 
any of tho lines of railway of eithm* of said ocanpanieB) 
* * * and from doing any and all acts and making $aiy 
arrangement or combinations, by contract or otherwise, 
haying for their object, effect, or result, the consoUdatioh or 
establishment of a joint management or control in any man- 
ner whatsoever of the said Great Northern and Northern 
Pacific Railway Companies, their lines of railway or proper- 
ties.” No such relief is asked in this case, nor does the com- 
plaint seek the cancellation of any leases made by the de- 
fendants, but only to enjoin the enforcement of those clauses 
in the leases which it is charged are prohibited by section 3 
of the Clayton Act. 

Skidds V. Barrow, 58 U. S. (17 How.), 180, 15 L, Ed. 168, 
another case relied on by defendants, is wholly inapplicable 
to the facts in this case, as that was an action for the rescis- 
sion of a compromise, and it was held that all tiie parties 
who, by the compromise sought to be rescinded, had been 
released of liability, were indispensable parties, as the object 
of the bill was to restore the plaintiff to his original rights 
as they existed before the compromise, and therefore would 
place upon these absent parties a liability of which they had 
been released by the compromise. It is hardly necessary to 
say, as it clearly appears from the language of the act, that 
the object of the statute invoked by the plaintiff was for the 
protection of the lessees and indirectly the public; C!ongress 
evidently presuming that the lessees accepted these leases 
under duress, and it is so charged in the complaint. It 
alleges: 

"In the leases under which the defendants put out these machines 
they tie their use to other machines, which they manufacture, and 
thereby compel the lessees to procure all such other machines fnmi 
the defendants, the effect of which is practically to prohibit the 
shoe manufacturers from obtaining any such other machines from 
competitors of the defendants.” 

And again: 

"Competitors of the defendants have produced, sold, and leased, 
and are now producing, selling, and leasing, in interstate oommerae 
meChtnee similar in function to many of the important machines put 
ofit ^ the defmi^ants and affected by the ‘tying clauses’ herein ^ 
«ia26*— mS--17 62 
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•cHbod. In nearly ftl) ceeea yrtusn iriioe nmirafectar^ liaye^^M 
an !dnlilC lasttng ninchlnea iwocured from conyietltwa of the dtfend! 
ants, latter have threatened, and do now threaten, to remove trom 
^ failles of said mannfacturm, all machines leased from them, 
in some Instances the defendants have removed such machines, and 
In other Instances have Imposed heavy penalties upon shoe manu- 
facturers because of the use of such machines procured from the 
defmdants’ cmnpetltors In violation of said ‘ tying clauses.’ ” 

tt40J [5] Aside from these allegations, it is expressly 
stated in the bill that no relief is sought against the lessees. 
What relief could the Government ask against them! They 
are alleged to be bound hand and foot by these clauses in 
the leases, and must either submit to them or do without 
those machines, which are under the absolute and sole con- 
trol of the defendants, and, if compelled to do without them, 
go out of business. Even if the lessees were proper parties, 
which is doubtful, the jurisdiction of the court would not be 
ousted for a failure to join them, as only indispensable 
parties, and in some instances necessary parties, must be 
joined. Celia v. Brown (C. C.), 136 Fed. 439; affirmed id., 
144 Fed. 742, 75 C. C. A. 608; O'Neil v. Wolcott Mining Co-t 
174 Fed. 627, 536, 98 C. C. A. 309, 318, 27 L. R. A. (N. S.) 
200 ; Silver King, etc., Mines Co. v. Silver King C. M. Co., 
204 Fed. 166, 122 C. C. A. 402; Lion Tractor Co. v. Bvill 
Tractor Co., 231 Fed. 156, 145 C. C. A. 344, opinion filed 
Febrbary 12, 1916. 

An indispensable party has been defined as : 

“When he fiu such an interest in the subject-matter of the con- 
troversy that a final decree cannot be rendered in the suit without 
injuriously affecting the absent party, or without leaving the contro- 
versy in such a situation that its final determination may be incon- 
sistent with equity and good conscience.” Rogers v. Penobscot Uintag 
Co., ISi Fed. 006, 88 O. C A. 880, and authorities there cited. 

A necessary party is: 

One who has “an Interest in the controversy, and who ought to 
be made a party, in order that the court may act on that rule, whidi 
requires It to decide on and finally determine the entire eohtroverqr, 
and fib complete Justice, by adjusting all the rights Invblved in it” 
BhUig 'V. Basrote, supra. 

; nor possession of property is invidvod m this 

9H8e. Still} if anjjr of the lessees ^lieve that thw intSr^ 
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nm^ be injuHoiidy by this action^ th(^ ean apply 

to tile court to be made parties, and the court will then 
determine whether leave to do so should be granted. So 
far none of the lessees has asked to be made a party. United 
Siatea v. Du Pont de Nemoura <& Co. (C. C.), 188 Fed. 127. 
In tile court’s opinion the lessees are not indispensable nor 
necessary parties to this action, as the relief prayed in the 
bill, if granted, can in no wise affect them or their rights, 
except that it may relieve them of an onerous, and, as the 
complaint alleges, illegal, burden. Vetterlein v. Bamea^ 124 
U. S. 169, 8 Sup. a. 441, 31 L. Ed. 400. 

[6, 7] Are the New Jersey Company and the New Jersey 
Corporation improperly joined as defendants? 

It is urged that, as the Maine Company is the only de- 
fendant alleged to have made the leases complained of 
within the jurisdiction of this court, the other corporate 
defendants, each of whom has filed a separate motion to 
dismiss, are not proper parties. The allegations in the 
bill are that the entire capital stock of the Maine Company 
is owned by the New Jersey Company, and that the New 
Jersey Corporation owns 98^ per cent of the capital stock 
of the New Jersey Company; that the officers and directors 
of the three corporations are practically the same, all of 
them serving as such officers and directors in at least two 
of the corporations, and some in all three. But it is claimed 
that [141] as each corporation is an entity, and as there 
is no charge of conspiracy, the mere fact that they are the 
owners of the capital stock of the Maine Company, the 
only offender, does not justify their being made parties 
defmidants. 

Whatever may have been the views of the courts in the 
early days of corporate existence, when there , were but 
few corporations, and they mostly confined to business of 
a quasi public nature, at this date courts, and especially 
courts of equity, will look behind the corporate fiction, 
and if it dearly appears that one corporation is merely a 
oreatuie of another, the latter holding all the stock of the 
former, thereby controlling it as effectively as it does itself, 
it wiU be treated m the pradical owner of the corporation, 



wheo natMMSdry lor tiw purpose of ^orng ji^ la JC4^ 
Gotiki^ ‘^.United BtatUy^ltXi. S. 604^ 614^ 80 Sup. Ct 
386, 89V (84 L. Ed. 590), Mr. Justice McKeima, deU?ering 
the opiaioa of the court, said: 

UIld^ubt^edly a corporation la. In law, a person or entttjr entirely 
distinct tram Its stockholders and oflloers. It may hare Interest 
distinct tram theirs. Thdr Interests, It may be conoelTOd. may. be 
adveise to Its Interest, and hence has arisen against the presumption 
that their knowledge Is Its knowledge the counter {vesumptlon that 
in transactions with It, when their Interest is adverse, their knowt 
edge will not be attributed to it. But while this {vesnmptlon should 
be enforced to protect the corporation. It should not be carried so 
far as to enable the corporation to become a means of fraud or a 
means to evade Its ’responsibilities. A growing tendency Is there' 
fore exhibited In the courts to look beyond the corporate form to 
the purpose of it, and to the offlcers who are Identified with that 
purpose. Illustrations are given of this In Cook on Corporations, 
II 668, 664, 727. The principle was enforced in this court In Sim- 
mom Creek Coal Co. V. Doran, 142 C. S. 417 [12 Sup. Ct. 286, 35 
L. Ed. 1068].” 

The game rule was recognized in Linn dk Lane Timher Co. 
V. United Statee., 236 U. S. 274i 35 Sup. Ct. 440, 59 L. Ed. 
725. In MUler db Lux t. East Side Canal Co.^ 221 U. S. 
293, 29 Sup. Ct. Ill, 53 L. Ed. 189, it was held that a plea 
^at the plaintiff Miller & Lux, who instituted the action 
in a national court of the State of California, claiming to 
be a ^N’evada corporation, w'as organized under the laws of 
Nevada to- act as the agent of Miller & Lux, a California 
corporation ^that the California corporation owned all the 
capital stock of the Nevada corporation; that all the prop* 
erty of the Nevada corporation was held as agent for the 
California corporation, and that it had no other existence; 
that it was incorporated with the sole object to enable it to 
msintain suits in the national courts of California by reasmi 
of a diversity of citizenship; that it transacted no business 
except such as was necessary to carry out the performances 
of the California corporation; that th^fore the Circuit 
Court should not retain jurisdiction of the cause, toere-being, 
in fact, no diversity of citizenship, both parties being cUi' 
iei the State of Califomia-'-was rightly Stntaified li^ 
the draut Court, and its judgnmit affirme^ by tlie Su^j^renie 
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Gourfe In iXofthem SeeuriHe$ Co. r. United 8 tato 0 k l9i 
U. S. X9T, 24 Sup. Ct. 486, 48 L. Ed. 679, Mr. Justice Harlan 
aaid: 

** Necessarily by their combination or arrangement (referring to 
the SeeuHties Company as hold^ of a majority of the shares of tht> 
constituent companies), the holding company in the fullest sense 
dominates the situation in [142] the interest of those who were 
stockholders, of the constituent companies; as much so, for every 
practical purpose, as if it had been itself a railroad corporation 
which had built, owned, and operated both lines, for the esclusivi^ 
benefit of its stockholders.” 

In the same case, when pending in the Circuit Court (120 
Fed. 721, 725, 726), Judge Thayer, delivering the opinion of 
the court, in which Circuit Judges Caldwell and Sanborn 
concurred, said : 

” It will not do to say that, so long as each railroad company has 
its own board of directors, they operate independently, and are not 
controlled by the owner of a majority of their stock. It is the com- 
mon experience of mankind that the acts of corporations are dic- 
tated and that their policy is controlled by those who own the 
majority of their stock. Indeed, one of the favorite methods in these 
days, and about the only method, of obtaining control of a corpora- 
tion, is to purchase the greater part of its stock. ♦ • • The fact 
that the ownership of a majority of the capital stock of a corporation 
gives one the mastery and control of the corporation was distinctly 
recognized and declared in Pear Ball v. Great Northern Railway ^ 101 
U. S. 646, 671 [16 Sup. Ct. 706, 40 L. Ed. 888J,” and numerous other 
cases cited in Uie opinion. 

Referring to Pullman Car Co. v. Missouri Pacific Ry. Co.^ 
115 U. S. 587, 6 Sup. Ct. 194, 29 L. Ed. 499, another case 
relied on by counsel for defendants, the same learned judge 
distinguished it by saying: 

” In that case the meaning of the word * controlled,’ as used in a 
private contract, was the point under consideration, and what was 
said on the subject cannot be held applicable to cases arising under 
the Anti-Trust Act, when the point involved is whether the owner- 
ship of aU of the stock of two competing and parallel railroads vests 
the owner thereof with the power to suppress competition between 
such roads. We entertain no doubt that it does. Indeed, we regard 
the supiwession of competition, and to that extent a restraint of com- 
mei^, as the natural and inevitable result of such ownership.” 

In OMcago MiU db Lumber Co. v. BoatmerCs BanJe^ 284 
Fed. 41, C. C. A. ^ opinion filed April 27, 1916, 
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Judge Adams, speaking lor Ike Circuit Court of Appi^b 
ol this eircuit, said: 

*rit is true that, apart from the question of ultra vires, not phUh 
ently involved, when one corporation owns and controls the entire 
property of another and operates its plant and conducts its husiness 
as a department of its own business, or as its alter ego, it is re- 
sponsible for its obligations,*’ citing a number of authorities. 

In re Bieger (D. C.), 167 Fed. 609, the court said: 

•*The doctrine of corporate entity is not so sacred that a court of 
equity, looking through forms to the substance of things, may not in 
a proper case ignore it and preserve the rights of innocent parties 
or to circumvent fraud.” 

In United States v. Milwaukee Refrigerator Transit Co. 
(C. C.)) 142 Fed. 247, it was charged that the defendant was 
a dummy corporation, organized, owned, and operated by 
the stockholders of a brewing company, as a device to cover 
rebates on interstate shipments of beer, and the court held: 

”A corporation, from one point of view, may be considered an 
entity without regard to its shareholders, yet the fact remains self- 
evident that it is not in reality a person or thing distinct from its 
consistent parts. The word ’corporation* is but a collective name 
for the members who compose the association [citing authorities]. 
If any general rule can be laid down, in the present state of authority, 
it is that a cori>oratlon will be looked upon ns a legal entity as a gen- 
eral rule, and until sufficient reason to the contrary appears; I14«l 
but, when the notion of legal entity is used to defeat public convenience, 
Justify wrong, protect frand, or defend crime, the law will regard 
the corporation as an association of persons.” 

Of the many other cases to the same effect,, see State ex 
rd. V. Standard OU Co., 49 Ohio St. 187, 30 N. E. 279, 16 
L. B. A. 145, 84 Am. St. Bep. 541; Firet NaUoncd Bavde v. 
F. C. Trehein Co., 69 Ohio St. 316, 52 N. E. 884. 

From the allegations in the complaint it is beyond ques- 
tion that the Maine Company is merely a subsidiary of the 
New Jersey Company, and that both are under the absolute 
control, by reason of its stock ownership, of the New Jersey 
Coloration. The acts of one are the acts of all these 
corpoi^>^ons; in fact, it may truthfully be said that they are 
the acts of &e United Shoe Machinery Corporatimi. . This 
the case, they are properly joined as defendvMA, 
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: [^ 10 ] Is section s of the Clayton Act^ so far as it applies 
to leases^ vmcoMiitvAimalf 

, Ooujasd for defendants challenge the constitutionality of 
w mu(^ of section 8 of the Clayton Act as applies to leases. 
It has been earnestly and ably argued that a lease is no 
more commerce than insurance or manufacturing, and it 
is claimed, if not commerce, it cannot be interstate com- 
merce. The diligence of the able counsel has not been re- 
warded by finding any authority which has determined that 
question, nor has the court been able to find any. In the 
argument many extreme illustrations were made. It is a 
well-settled rule that courts are slow to declare the acts of 
coordinate departments of the Government void, and unless 
it appears beyond a reasonable doubt that the act is vio- 
lative of the fundamental law of the United States the 
courts will uphold it. As stated by Mr. Justice Holmes 
in Interstate^ etc,,, Railway Co. v. Massachusetts, 207 U. S. 
79, 128 Sup. Ct. 26, 52 L. Ed. Ill, 12 Ann. Cas. 555: 

“It Is not enough that a statute goes to the verge ot constitu- 
tional power. We must be able to see clearly that It goes beyond 
that power. In case of a real doubt a law must be sustained.” 

This principle of law was settled at an early date by 
Chief Justice Marshall in Fletchei v. Peck, 10 U. S. (6 
Cranch) 87, 8 L. Ed. 162. The fact that the question has 
never been before the courts or that the power has never 
been exercised by Congre.ss, is no proof that the Consti- 
tution does not authorize it. As stated by Mr. Justice 
Brewer In re Dehs, 158 U. S. 564, 591, 15 Sup. Ct. 900, 
909 (39 L. Ed. 1092) : 

“Constitutional provisions do not change, but their operation ex- 
tends to new matters as the modes of business and the habits of life 
of the people vary with each succeeding generation. The law of the 
common carrier Is the same to-day as when transportation on land 
was by coach and wagon, and on water by canal boat and sailing 
vessel, yet in its actual operation It touches and regulates transpor- 
tation by modes then unknown, the railroad train and the steamship. 
Just so it Is with the grant to the National Government of power 
over Interstate commerce. The Constitution has not changed. The 
power is the same. But it operates to-day upon modes of Interstate 
commerce unknown to the fathers, and It will operate with eaual 
force upon any new modes of such commerce which the future may 
develop." 
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it may be cohcedcM) that evety lease is hot eommet^ but 
that is not conclnsiye that none may be. ' Each case mhst be 
iiietetinitted from | 144 | the peculiar facts shohrn to exist in 
that case. When a corporation with millions of Capital, 
doing an annual business amounting to millions of dollars, 
sees proper to conduct its business by only leasing its chat- 
tels instead of selling them, why is it not as mudi engaged 
in commerce as if it sold them outright? But, aside from 
that, cannot a person be engaged in interstate commerce al- 
though, if its business is confined exclusively to its own 
State, it would not be engaged in commerce? 

The act of Ck>ngress of June 25, 1910, c. 395, 36 Stat. 825 
(Comp. St. 1913, §§ 8812-8819), commonly known as the 
“White Slave Act,” makes it an offense to transport, or 
cause to be transported, in interstate or foreign commerce, 
any woman or girl for the purpose of prostitution or for 
Other immoral purposes. In Hoke v. United Statee, 227 
U. S. 308, 33 Sup. Ct. 281, 57 L. Ed. 523, 43 L. R. A. (N. S.) 
906, Ann. Cas. 1913E, 905, arising under that act, it was con- 
tended that the immoralities of their citizens can only be 
controlled by the States, and as women are not articles of 
commerce, there can be no reason for holding that, by reason 
of transporting them from one State to another, or furnish- 
ing means for such transportation, the acts can become in- 
terstate commerce. But the court unanimously held that, 
while it is ^rue that women are not articles of commerce, if 
transportation is employed as a facility for their wrongs. 
Congress has the power to regulate or prohibit such acts 
under the commerce clause. 

Acquiring an education would not ordinarily be com- 
merce, but in International Text-Book Co, v. Pigg, 217 U. S. 
91, 106, 30 Sup. Ct. 481, 54 L. Ed. 678, 27 L. R. A. (N. S.) 
493, 18 Ann. Cas. 1103, it was held that, as contracts between 
the company and its patrons involved the transportation 
from one State to another of books, apparatus, and papers, 
useful or necessary in the particular course of study the 
f^olar is pursuing, the company was engaged in interstate 
coippterce. 

"biBumer Bros. Shoe Co. v. United Statee Bvbher t?o., 156 
Fed. 1 to 17, 84 C. C. A. 167, 183, the issue involved was 
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Irb^ber a contract oi fftctorage, under whidi the Rubber 
Con^any ctmeigned to the Shoe Company goods from an 
Eastern State to Colorado, to be sold by the Shoe Company 
as a factor. Judge Sanborn, after a very thorough review 
of the authorities bearing on that subject, held : 

“ Nor is the fact that these contracts did not evidence sales of the 
goods determinative of this Question. A sale Is not the test of Inter- 
state commerce. All sales of sound articles of commerce, whldi ne- 
cessitate the transportation of the goods sold from one State to an- 
other, are Interstate commerce ; but all Interstate commerce is not sales 
of gooda Importation Into one State from another is the Indispen- 
sable element, the test, of Interstate commerce ; and every negotiation, 
contract, trade, and dealing between citizens of different States, whldi 
contemplates and causes such importation, whether it be of goods, 
persons, or information, is a transaction of Interstate commerce.” 

From this it appears that every negotiation or dealing be- 
tween citizens of different States which causes such im- 
portation is a transaction of interstate commerce. In Mari- 
eneUi v. United Booking Oficee (D. C.) 227 Fed. 166, it 
was held that booking performers for a theatrical circuit, 
which requires them to pass from State to State, taking 
[1451 with them paraphernalia and stage properties, consti- 
tutes interstate commerce. 

It is not necessary to cite the many authorities found in 
the books sustaining this conclusion, as they will be found 
collated in the opinions hereinbefore cited. It is sufficient to 
say that as new methods of transacting business are devised, 
if they are found to be in effect methods of carrying on com- 
merce in any business, and the means for commercial trans- 
actions between the owner of the article on the one hand, and 
the person who wants to deal in it or use it in carrying on 
his business on the other hand, whether it be manufactur- 
ing, selling, trading, leasing, transportation, commimication, 
or information, and it is sent or transported from one State 
to another, it is interstate commerce, and therefore, subject 
to be regulated by Congress under the commerce clause of 
the Constitution. 

Tlw bill charges that the machinery manufactured by the 
defendants is leased for the purpose of enabling the lessees 
to manutocture shoes; that they deal with over 1,600 shoe 
manufacturers in all parts of the United States, and, when 
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4be leMefr'are made^ tibie macbinery is diipped by the deUt^- 
- ante £r^ the State of Maaeachusetts, t^ place of maun* 
fa#are« to other Statea of tlie Union and to foreign cotm* 
triea. Upon these facts there can be no other conclusi<m than 
titat the defendants are engaged in interstate commerce; and 
subject to be regulated by Congress. Whether it applies to 
leases made and sold in the same State and not transported 
to another State, it is unnecessary to detemine on this mo- 
tion, as bill charges shipments to other States. By refer- 
ence to the act under consideration it will be noticed that, 
while section 1 defines the word ‘‘ commerce ” as used in the 
act, section 3 prohibits any person engaged in such com- 
merce from' doing the acts prescribed and enumerates them. 
The act is not limited to leases, and sales in interstate com- 
merce, as is the Employers’ Liability act of April 22, 1908, c. 
149, 36 Stat. 65 (Comp. St. 1913, §§ 8657-8665) ; but the 
language employed is like that used in the amendment of 
March 2, 1903, c. 976, 32 Stat. 943 (Comp. St. 1913, §§ 8613- 
8615), to the Safety Appliances Act (Act March 2, 1893, c. 
196, 27 Stat. 531 [Comp. St. 1913, §§ 8605-8612]). This 
amendment had, prior to the enactment of the Clayton Act, 
been held to embrace all locomotives, cars, and vehicles used 
on a railway that is engaged in interstate commerce, and is 
not confined exclusively to vehicles engaged in interstate 
commerce. Southern Bailway Co. v. United States^ 222 
U. S. 20, 32 Sup. Ct. 2, 56 L. Ed. 72, reaffirmed at the pres- 
ent term of H»e Supreme Court in Texas c6 Paeific R. Co. v. 
Rigsby., 241 U. S. 33, 36 Sup. Ct. 482, 60 L. Ed. 874. But 
whether this act should be so construed and held to apply 
to the intrastate business as well as the interstate business 
of the defendants, in view of the fact that the defendants 
are charged to be engaged in interstate commerce, need not 
be determined now, as the question may never arise. Befer- 
ence is made to it only for the reason that during the oral 
argument counsel for defendants stated that a very large 
part of the defendants’ business is intrastate. 

[146] [11] Do the allegations in the eomphiint show a 
violation of section S of the Clayton Actf 

The act declares imlawful any lease, etc., where the price 
is fixed, or a discount or rebate upon such price is granted. 
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or understanding tiiat the 
Ice^ or purohaser thereof is not to use or deal in the goods, 
of a competitor of the lessor, or seller, where the effect 
of such lease, sale, or contract for sale, or such condition, 
agreement, or understanding, may be to substantially lessra 
competition, or tend to create a monopoly in any line of 
commerce. For the purpose of aiding in the construction 
of the act, counsel in their argument have read copious ex- 
tracts from the reports and debates in Congress, while the 
act was under consideration. They have also furnished the 
court with copies of these reports and debates, and they have 
been carefully read; but so far as the construction of the act 
is concerned the court does not feel justified to consider 
them. It is only when the language of a st&tute is ambigu- 
ous that these sources can be referred to. If the language 
is clear and free from ambiguity, there is nothing for the 
courts to construe. United States v. Union Paeific Railroad, 
91 U. S. 72, 23 L. Ed. 224; United States v. Trans-Missouri 
Freight Asso., 166 U. S. 290, 17 Sup. Ct. 540, 41L.Ed. 
1007 ; Dunlap v. United States, 173 U. S. 65, 19 Sup. Ct. 319, 
43 L. Ed. 616 ; Maxwell v. Dow, 176 U. S. 581, 20 Sup. Ct. 
448, 494, 44 L. Ed. 597 ; Dewey v. United States, 178 U. S. 
510, 20 Sup. Ct. 981, 44 L. Ed. 1170 ; MaeKemie v. Hare, 239 
U. S. 299, 307, 36 Sup. Ct. 106, 60 L. Ed. 297. 

Aside from this, the record of the proceedings of the two 
Houses of Congress shows that section 3 of the Clayton Act, 
as finally enacted, diffei's materially from the section as 
passed by each House. The words ‘‘where the effect of 
such lease, sale, contract for sale, or such condition, agree- 
ment, or understanding may be to substantially lessen com- 
petition, or tend to create a monopoly in any line of com- 
merce,” are not found in either of the acts as passed by the 
House of Representatives or the Senate. Nor does the act 
as finally passed make the violation of that section a penal 
offense, although each of the houses had made such a pro- 
vision. The act as finally passed was the result of the con- 
ference committees appointed by the two Houses. What 
induced the conferees to make the changes, and Congress 
to adopt them in the final enactment of the statute, is on- 
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ldio#h. ‘ Whether the ap^hes made, while the bill was pendF* 
i&g, infliiraced the conference committeim, end, if io; to 
what extent, is merdy speculatiTe, and for the coarts to 
ebndder them in constraing the act, as finally passed, mi^t 
be misleading. 

[12] A careful reading of this section of the act leaves 
no room for doubt as to what Congress intended. The 
language is plain, and the court is nnable to find any am* 
biguity in it which would make it necessary to resort, for 
aid in its construction, to any source outdde the act itself. 
In plain and concise language it declares that it shall be un- 
lawful for any person engaged in interstate commerce to 
lease, sell, or contract for sale of any commodity, whether 
patented or not, for use, consumption, or resale, and fix a 
price for, a discount from, or rebate up [147] on such price, 
on the condition, agreement, or understanding, that the 
lessees shall not purchase such articles from the competitors 
of the lessor or the seller, and then is added: 


"If the effect of such an agreement, or understanding, may be 
to lessen competition, or tend to create a monopody.” 

That the leases made by the defendants, as dtown by 
the extracts attached to the complaint as exhibits, provide 
for rebates on condition that the lessee i^all only use the 
machines and materials manufactured and dealt in by the 
defendants, and forbids the use of machines purchased 
from other ^manufacturers, under penalty of having the 
leases canceled and machines taken from them by defend- 
ants, is beyond question. But it is claimed that there is 
nothing in the leases whereby the lessees covenant or bind 
themselves not to use any machines manufactured by other 
parties, or purchase materials which are dealt in by the 
defendants, from others. This is true, but as the lessors 
retained the right, in case any other machines are used in 
tho manufacture of shoes than those manufactured by the 
defendants, of canceling the leases and removing the leased 
machines, and further provide for a rebate to thow who 
comply with these terms, which those using other mandiines 
pr material do not receive, there is an implied piomw 
oh the i^irt of the lessees not to violate these conditions 



VHKCBD 8ti!XW tb KAOB. OOi ^ 

Qntntoa at the Ooart, 

tiM ImiM, or suffer the penelties set oat in the letaes.’ It ui 
(Purged in the bill: 

"In nearlr nil eases, hotrerer, they [leseees] are deterred ftwh 
doing so by the said ‘ tying clauses,' and by fear of the serious 
financial oonseauences that would follow their violation. * « * 
Soine Indtapensable machines can be obtained only from the defend- 
ants ; for example, the stltcli indenter and burnisher.” 

Exhibit 5 shows that the machine therein mentioned is 
protected by letters patent of the United States and provides 
that: 

"The leasee is hereby licensed under Letters Patent of the United 
States No. 849,245, dated April 2, 1907, to manufiicture by the use 
of the principal machinery hereby leased, during the continuance in 
force of this lease and license, the patented Insoles covered by said 
letters patent, and to use such patented Insoles so made by the lessee 
in the manufacture of welted or turned boots, shoes, or other fbot- 
wear, which have been or are being manufactured as provided in arti- 
cle 6 hereof.” 

The acceptance of a deed poll containing a provision that 
the grantee assumes payment of a certain mortgage or lien 
on the premises conveyed binds the grantee to the perform- 
ance of the terms, and an action, in some States at law, 
while in others in equity, will lie on the implied promise. 
S’eUer v. Ashford, 133 U. S. 610, 10 Sup. Ct. 494, 33 L. Ed. 
667; Wittard v. Wood, 164 U. S. 502, 17 Sup. Ct. 176, 41 
L. Ed. 531; Fiske v. Tolman, 124 Mass. 254, 26 Am. J^p. 
659; Locke v. Homer, 131 Mass. 93, 41 Am. Bep. 199; John- 
son y. Muzzy, 45 Vt. 419, 12 Am. Rep. 214; Patton v. Ad- 
kkts, ^ Ark. 197 ; Dismukes v. Half 0 m, 47 Ark. 317, 1 S. W. 
564; Hand v. Kennedy, 83 N. Y. 149; Bowen v. Beck, 94 
N. Y. 86, 46 Am. Rep. 124; Finley v. Simpson, 22 N, J. 
Law, 311, 53 Am. Dec. 252; Crowell v. St. Barnabas Hos- 
fUed, 27 N. J. Eq. 650; Maule v. Weaver, 7 Pa. 329. The 
right to impose a 1148J heavy penalty for doing certain 
things is just as effective to prevent them as a covenant not 
to do them. 

It is therefore unnecessary that the lessees should bind 
ihemeelves to these conditions or agreements by covenants. 
It is anfident that the natural and inevitable effect of the 
kaiii, accepted by them, leadg to the same result as if they 
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httd ill ixpi«88 tenns boiiiid tiiemselves hot^ to uw any 
machines or materials ^an those manufai^ured or dealt in 
by tihie defendants. But, to remove any doubt upon the sub* 
Jectj Congress, out of abundant caution, added the words ** or- 
understanding” after the words ^ contracts or agreements.” 
The Word understanding,” as defined by lexicographers, 
includes mental discernment, comprehenmon, clear knowl- 
edge. Professor March, in his valuable Thesaurus Diction- 
ary, defines it as equivalent to “ comprehension.” 

Counsel contend that understanding ” is equivalent to 
“ agreement,” except that it imports that it is oral. The court 
cannot adopt this definition. In its opinion it means some- 
thing more. It means an implied agreement, resulting from 
the expressed terms of the agreement, whether written or 
oral, or where the law from certain acts of the parties im- 
plies an agreement to do a certain act. A right to recover 
on a quantiun meruit is based upon an understanding or 
implied agreement to pay for services rendered for one’s 
benefit, although there is no express agreement to pay 
therefor. 

Can there be any doubt that these clauses in the leases are 
understood by the lessees to mean that by using no other 
mac hin es than those of the defendants they are relieved of 
certain royalties, otherwise exacted for the use of the de- 
fendants’ machines? See Exhibits 9, 10, 11, and 12. And 
can there be any doubt but that, if the lessees use the defend- 
ants’ lasting machines for shoes welted on machines made 
by other manufacturers, or fail to use exclusively defendants’ 
machines for lasting shoes, or fail to purchase from the de- 
fendants exclusively all duplicate parts, extras, and devices 
of every kind, needed or used in operating, repairing, or re- 
newing the lasting machinery, or fail to use exclusively the 
auxiliary machinery of the lessor in the manufacture or 
preparation of insoles licensed under letters patent No. 849y- 
245, or fail to buy any additional machines needed in their 
dme factory, which can be leased from the lessor, that under 
the terms of the leases set out in the Exhibits 1,8, 4, 6, and 
all of tile leases can be canceled and the lessees be depriyed 
iirf ti^lise of them and be compelled to pay certain royalties 
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wliioh^ (^ei^iie they would not have to pay! Exhibit 8 
ecpifeeBly autiiorizes the lessor to terminate all leases for 
these breaches, althou^ the lessee is bound by them for IT 
years from the date of the lease, whether the patents, if 
there be any, have expired or are still in force. 

Can it be doubted that these provisions are not only within 
the spirit but the letter of the statute ? What is the natural, 
direct, and necessary effect of these conditions? There can 
be but one answer to this: To compel the lessees to use de- 
fendants’ machinery and material, regardless of whether the 
terms granted by the defendants are as favor[149Jable as 
can be obtained from other manufacturers of some of the 
machines or dealers in some of the materials. 

In addition, it is charged that by reason of these leases 
there is no market for any one inclined to manufacture these 
or some of these machines, and therefore all are deterred 
from engaging in their manufacture, as, there being no mar- 
ket for them, financial failure is bound to result from the 
attempt. Such a condition of affairs clearly tends to sub- 
stantially lessen competition, and create, in favor of the de- 
fendants, a monopoly in that line of commerce. 

In addition, it is charged in the bill that the New Jersey 
Company acquu'ed and still owns the capital stock of 56 
other concerns, at one time engaged in the manufacture and 
selling and leasing of some form of shoe machinery or sup- 
plies. The bill alleges: 

" Thus tbe control of a complete line of * principal ’ and * auxiliary ’ 
machinery used in the bottoming of shoes became vested in one es- 
tablishment Before this no one company could supply such a line, 
nor can any company do so now outside the defendants.” 

The reason other manufacturers do not engage in making 
all the machines as the defendants do are not stated as spe- 
cifically as they might be. Whether it is due to the fact that 
many of these machines, or some of them, are protected by 
letters patent, or what other reason there may be, might well be 
stated more explicitly, in order that the court may determine 
whether they are sufficient to sustain the conclusions of the 
pleader, who during the argument stated that some of these 
iqnnhiiiMi leased by the defendants are protected by letters 
patent and for that reason cannot be made by others. The 
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feitB (e tbe Goodyear insole machine. Bniuhd^ the |ir«i^ 
Uheral praolioe this is not sufficient to sustain a in<^|mn to 
dismiss^ although it would he better pleading to set opt mpre 
fully the reasons why other parties cannot manufacture aii 
these machines. The effect is shown by Exhibit 18. 

[13] l» the complaint defective hecauae it does not charge 
that the aete of the defendante were vmduly and improperly 
eaeereUedt 

It is claimed that in view of the construction of the Sher* 
man Act in the Standard Oil and Tobacco cases, 221 17. S, 1, 
81 Sup. Ct. 502, 55 L. Ed. 619, 84 E. E. A. (N. S.) m> Ann. 
Cas. 1912D, 784, and 221 U. S. 106, 81 Sup. Ct. 682, 55 L. Ed. 
663, it is not sufficient to charge acts which may result in 
(nesting a monopoly, unless further shown that the actions of 
the parties were “ unduly and improperly exercised.” There, 
can be no doubt that upon well-established principles of law 
the courts presume that Congress, when legislating upOn a 
subject included in previous statutes, uses the same language 
found in the previous statute and if it had prior to the enact- 
ment of the later act been construed by the courts, especially 
the Supreme Court, it intended to adopt that construction as 
a part of the new act. 

But is the language used in the Clayton Act, even if not 
identical, so similar to that used in the Sherman Act, con- 
strued m those cases, as to make that rule applicable? By 
referring to sections 1 and 2 of the Sherman Act (Comp. 
St. 1913, §§ 8820, 8821), it will be seen that Congress used 
merely generic words, without defining what spe[150]cific 
acts ^aU constitute restraint of trade or commerce, or a 
monopoly. The Chief Justice, in delivering the opinion of 
the court, said: 

'* The mer^ generic enumeration which the statute makes of the 
aets to which it refers and the absence of any definition of ‘ resttatnt 
of trade’ as used in the statute leaves room for but one essKltwIon, 
wht^ Is that It was expressly designed not to undqly limit the aP- 
p^cation of the act by precise definitions, but while claarly fixMig 
a standard; that Is, by defining ulterior boundarim wblcb could not 
ba transgressed with impunity, to iMve It to be determined Ib^ lihe 
light ef reason, guided by the j^ndples (rf law and the doty tb aM>ly 
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Bind enfoNe tbe public policy embodied In the ttatute. In every giTee 
caae^ whether any particular act or contract was within the contein* 
platlpn of the statute.” 

On the otW hand, the act now under consideration, in* 
stead of using the generic words of the Sherman Act, in 
plain and unequivocable language states what acts shall be 
unlawful, if they substantially lessen competition or tend 
to create a monopoly.” This being the case, the presumption 
is, not that Congress intended that the construction of the 
Sherman Act should control, but, on the contrary, that it 
should not control. Had Congress intended that the con- 
struction placed upon the Sherman Anti-Trust Act in those 
cases should apply to the Clayton Act, it would have used 
the same or like generic words, instead of defining what 
acts shall be unlawful, if the natural result of such acts 
tends to substantially lessen competition or create a mo- 
nopoly in any line of commerce. 

It will be noticed that in this act there is nothing said of 
combinations or conspiraces, nor that the parties complained 
of are monopolizing or attempting to monopolize any part 
of the commerce among the several States, as was required 
in the Sherman Act. This applies to the many cases cited 
by counsel for defendants on this point, all of which arose 
under the Sherman Act. Evidently Congress was not satis- 
fied to only prohibit actual lessening of competition, or mo- 
nopolizing, but to make it unlawful for any person to do 
those acts, which may put it in his power to do so. 

For these reasons, in the opinion of the court, all that is 
necessary to state a cause of action under the Clayton Act 
is to charge that the defendants committed the acts pro- 
hibited by the statute and that they tend to substantially 
lessen competition or create a monopoly in interstate com- 
merce. 

So far as the wisdom of the act is concerned the courts 
cannot question it. Congress alone can determine that. 
Veazie BaiUle v. Fenno, 75 U. S. (8 Wall.) 588, 19 L. Ed. 483; 
United States v. Union Pacific R. Co., 91 U. S. 73, 23 L. Ed. 
324; v. Chicago, etc., R. Co., 151 U. S. 1, 14 Sup. Ct. 
240, 38 L. Ed. 55; Hunter T. Pittsburgh, 207 U. S. 161, 
06826*— TOI. 6—17 53 
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Snp. Ct. 40, Xi. JId, ioii. As atoted in 
Inability oases, 207 U. S. 468, 492 (28 Sup. Ct 141,. 148^ 52 
L. Bd. 297); 

"in teetlng constitutionality of an act of Gongress this cOurt con- 
fines Itself to the power of Ciongress to pass the act, and may not 
consider any real or imaginary evils arising from its execution." 

In Standard Sanitary Mfg. Co, v. United Statee^ 226 
U. 8. 20, 49, 33 Sup. Ct. 9, 15 (57 L. Ed. 107), Mr. Justice 
McKenna, speaking for the court, said : 

[161] "The law is its own measure of right and wrong, of what 
it permits, or forbids, and the Judgment of tlie courts cannot be set 
up against it in a supposed accommodation of its policy with &e good 
intentions of parties, and it may be, of some good results." 

Or, as has been so tersely expressed by Judge Dyer when 
this case was before him ([D. C.] 227 Fed. 507, 511) : 

“If the course adopted by the defendants has the effect to stifle 
competition and create a monopoly within the law, then the law 
should be enforced, even if It resulted in going back to the awl and 
wooden peg.” 

Are the provieione in the leases requiring lessees to use 
lasting machinery to its full capacity, and in case the lessee 
shaU have more machines adapted for doing the same work 
than is necessary, for a period of 12 consecutive months, the 
lessor can remove the machines not necessary, unreasoriahlef 

These provisions are found in Exhibits 2 and 7. The court 
is unable, to see anything unreasonable in these provisions. 
The only epmpensation for the use of the machines pro- 
vided in the leases is the royalty upon the shoes manufac- 
tured on them. To permit the lessees to retain more ma- 
chines than are necessary for the manufacture of his product 
would result in the lessors receiving no compensation there- 
for, consequently no return on the investment. As these 
provisions are only to be enforced if the machines are. not 
used to tiieir capacity for the period of 12 consecutive 
months, tiie court is unable to say that they are in violation 
of any provisions of the Clayton Act, or can in any way tend 
to substantially lessen competition or create a monopoiy. 

Is tM eoit retroactive or retrospective, so as to apply as to 
entered into before the enojetment of the aotf 
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That discussed by coimsel, but in the 

opinim of the court it is unnecessary to determine it on 
^is motion^ as on the final hearing thmre may be no such 
leases in force. If there Gbould be, it will be time enough to 
determine that question then. 

1$ the act imconeiitutional in attempting to apply it to 
patents previously grantedt 

Neither in the oral argum^t, nor in the elaborate briefs 
filed by counsel, was this ground of the motion urged. It 
may therefore be assumed that it has been abandoned by 
the defendants. But in any event the court can conceive 
of no reason why Congress cannot restrict the rights of pat- 
entees, if in its opinion they are used in a manner resulting 
in oppressing the public. A patent is merely a privilege 
granted to inventors by Congress, and whenever that privi- 
lege is abused or is found to be exercised in a manner con- 
trary to the public policy of the Government, Congress 
certainly has the power to enact laws which will prevent 
such an abuse. Whether it can deprive a patentee of all 
the privileges granted by the patent before its expiration is 
a question which cannot arise under this act. 

[14] Something was said in the oral argument about an 
impairment of contracts, but there is nothing in the Consti- 
tution of the United States which prohibits Congress from 
enacting legislation impairing the obligations of contracts. 
Article 1, g 10, applies to the States only, [15SJ and is 
not a limitation of the powers of Congress. Legal Tender 
eases, 79 U. S. (12 WaU.) 467, 547, 20 L. Ed. 287, et seq.; 
MitcheU V. Clark, 110 U. S. 638, 643, 4 Sup. Ct. 170, 812, 28 
L. Ed. 279; Evans-Sntder-Buel Co. v. McFadden, 105 Fed. 
293, 44 C. C. A. 494, 58 L. B. A. 900, affirmed McFadden v. 
Evans-Smder-Bua Co., 185 U. S. 505, 22 Sup. Ct. 758, 46 
L. Ed. 1012. 

. This disposes of all the issues raised by the motion to dis- 
miss, which is overruled. , 
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[222 Fed. Rep., «8.1 

t^mciNAL Law B22--PXKSUMPmKCH-lNTBB8TATB CoifflCERCB COMMIS- 
SION. — In a prosecution for attempting to create a monopoly of 
transportation facilities in violation of the Sherman Act (Act July 
2, 1890, c. 647, 26 Stat. 200), where defendant pleaded iininonlty 
under Act Feb. 11, 1898, c. 88, 27 Stat. 443 (Comp. St. 1918, 1 flST?), 
on account of having given testimony before the Interstate CSoin- 
merce Commission during an investigation of the affairs of certain 
railroad corporations, it would be presumed that the commission 
had power to carry on the hearing ns one relating to the regulatkm 
of commerce between the States, and that it was therefore acting 
within its power in examining defendant.^ 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. I 728; 
Dec. Dig. 822.] 

CaiiiiNAL Law 42 — Immunity to Witness. — ^Under Act Feb. 11, 1898, 
conferring immunity as to matters testified to before the Interstate 
Commerce Commission, such immunity is only conferred where the 
witness would have been privileged under Const. U. S. Amend. 5, 
and where such evidence is given under compulsion ; but where the 
evidence is given without assertion of the constitutional privilege, 
or is declined to be given on any ground other than because of its 
Incriminating tendency, immunity is not conferred, the statute hav- 
ing been passed with regard to the prior construction of the fifth 
amendment, under which an assertion of privilege is necessary. 

[Ed. Note. — ^For other cases, see Criminal Law, Cent. Dig. II 
45-48; Dec. Dig. 42.1 

Criminal LaWk^42— Immunity to Witness.— Act Feb. 11, 1893, pro- 
vides that no person shall be excused from testifying before the 
Interstate Commerce Commission on the ground that his testimony 
may incriminate him and that he shall not be prosecuted on ac- 
count of such testimony. Defendant was subpmnaed, and testified 
under oath before the Interstate Commerce Commission as to an 
attempt to create a monopoly of transportation facilities in viola- 
tion of the Sherman Act, after being led to believe that immunity 
would be given, and under threats that the commission would pro- 
ceed criminally against any person testifying under a subpmna 
who refused to give his evidence The commission had expresidy r^ 
fused immunity to others not sworn, and defendant had not con- 
ferred with counsel as to a possible waiver of immunity before testi- 
fying. He was subsequently Indicted upon grounds as to which he 

^Syllabus copyrighted, 1915^ by West Publishing CtomiMiiiy. 
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M Okt defendant wan 

. w(t|4n tba proteqtfon of the statute. 

(Ed. Mote.— Kor other cases, see Orlmlnal Law, Oenb Dig. if 

dS^ : Dec. Dig. 42.1 

James Si Elbm was indii^d for conspiring with others to 
create a monopoly of transportation facilities. On demurrer 
toipecial plea in bar. Demurrer overruled. 

[4291 H.> Swmden ManJiall^ U. S. Atty., of New York 
City, L. Batti and Frank U. Sicacker, Sp. Asst. Attya 
Gen. (Robert P. Btepherieon and James W. Oehome, A^. 
XT. S. Atty&, both of New York City, of counsel). 

J^Uivan <6 CromweU, of New York City (RoydU Victor 
and Edfvoard H. Green^ both of New York City, of counsel), 
for defmdant Elton. 

HimT, Circuit Judge. 

The plea alleges these facts: 

The Interstate Commerce Commission on May 6, 1912, 
on a complaint made, duly inquired into the prices and rate 
matters and other affairs of the New Haven Kailroad Com- 
pany and other New England corporations. The carriers 
were represented by counsel. Thereafter, about June 20, 
1913, the commission filed its report. New England Inves- 
tigation, 27 Interst. Com. Com’n It. 560. 

The findings of the commission, filed June 20, 1913, among 
other things, were to the effect that the then present man- 
agement of the New Haven Company started out with the 
purpose of controlling the transportation facilities of New 
England, and that, in addition to the matter of hjgh rates, 
the commission had considered the purchase by the New 
Haven of a preponderating influence of stock in the Boston 
A Maine Railroad. The commission advised no advance in 
ratea until the management of the New Haven and Boston 
A. Maine was more prudent. 

The commission stated that originally they intended to 
eotxgmt, |Cr. Mellen, but that, the whole subjeet being 
ondsp iifirestjlgation..]^ thq Department oi Justice,, ezanvL- 
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nation df Mr. Mdltn, who was thm |»n«deht' of tha^filw 
Haven Company, would have given him immtini^, 
fore the commission decided not to caU Mir, 
witness, but to give him an opportunity to make any expla- 
nation he desired not under oatln 27 Interst Com. Cmh’n. 
E. 687. 

During the investigation and taking of testimony, the 
then chairman of the. Interstate Commerce Commissitm, 
about April 21, 1913, stated that it had been his intention 
to ask the officials of the New Haven Company to appear 
and testify in relation to figures which the commission had 
obtained. The statement of the chairman of the commission 
was to the further effect that the witnesses were not pro- 
duced and the commission was asked to subpcena them, but 
thereafter it occurred to the chairman that if the witnesses 
were brought before him under subpoena it might interfere 
with some proceedings which the Department of Justice 
might have on hand; that it was intimated to the commis- 
sion that the Department of Justice then had the whole 
New England railroad situation under consideration, with 
a view of possibly asking indictment of the officials of the 
New Haven for having conspired to monopolize the trans- 
portation facilities of New England; that no such attempt 
to indict might be made, but that it was evident that exami- 
nation concerning the matters under consideration would 
give the particular persons referred to immunity from prose- 
cution ; and that, inasmuch as the commission did not wish 
to interfere with the Department of Justice administering 
the Sherman Act, the chairman believed the commission 
could not properly subpcena or swear the witnesses, nor, 
indeed, allow them to testify under oath if they came vol- 
untarily. 

1480] Further allegations of the plea are that about Au- 
gust 24, 1912, the Panama Canal Act (act Aug. 24, 1912, 
c. 890, 87 Stat. 560), giving to the commission jurisdii^OB 
for the determination of facts as to comp^ition betireeh 
capers, was passed, and that about Martffi 1; 1918^ ^e 
auieiidi^i^ act pertaining to the valuation of railroad plM^ 
et^^ i^'iecb^^ information omiceihing tailzoidi 
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ratil other securities, was enacted, it is recited &at 
the latter, act gave authority to examine witnesses and to 
investigate and report on the history and organization of 
any railroad corporation, and" conferred power to inquire 
into its financial arrangements, reorganization schemes, and 
matters of like character; that on February 9, 1914, the 
commission, after reciting a resolution of the Senate of the 
United States authorizing reopening the examination of the 
affairs of the New Haven Company end the making of fur- 
ther investigation of its financial transactions, ordered such 
reopening and further examination as might be proper ; that 
thereafter the commission proceeded to investigate and to 
hear testimony pertaining to the New Haven road and other 
carriers, and during the course of such investigation heard 
witnesses and took testimony; that while the investigation 
was going on the first two witnesses called were H. P. Whip- 
ple and Samuel Hemingway. These two declined to testify 
or to answer most of the questions asked of them by counsel 
for the commission. It appears then that the commission 
notified the witnesses that their refusal to answer would be 
laid before the grand jury and indictments would be sought 
against them on account of such refusals, unless they 
promptly withdrew their refusals and agreed to testify. 
The plea of Elton sets forth that the refusal of the witness 
Hemingway to answer was laid before the grand jury of the 
District of Columbia at the instance of the Interstate Com- 
merce Commission, and counsel for Hemingway was advised 
by counsel for the Interstate Commerce Commission of this 
fact, and thereupon Hemingway agreed to testify and the 
commission proceeded ; that about May 1, 1914, when Hem- 
ingway was testifying, the following occurred between Mi*. 
Cummings, counsel for the witnesses, and Mr. Folk, counsel 
for the Interstate Commerce Commission : 

"Mr. Oommlngs: I am perfectly willing; In view of transaettons 
that have taken place, threats that have been made, and various 
cMtateral suggestions, to have the witness go on the stand and tell 
all that he knows, frankly, folly, and completely, concerning ttie fela- 
tloiM of the BUlard Company with the New Haven Company, or any 
^ its subsidiaries 

"i&. Volk: Let me state right herd: Mr. Cummings has bad soma* 
thing to say regarding threats. I think It would be well for the 
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Btiitaimt, to Bbo^ fbtt tbis wlto^ at * tofAitor 
hflOdiig, (dittoed to testify— declined to answer questions dn t^ a4- 
‘ Tito of counsel: that bis refusal was tidcen up befoio tbe Eltoto^l 
KraM Jtoy under tte act koowu as tbe Gomputtofy Testbnon^r bet, 
wlto the result that tbe witness was given tbe option of testifying 
04 standing trial by; reason of tlie proceedings menttone^" (P. 841, 
S.: Doc> 548, 68d Gong., 2d sees.) 

It is set forth that Mr. Folk, as counsel for the commis- 
saon,.oii the same day, but at a later time, stated publicly as 
follows: 

^Mr; Folk: I merely wish to state this for the benefit of the rec- 
ord : Mr. Cummings says he advised tbe witness that the contemplated 
criminal pro{481]ceedings could not be serious and could not be 
maintained. These proceedings were undertaken In good faltb, and 
if tbe witness bad not appeared to testify in good faith he would 
bave been placed upon trial, and I disagree with Mr. Cummings as 
to tbe result of that trial. 1 believe, under tbe statute, be would bave 
been convicted, and the commission. In every instance hereafter, whwe 
the witness refuses to testify without good reason, will proceed under 
the criminal section of tbe law mentioned.” P. 433 S. Doc. 543.) 

Elton sets forth that by letter dated May 26, 1914, de- 
fendant Ledyard was notified that the commission with- 
drew the subpoena which had been issued for him and can- 
celed the same and relieved him of all compulsion to appear 
before the commission as a witness, but advised him that, if 
he desired to appear voluntarily, “ waiving all immunity by 
the testimony,” he might so advise the commi^ion, and the 
questimi of his being a witness would then be determined. 
It appears then t^at about June 4, 1914, the defendant Led- 
yard appeared, but was not allowed to be sworn as a witness, 
and was notified that whatever he might say would be used 
against him, but he expressed his readiness to testify and. 
did testify. Defendant Cuyler made a statement, not under 
oath ; counsel for the Interstate Commerce Commistdon ex- 
pressly having it put on the record that Mr. Cuyler was 
oallsd in behalf of the New Haven Company,, and not on 
1^ behalf of the commission, and wes not sworn. 

Elton then says that he testified in obedience to a sub- 
having been duly sworn as a witnesS) and. with; 
out anir]^action by the commission, or any joying .to ttini' 
fi^«itpyBS8 waiver of immnnity ox eipxess deeUinitieii of 
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▼oli|ctt|iillnieBB of lu 3 ; t^^ B# soyo fbsit djariog tbo 
investigation tiie repres^tatives of certain other defendants 
nah)^ in tho indtctn^nt, who were not subpoenaed and sworn, 
were not permitted to testify, the commission having pub- 
licly stated that they were n^ sworn, because the commis- 
sion did not desire to give to such other defendants im- 
munity from criminal prosecution, or to interfere with the 
plans, or desires of the Department of Justice to any further 
extent than the commission should feel necessary in the 
performance of its duties. 

It is then alleged that the commission made its report 
about July 11, 1914, and that in this report the commission 
used the following language: 

** The purpose of the Inunuiilty statute, as the commission under- 
stands It, was to aid In the search for facts by removing the obstacle 
of witnesses refusing to testify on the ground of self-incrimination, 
and under the statute the commission has always endeavored to exer- 
cise a sound discretion in this regard. In carrying out the instruc- 
tions of the Senate in tills case the commission has therefore kept 
In mind the warning of the Department of Justice to carefully con- 
sider before placing a witness upon the stand the effect bis testimony 
might have in the way of Immunizing him from criminal prosecution. 
The commission has only used such witnesses as seemed necessary to 
fully answer the Senate’s Inquiry, and has refrained from calling 
those witnesses whose evidence, while interesting, might be merely 
cumulative.” 

Defendant says that it was believed throughout the investi- 
gation that if he testified in obedience to the subpoena, ho 
should and would receive immunity from prosecution on ac- 
count of the transactions, matters, or things concerning which 
he would testify to, and he says 14819 J that the commission 
caused him to believe this way, and that he did believe that 
he would be protected against any such ‘prosecution and 
would receive immunity from and against the same ; that he 
testified unwillingly, and in the light and knowledge of the 
experiences of Bemingway and others and with a knowl- 
edge of the compulsory testimony act of February 11, 1898, 
and with a knowledge of the threats of the counsel of the 
cbininisgion of criminal prosecution, if he failed or refused 
to t^fy, and with an understanding of the fact that ths 
c^m^a^on had exacted from defendants Ledyai^ and Ctqr> 



Olpinhhi of tlie OMirt 

ler exptcin wutos of immuaity «nd ezpi«a^ deelsriliibfM of 
▼cdoBtarmess of tiieir tosthnony. ; k ' 

His plea also sets forth ihat about April 9, 191A before 
tertimony was heard upon the reopened investigation,^ ^e 
Attorney General of the United States wrote to the Inter- 
state Commerce Commission and cautioned th^ of tiie 
effect of an examination of persons connected with the New 
Haven road where subpoenas were issued, and that tiiere- 
after, about May 12, 1914, the Attorney General again- com- 
municated with the commission, cautioning them to con- 
sider the effect of the examination of certain witnesses upon 
any criminal prosecution which the €h>vemment might de- 
dre to institute against certain persons for matters con- 
nected with the affairs of the New Haven Company. It 
appears that the letters which passed between the Attorney 
Gieneral and the commission and the history of the “ threat ” 
of counsel for the commission to Hemingway were reported 
in the public press and read by the defendant, and that the 
letters of the Attorney General warned the commission and 
advised them that witnesses testifying under oath and in 
obedience to the subpoena of the commission, including this 
defendant, might claim that they thereby became immune 
from and against prosecution. 

Elton says that a number of days before defendant testi- 
fied before the commission he had a long personal confer- 
ence with the counsel for the commission, and told him of 
the nature of the^testimony which he would give, and that 
he made the statements to the counsel at the request of coun- 
sel for the commission, and at conferences arranged for and 
solicited by counsel for the commission. 

Defendant says he went from his home in response to sub- 
pcena about May 18, 1914, had conferences with counsd for 
the commission, and testified before the commission under 
oath concerning the substantial transactions and things al- 
leged in the indictment, charged to constitute a combination 
to ntonopolize part of the commerce among the several 
States of the United States, and that when he testified 
fore, the commission he was fully advised of the dectarai^ns 
made by oounsel fmr the commission already lefen^ to, to 
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the dffwC Ihkt eriminal prosecution would be instituted bjr 
the eomUiieision against any person under subpana from the 
commission in the procee<hng who should refuse or decline 
tol^Te testhncmy. 

It also pleaded that J. W. H. Crim, an attorney at law, 
acted as counsel for C. S. Mellen, formerly president of the 
New Haven Company; that Grifai was under advice from 
Mellen to advise all officers and directors of the New Haven 
Company on matters concerning the 1483] investigation of 
the affairs of their company, and that defendant relild to a 
great extent upon Crim protecting the personal rights he 
(defendant) might have in, or derive from, the investigation; 
^at during the weeks prior to the defendant’s testimony 
Crim held conferences with counsel for the commission to 
discuss whether a natural person who should testify before 
the commission under oath, in obedience to a subpoena, would 
receive immunity from criminal prosecution under the acts 
of Congress on account of the matters and things concerning 
whidi such persons should testify, and that Crim and coun- 
sel for the commission conferred and discussed the question 
of immunity, and that counsel for the commission often 
stated to Crim in substance that any person so testifying 
would secure immunity from criminal prosecution, and that 
any witnesses who refused to so testify would be indicted 
by the grand jury for the District of Columbia, and that 
counsel for the commission stated to Crim in substance that 
all persons who might testify under oath and in response 
to subpoenas would secure immunity from prosecution; 
certain persons would be examined, but not under oath, for 
the reason that the commission did not desire to grant im- 
munity to such persons, and that the commission, therefore, 
called defendant as its witness without requesting him to 
waive immunity or warning him that anything to which 
he might testify would be used against him in any other 
proceeding; that Crim was present when defendant was 
sWoni and testified, and counsel for the commission was 
pnsoQt; ap<l they had in mind the conferences which had. 
bbta had, and defendant says the commission believed then 
thabanyiiatiiral person testifying under oath would therelfy 
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th(4 ^<1 (Trim be^?«d that ii 
cottnsd for the comiohKdon that iipiiniiiit;f 
1^01^4 giyen. 

Ihe plea then concludes with the statement that, in viaw 
of tlm facts set forth, none of tiie testimony i^ven by defeod- 
ant upon the investigation referred to was given volunterily, 
but was given entirely and wholly under compulaon, and 
under' the threats of the Interstate Commerce Commission 
of criminal prosecution in the event of hia refusal to give 
such tei^mony, and that hia testimony was in pursuance of 
an undefstan<hng by the commission and defendant that hia 
testimony would be and was given only under compulsdonf 
and that defendant would be immune from any proseeu* 
tion for the testimony he gave. Defendant says that he tes^ 
tided fully concerning the things for and on account of 
which he is now under indictment and being prosecuted. 
He quotes part of the testimony which he gave, and which 
shows that at a meeting of the board of directors of the 
New Haven Company the question of violation of the Sher- 
man Law in consolidation of concerns was considered and 
discussed. He says that he testified concerning the owner- 
ship and operation and participation in matters involved in 
the offenses charged in the indictment; that when he testified 
counsel for the commission knew substantially all of the 
testimony which he could give; that he is a business man 
76 years old, and that he never conferred with cdunsel or 
received any adv^ of counsel during his testimony with 
respect to any of the matters set forth in the plea. 

[484] The Government has filed a demurrer, and so raises 
the broad question of the sulBciency of the plea. It appears 
that, upon a former indictment against this defendant for 
the same offense herein charged, defendant set up, as be 
does here, in bar of the prosecution, immunity wUch he 
claimed to have received because of evidence given by him 
before the Interstate Commerce Commission, relating 
the itransactions which formed the basis of the hidie^eKit 
vf Uch ^sftndant then pleaded. That indictment, hoive^^ 
hae bcfh al^doned, and the Ooyemment is prooeditv 
n . new char^^. thn sanm offen% ^ 
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lute lire M forUt m the present plea, but the legal quea* 
tiuns which 'were preaented to Judge Grubb are, iu the main, 
the same as those now before the court. The Government 
(hen, as now, demurred upon these grounds : 

(1) That the plea fails to show that the testimony was 
givMi pursuant to the requirement by the Interstate Com- 
merce Commission in a proceeding in which the commission 
had the power to compel the attendance and testimony of 
witnesses and the production of documents and for tiiat rea- 
son was not given under legal compulsion within the mean- 
ing of the immunity statute; and (2) that the witness did 
not assert his constitutional privilege of declining to answer 
when sworn before the Interstate Commerce Commission, 
upon the ground that his answer would tend to incriminate 
him, and that his answers were not compulsory in the ab- 
sence of such an assertion of his privilege, and did not earn 
him the immunity conferred by the statute. The learned 
judge gave no decision upon the first ground, but did upon 
the second. 

[1] Argument made on behalf of the Government is that 
the inquiry by the Interstate Commerce Commission at 
which this defendant testified, and which was carried on 
under an order made pursuant to the Senate resolution here- 
tofore referred to, was beyond the limit of the judicial func- 
tions of the Interstate Commerce Commission, and that, not- 
withstanding the appearance of this defendant under a sub- 
poena before the commission and the direct inquiry of him 
into the matters about which he did testify, as set forth in his 
plea, the proceeding wherein he testified was not one to 
which the immunity statute applies. Hie position thus as- 
sumed by counsel for the Government presents a far-reach- 
ing question. The suggestion of it seems irreconcilable 
with the attitude taken by counsel for the Interstate Com- 
merce Commission, a most important administrative body 
of the Government when, in May and June 1914, acting in 
good faith, the commission subpoenaed this defendant and 
had hhn te^ify before it concerning attempts to monopolize 
part of the commerce of the United States, and when coun- 
sel for tiie commission made the declarations which he did 
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in i^fitio^ to the position of the Qinnin»^ towsnl 
nesses there attencUng or to attend with respect. tO the aftaini 
of the New Haven Bailroad. The commission, howeyer, is 
not before the court by its counsel to support the position 
which it assumed whai the proceedings involved were had, 
and until I have had an opportunity to hear-counsel fm: the 
commission I shall harmonize my views with the presump- 
tion that the commission had the power to cany on the hear- 
ing as one related to the regulation of commerce between the 
States, over which [435] the commission had general juris- 
diction, and I shall hold that the commission kept within its 
power in examining this defendant, and that in its investiga- 
tion it did not go outside of the limits of its authority. 

[2] Upon the second ground Judge Grubb decided posi- 
tively that, by the act of Congress conferring immunity in 
certain cases (act Feb. 11, 1893), testimony which had been 
unavailable under the privilege of silence was made avail- 
able. < The learned judge reasoned that testimony was un- 
available under the amendment where the witness showed 
to the tribunal calling for the testimony that giving it 
might reasonably tend to incriminate him, and that, inas- 
much as such testimony could not be compelled because of 
the constitutional amendment, Congress was impelled te act, 
and that the act of Congress referred to could only have been 
intended to cover testimony which the^ Government was unr 
able to obtain because of a witness declining to answer based 
upon the incriminating tendency of the testimony and under 
the protection of the fifth amendment. He ruled that no 
purpose existed in the mind of Congress to bestow immunity 
in cases where doing so was not necessary to obtain testimony 
which could otherwise be refused, and his conclusion was that 
the Immunity act was intended only to make available testi- 
mony compulsorily given and only to reward the unwilling 
giver of such evidence, but that evidence given without the 
assertion of the constitutional privilege, or declined to be given 
upon any ground other than because of its incriminating 
twdenoy, is not compulsory testimony under the fifth ammid- 
ment and has always been available. Therefore, he reasmud, 
necesmtj for conferring immunity on the giver of such tss- 
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t^ciny QptMyi^^ Congress shotdd Qot be regsrds^-^ 

as bsyJi^ given sndt immunity, if the language of the stato 
ute may be msonably otherwise construed. ' 

With ability counsel for Elton and other defendants have 
earnestly urged that it is fundiunentally erroneous to say 
that the fifth amendment to the Constitution applies only 
to witnesses who may be characterized as unwilling or in* 
voluntary ones. They argue that the fifth amendment ap- 
plies to everybody, and confers .the option or privilege of 
refusing to answer any incriminating question in any court 
or investigation, and that it is the duty of every court and 
investigating body to uphold the witness in his assertion of 
such option or privilege, which is purely personal to the 
witness. Counsel say that under the immunity statute the 
promise held out to the witness is one of the things which 
the witness considers before he answers the question put, and 
that he waives nothing and makes no election, as he does 
when he exercises his option or privilege under the fifth 
amendment. They would distinguish between the fifth 
amendment, which they say operates the moment that the 
witness testified, by saying to him that he can refuse to 
answer if he so desires, and the immunity statute, which 
refers, to the time when the witness is prosecuted for the 
transaction or thing concerning which he has already testi- 
fied. No violation, so it is argued, of the immunity statute 
is made by the Government in exacting the answers of the 
witness, and not until criminal action is brought against the 
witness for or on account of the transaction concerning 
which he has testified does the Government invade his rights. 

[436] The argument along these lines leads them to say 
that an assertion of the constitutional privilege is an unnec- 
essuy condition to the enjoyment of immunity under the 
immunity statutes referred to, and that, under the statutes 
in qu^ion, an assertion of privilege would be useless. There 
is a practical view in the question : What does it avail one 
who asserts the privilege if the statute says he shall answer 
the qu^on or accept the alternative of being indicted for 
crime under the provisions of the statute which grants him 
the immunity he sedkst And, inasmuch as the statute sayii 
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diiddld ibe clauii Kiis privilege as e conditiini iieoesiary^^^^i^^ 

the preservation of his constitutional right tinder the fifth 

ainendmriit? 

We sU agree, of course, that a proper construction of the 
statute demands that it be read as coterminous with the fiftii 
amendment to the Constitution. It may well be that broad 
construction of the fifth amendment is warrant for sustaih- 
ihg the contentions of the defendant to the effect that the 
statutory specification of those who shall receive immunity 
hiclude this defendant and others simiiarly situated. But, 
on the other hand, as well pointed out by Judge Grubb, the 
immuni ty statute was passed with regard for the construc- 
tion already put upon the fifth amendment, and in the 
knowledge that the assertion of the privilege before exami- 
nation is in itself important, and that, unless the privilege 
is asserted the witness will be given no immunity, and, should 
he testify only after the denial of the privilege, then only 
can he say that his evidence has been compulsorily furnished, 
and that, therefore, he is entitled to immunity. Thus, op- 
tion may rest with the Government and may not be exercised 
until after the witness has asserted privilege. 

Discussion, however, need not here be carried farther. 
The whole question was argued before Judge Grubb. He 
had the aid of learned counsel for the defendant and for the 
€k>vemment. He gave to the matter full deliberation, has 
construed the statute in the light of certain expressions of 
riie Supreme Court, and until his decision is reversed or 
modified by a higher court I shall regard it as a just declara- 
tion of the law. 

[3] There is, therefore, but this question left: Were the 
facts and circumstances set forth in the plea in bar as sur- 
rounding and connected with the giving of the testimony 
such that the defendant can now claim that he testified un- 
willingly and compulsorily, and is therefore fairly entitied 
to immunity? Without repeating them, it is fairly appar- 
eht that the defendant, who was obeying a subpoma, was 
gpvm^ to believe that he would be immune if he teadfied 
before the commissiota, and that, a(^g under surii bWef, 
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Im gave Wtally important evidence whidt^ ivdated 
vety tini^ upon which the indictment herdn is haaed. 
Whe teatinumy of defendant even went to the extent of pon- 
tive statements concerning what had been the intention of 
himself and other directors of the New Haven Company in 
and about the formation of a transportation monopoly which 
would violate the provisions of the monopoly statutes of the 
United States. Defendant had heard the statements of 
counsel for the commission warning [487 J persons situated 
as he was that the commission intended to proceed crimi- 
nally against any person testifying under a subpoena and 
who refused to give his evidence. It is true, as quoted here- 
inbefore, counsel for the commission said that procedure 
under the criminal section of the immunity statutes would 
be had where the witness refused to testify “ without good 
reason but it is fairly to be inferred that in the mind of 
counsel for the commission refusal to testify upon the 
ground of self -incrimination was not considered a good rea- 
son, because the statute provided that such a reason, if ad- 
vanced, would not excuse the witness from testifying. 

The plea shows that defendant did not confer with counsel 
prior to the giving of his testimony. He knew that the com- 
mission had deliberately declined to permit certain other 
witnesses to be sworn, and that there had been an express 
requirement that such other witnesses ^ould waive immu- 
nity and should make acknowledgment that their statements 
were being voluntarily given. No advice appears to have 
been given to this defendant before he was put under oath, 
nor was he told of his possible waiver of immunity. He was 
under the actual belief that the commission intended to give 
him immunity and that he would receive it. 

These and the other things set forth, when considered with 
due regard to the rights of both the Government and of the 
defendant, show that the purpose of the commission was to 
secure the important testimony which this defendant fur- 
nidied, and was to give immunity to him for giving it. And 
wh^ the commission expressly refused such immunity to 
not sworn, they made a whole situation where^ by 
oontrart, the belief that this defendant should and would he 
5-— 17— 64 
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wiuk raiphiisized; hencef, in justice, he may iiow 
sist that the power of the Government should be stayed cms 
agausst this prosecution of him for and on account of the 
transactions concerning which he testified. 

The demurrer to the plea is overruled. 


UNITED STATES v. ROCKEFELLEB ET AL. 

(District Court, S. D. New York. April IS, 1915.) 

[222 Fed. Rep., 534.] 

Gbihinal Law 322— Tbiai. — Sevebancb. — In a prosecution of the di- 
rectors of a railroad company for the violation of the Anti-Trust Act, 
where it appeared that a suit had been several years before insti- 
tuted against the corporation, charging it with violating that act 
in making certain combinations, which suit had later been dismissed 
by the Attorney General for the stated reason that the legisla- 
ture of the State which was most affected by the principal combi- 
nation had enacted a law permitting such combination under cer- 
tain conditions and restrictions, intended to safeguard the rights of 
the people, and that the other combinations had been declared ultra 
vires and were being discontinued, the directors who hud been 
^ected to the board after the discontinuance of the former suit 
are entitled to a separate trial, since the evidence as to them would 
be different, and their defenses different, and might be antagonistic 
to the defense of the other directors.** 

[Bd. Note. — ^For other cases, see Criminal Law, Cent. Dig. §i 
1389-1883, 1385, 1886, 1388-1390; Dec. Dig. I 622.] 

William Bockefeller and others were indicted for a vio- 
lation of the Anti-Trust Law, and defendants Baker and 
others apply for a severance. Applications granted. 

See also 221 Fed. 462. 

IBi. Snowden Marshall^ U. S. Atty., of New York City, 
and R. L. BatU and Frank M. Swacker^ Sp. Asst. Attys. 
Gen. (Robert P. Stephenaonj Asst. U. S. AUy., and James 
TT. Oebome, Asst. U. S. Atty., both of New York Ci^, of 
counsel), for the United States. 

Cotton^ of New York City, for defendiint 

,1 I,, ,i ly ■v.li'ni.li 

'^Sjrllabtu copyrli^ted, 1915, bj Wert Pobllsbing 0(rti)E^ii7. 
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4^ O^Bfien^ pi Now York Citj) for def^doiits 

GayJ^, BfilUgaa, and Maxwell. 

L. C. Kravihoify of New York City, for defendant Vail. 

Hump, Circuit Judge. 

The several applications made by the defendants Baker, 
Milligan, Maxwell, Cuyler, and Vail for a severance arc 
granted. None of the five moving defendants was a di- 
rector of the New Haven Company prior to May 22, 1908. 
Defendant Baker was elected a director on February 11,* 

1910. Defendant Cuyler was elected on October 26, 1910, 
and defendants Vail, Maxwell, and Milligan on May 18, 

1911. 

It appears that upon May 22, 1908, the Attorney General 
of the United States filed a bill in the United States Cir- 
cuit Court in Massachusetts against the New Haven Com- 
pany and others, charging violations of the Anti-Trust Law 
of the United States, and that on June 26, 1909, by direc- 
tion of the Attorney General, the above referred to suit was 
discontinued. On June 25, 1909, the Senate of the United 
[686] States passed a resolution, and on the same day the 
Attorney General made a reply thereto. Copies of such 
resolution and the reply thereto are referred to by counsel 
who have presented these motions. The substance of the 
resolution of the Senate was a direction that the Attorney 
General inform the Senate whether the legal proceedings 
against the New York, New Haven & Hartford Railroad 
Company and the Boston & Maine Railroad Company for 
violation of the Anti-Trust Law had been dismissed, and, 
if any statement had been given out by the Attorney Gen- 
eral, that he attach a copy of such statement to his reply 
to the resolution, and to inform the Senate when such pro- 
ceedings were begun and instituted. The Attorney Gen- 
eral, under date of June 25, 1909, replied that he had di- 
rected the United States attorney for the distnct of Mas- 
sachusetU to dismiss the l^al proceeding brought by the 
Uliitod States against the New York, New Haven 9t> Hart- 
fbrd HailiPoad Company and the Boi^n ft Maine Railroad 
Obmi^uiy fnr violation of the Anti-Trust Law, and that 1m 
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#hieh statement he inclosed Mth' his' cqhiffiiwditih^^^ 
the Senate. He advised the Senate that the proceeding 
wein b^gun by the filing of a hill In equity in the' Circuit 
Court for the District of Massachusetts on May 8ii).1908. 

The copy of statement which accompanied the letter of; the 
Attorney General was dated June 24, 1909. It referred to an 
act of the Legislature of Massachusetts just theretofore ap* 
proved, creating the Boston & Maine BailroadHolcUngCom- 
. pany, and giving authority to the new corporation to acquire 
and hold the stock and bonds of the Boston & Maine. Bailroad 
Company, and authorizing any railroad corporation thrae- 
tofore incorporated under the laws of Massachusetts to ac- 
quire and hold the stock and bonds of the Boston Holing 
Company. Further substance of the statement was that the 
purpose and effect of the Massachusetts statute, as publicly 
announced and contemplated by its terms, was to authorize 
the consolidation of the Boston & Maine and New York, New 
Haven & Hartford Bailroad Company by the Boston Hold- 
ing Company first acquiring control of the Boston & Maine 
Bailroad Company, and then by the New York, New Haven & 
Hartford Company acquiring the control of the Boston Hold- 
ing Company ; that the Massachusetts statute also provided 
that the stock of the Boston & Maine to be acquired by the 
Holding Company should not afterwards be sold without 
express authority from the legislature ; that the stock of the 
Holding Comptiny, if acquired by the New Haven road, 
riiould not be sold without authority of the legislature ; that 
the Commonwealth of Massachusetts might, by legislative 
action, upon one year’s notice, take for its own use, by pur- 
chase or otherwise, all the stock and bonds of the Holding 
Company upon certain terms designed to protect creditors 
and secure just compensation, the whole plan and pmepose 
being to promote the consolidation of the Boston A Maine 
wito the New Haven Company and to provide for thrir 
operation hereafter under one mana^mwt, with safegua^ 
to pfptoct the interests of the people of M^issacluniettaj 
in .^^^ bf the fact that the suit of the Oqverh^^^ 
l^^eg -against the New Haven and the Bps^ 
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otmipuilBt. f<ir yitdatioii^ tiie Anti-Trust Act rest^ s}* 
most { 61 ft] .'.entirely upon a claim that those companies had 
already consolidate by means of stock ownership, itnd since 
tim State of Massachusetts was most directly affected, and 
since the laws of that State now expressly authorize such 
oonscdidation, the Attorney Qeneral had determined to dis- 
miss the suit by the Government. The statement then went 
on to say that in the suit brought complaint had been made 
that the New Haven Railroad had acquired a number of 
trolley lines in Massachusetts and adjoining States, and that 
this was a combination in restraint of interstate commerce, 
but that, since the suit by the Government had been deter- 
mined upon, the Supreme Court of Massachusetts, in a case 
involving the right of the New Haven to acquire trolley 
properties in Massachusetts, had decided that that railroad 
company had no such power, and that the company had 
been parting with such trolley properties. The Attorney 
General in the statement expressed his conviction that, 
whatever might have been the merit of the claim when 
the suit was begun, there was not, at the time he made 
the statement, any such element of competition in interstate 
commerce by reason of such ownership of trolley lines as 
would justify a further prosecution of the suit by the Gov- 
ernment. The statement concluded by saying that the At- 
torney General had directed that the case of the Government 
against the New York, New Haven & Hartford Railroad 
Company and the Boston & Maine Company should be dis-. 
missed at once. 

There is no dispute, at present, at least, of the statements 
made by cotmsel for these defendants that each defendant 
believed that, at the time he entered the board of the New 
Haven Company, all controversies with the Government of 
the United States, and all questions of violations of the 
Anti-Trust Law, had been finally disposed of; and it would 
seem that no investigation or controversy concerning the 
subject was pending at that time. Such a situation may 
well have induced the belief that the board of directors, 
wbui^d be, to a great extent, engaged in working through 
whateoever complications had arisen in connection with the 
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c^oMins of the Kew HaTenCamiMAy xesd 
aetiopB end causes which had arisen prior to the etoeiioBo ot 
any one of these defendants, and it may be that earit of 
these, pendants went upon the boards with the purpose 
of protecting the interests of the stockholders and of the 
corporation itself. At all events, auou^ appears to justify 
tile view that the questions to be presented on the trial of 
these Several defendants will probably be materially differ* 
ent from those which will be involved in the trial of the 
other defendants, with whom they have been jointly charged. 
Nor is it difficult to foresee possible serious antagonism be* 
tween the positions of defense to be taken by these defend* 
ants and others charged jointly. Indeed, counsel for the 
United States frankly state that such a situation may arise, 
and that they do not oppose the sevmiince applied for. . 

1 therefore think these defendants ought not to be re- 
quired to go to the inconvenience and expense incidental to 
the preparation for a long trial, which will probably extend 
to many matters in no way related to any one of themselves. 


KELLOGG TOASTED CORN FLAKE CO. v. BUCK. 

(District Oourt, S. D. California, S. D. September 2, 1918.) 

[208 Fed. Rep., 888.] 

OemaAon (1 116)V-MoNOPOLnB (1 17 ) — ^Patbrted Abtiolks — Sals — 
Pbiob Bcbtuotionb. — ^Where a patented article has passed Into the 
fhaniwiiA of trade and reached a retail dealer, the manufacturing 
patmtee Is not entitled to enforce a price restriction agreoment 
for the purpose of preventing competition as against such retailer ; 
such restriction being void both at common law and under Act 
Cong. July 2, 1800, c. 647, 26 Stat 209 (U. S. Comp. St 1901, p. 
8200), prohibiting monopolies, etc.* 

[Bd. Note.— For other cases, see Contracts, Cent IMg. II 6^ 
062; Dec. Dig. I 116; Monthlies, Cent Dig; I 18; Dec. Dl(. I iT.l 

In Equity. Suit by the Kellogg Toasted Com Flake Cmn- 
pany, a corporation, against W. A. Buck. On motion to 
dismlinl:; 

• j^Uabus o^yrUhted, 1018, 1914, by West Publishing donuNUur. 
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Mmfiry J. Brod$hyi oi Smd. Franoiaoo, OaL, and Lot^lf db 
Zoad, Angeles, Cal., for plaintiff. 

Hiabt <6 Sblbff, of Los Angeles, Cal., for defendant. 

WiXitAOBK, District Judge. 

I am of opinion that the restrictions here sought to be en- 
forced are invalid, both at common law and under act Cong. 
July 2, 1890, c. 647, 26 Stat. 209 (U. S. Comp. St 1901, p. 
3200). The case made by the bill falls within Dr. MUet 
Medical [884] Co. v. Park <& Sons Co., 220 U. S. 878, 408, 
31 Sup. Ct. 376, 385 (65 L. Ed. 502), wherein the court de- 
clares broadly, underscoring mine: 

** The complainant’s plan falls within the principle which condemns 
contracts of this class. It, In effect, creates a combination for the 
prohibited purposes. * * * And where commodities have passed 
into the channels of trade and are owned by dealers, the validity of 
agreements to prevent competition and to maintain prices is not to be 
determined by the circumstance whether they were produced by sev- 
eral manufacturers or by one, or whether they were previously owned 
by one or by many. The complainant having sold its product at prices 
satisfactory to itself, the public is entitled to whatever advantage may 
be derived from competition in the subsequent traffic,** 

The recent case of Bauer <6 Cie v. OWannell^ 229 U. S. 1, 
33 Sup. Ct. 616, 5T L. Ed. 1041, decided May 26, 1918, which 
is the latest one called to my attention, construes the former 
case thus : 

“ The question, therefore, now before this court for Judicial deter- 
mination is ; May a patentee by notice limit the price at which future 
retail sales of the patented article may be made, such article being 
In the hands of a retailer by purchase from a jobber, who has paid to 
the agent of the patentee the full price asked for the article sold? 
The object of the notice Is said to be to effectually maintain prices 
and to prevent ruinous competition by the cutting of prices In sales of 
the patented article. That such purpose could not be accomplished by 
agreements concerning articles not protected by the patent monopoly 
was settled by this court In the case of Dr. Miles Medical Co. v. 
John b. Park d Sons Co„ 220 U. S. 873 [31 Sop. Ct. 876, 06 L. Bd. 
002], In which It was held that an attempt to thus fix the price of an 
article of general use would be against public policy and void/* 

Since both of these decisions are by the Supreme Court of 
the United States, and, of course, authoritative here, it is 






mmeeel^^ to leview tto imiftW of other 
State and Federal, b^in^opon the quee^^ 
Said motion will be allowed. 


UNITED STATES v. KELLOGG TOASTED COBN 
FLAKE CO. ET AL. 

(Pistrict C!ourt, B. D. Michigan, S. P. April 14, 1915.) 

[222 Fed. Rep., 725 ] 

M0NOPOX.1ES 17 — ^Rbst&aint of Trade — Price Restrictioi^b on Hr' 
SALE — Sale in Patented Cartons. — A manufacturer cannot, with- 
out violating Anti-Trust Act July 2, 1890, c. 647, 26 Stat. 209, In 
connection with an absolute sale of its product (though with the 
patented cartons containing it) to a Jobber, control the price at 
which the package shall be resold by the Jobber, or by the retailers 
who buy from the Jobber.® 

[Ed. Note. — For other cases, see Monopolies, Gent. Dig. i IS; 
Pec. Dig. 17.] 

Monopolies 24 — Petition — Striking Out Matter — Irrelevancy.— 
The allegation in the petition, attacking as violative of Anti-Trust 
Act July 2, 1890, c. 647, 26 Stat. 209, price restrictions imposed by 
a manufacturer on the resale of its product, packed in patented 
cartons, that it resorts to the cartons as a subterfuge to evade such 
law, is not so clearly irrelevant as to Justify its elimination on mo- 
tion to strike, though the fact of the cartons being resorted to as a 
subterfuge be not necessary to lack of protection of the transaction 
by the patent., 

[Ed. Note. — ^For other cases, see Monopolies, Cent. Dig. § 17 ; Dec. 
Dig. 24.] 

Monopolies 17— Necessity of Valid Contract. — Restraint and mo- 
nopoly being actually effected by price restrictions on resales, im- 
posed by a manufacturer in the absolute sale of its product, it 
[»61 is not necessary that they constitute a valid contract, to 
be violative of Anti-Trust Act July 2, 1890, c. 647, 26 Stat. 209. 

[Ed. Note. — ^For other cases, see Monopolies, Cent. Dig. I IS; 
Dec. Dig. 17.] 

Monopolies 17 — ^Evidence — Prior Transactionb.— ^ elucidating the 
effect and;^tent of a plan of sale by a manufacturer of its product, 
relative to its violation of Anti-Trust Act July 2, 1890, c. 647i 26 
Stat 209, a prior plan of sale may properly be considered. 

[Ed# Note. — For other cases, see Monopolies, Cent D^. f 18; 

17.1 

— — — ' — . ■ . ''v j ' ■: 

. ;: f Syllabus copyrighted, 1915, by West Publishing Company. 
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xis^B^e^y. - tlw Uoited Sfotiw agaiiiot the Kellp^ 

Toasted Com Flake Company and others. >&ard on niot 
tions. Cbsnted in part and denied in part. 

Clyde I. Webster, U. S. Atty., of Detroit, Iifich., for the 
United Statea 

ChappeU db Earl, of Kalamazoo, Mioh., for defendants. 

Before Wabbiitotok and Knappen, Circuit Judges, and 
Tinrui, District Judge. 

PBB CtTBlAM. 

The United States filed its petition in equity under sec- 
tion 4 of the Anti-Trust Act of July 2, 1890, attacking, as 
violative of sections 1, 2, and 3 of the act, certain price re- 
strictions imposed by the manufacturers upon the resale of 
Kellogg’s Toasted Com Flakea The case is before us under 
the Expedition Act. The pertinent allegations of the peti- 
tion may be thus summarized : 

The defendant corporation, which is the owner of the 
Byme patent (No. 1,020,536, March 19, 1912), on cartons or 
packages, manufactures at Battle Creek, Mich., its *‘com 
flakes,” which is a breakfast food, selling the product in 
interstate commerce; sales being made directly to jobbers of 
cases containing 36 cartons (made under the Byme patent) 
filled with its com flakes, refusing to sell the goods direct to 
the consumer or the retail trade. The jobbers sell by the 
case to the retailer, and the latter by package to the con- 
sumer. The manufacturer sells at the uniform price of $2.50 
per case, exacting from the jobber an agreement to charge 
the retailer a specified price, uniform in each section (and 
ranging from $2.75 upwards per case) ; the jobber’s default 
in this agreement authorizing the manufacturer to refuse to 
deal further with him. This provision has been strictly en- 
forced by defendants, who refu.se to continue dealing.s vrith 
any jobber who fails to maintain prices so fixed. For the 
purpose and with the intention of fixing and enforcing -the 
oi^rvance by the retailer of an absolutely fixed price to the 
consumer, there is printed on the carton the notice found in 
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(4#?} tailer^ purdnae, imd his undertaking after sndi nn- 
tioe to sell, amounts to an agrement by him to maintain ^ 
specified price. The value of the carton is negligible as com* 
pafed with the value of the contents, and its purchase is a 
mere incident in the contract of sale; the contents forming 
the sole consideration therefor, and being^all the purchaser 
desires. This plan of sale and distribution results generally 
in an exacting of uniform prices by jobbers in a designated 
sertion and absolutely by retailers, and thus in lack of comr 
petition between either jobbers or retailers which can affect 
the cost of the product to either retailer or the consumer, and 
to restraint upon and monopoly of interstate commerce. 

The petition contains further allegations, likewise sum- 
marized: (a) Previous to the use of the patented cartons, 
the manufacturer, by a notice inclosed in the case, required 
the retailer to sell each package at a fixed price, under pen- 
alty of paying certain liquidated damages and to assent to 
the refusal of further supplies until damages are paid and 
assurance given that the offense would not be repeated, and 
a r^ital that opening the package operates as an admission 
of the purchaser’s understanding and assent to these stipu- 
lations; (h) that defendants, having sold the cartons and 
their contents to the jobbers, parted with all title thereto, 
and have no legal power to fix the price at which the pur- 
chaser from the jobber shall sell the same; (c) the use of 
the cartons is rti^orted to as a mere subterfuge and device to 
avoid the provisions of the Anti-Trust Law and pertinent 
principles of the common law. (An allegation that the car- 
ton was non-patentable will be treated as withdrawn, in view 
of plaintiff’s motion for leave to do so.) 

• " Tbis package and its contents are sold eondUionatlv by ns wttb 
tne distinct understanding, which understanding Is a condition of tbe 
sale, that tbe package and contents shall not be retailed, nor adver- 
tised. nor offered tat sale at less than 10 omts per package. BetalUng 
the package , at less than 10 cents per package is a violation of the 
conditions of sale, and Is an infringement on our patent rl^ts^ and 
raidecs ttm vendor liable to prosecution as an Infringer. 

« kaixoeo Toasm> OoaR Flaxx CiokpantT, > 

Oreek, jrteMpmi.^ 
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J?laiiiti£f asks thaitihe aelling plan in question be declai!ed 
vielatiye of &e Anti-Tnut Act, for injunction in terma 
deagned to prevent its further employment, and for gen- 
eral relief. The present hearing is on, first, the moticm, 
under equity rule 29 (198 Fed. xxvi, 116 C. C. A. zxvi), to 
strike out the paragraphs of the petition, which, as sum- 
mariaed, we have indicated, respectively, as (a), (6), and 
(o) above (this motion being made by defendants other 
than Wilfred C. Kellogg, who has answered and disclaimed), 
Nid to dismiss the petition as thus reformed ; and, second, 
plaintiff’s motion to amend the petition by adding further 
sdlegations (which we likewise summarize in substance suffi- 
cient for purposes of this opinion) as follows: 

(1) Defendant’s product is made from com. By exten- 
sive advertising and especially by enforcement of the selling 
plan mentioned, a large demand for the food has been cre- 
ated, trade and commerce therein exceeding that of any 
other breakfast food made from corn — an attempt to mo- 
nopolize the entire trade and commerce in breakfast foods, 
and especially in such foods made from com, being charged ; 
and that this attempt is or will be entirely or in a large 
measure successful, from the fact that defendant’s plan offers 
a special inducement to retailers, by enabling them to realize 
a handsome profit from the sale of com flakes without fear 
of being undersold by competitors; (2) that the price re- 
ceived by the manufacturer is a full and adequate compen- 
sation for the goods sold, and the only consideration which 
the manufacturer receives or intends to exact as the pur- 
chase price for the goods; the retailers likewise considering 
that their acceptance of the [728] product with knowledge 
of the contents of the notice constitutes a binding contract 
to maintain the price specified therein and to observe 
the conditions of the notice as such contract, thereby en- 
tering into an agreement or combination with defendant 
corporation to maintain the prices so specified. 

The broad questions presented are (1) whether a manu- 
facturer, in connection with an absolute sale of its product 
(and the patented package containing it) to a jobber, may 
UwfuUy contrd toe price at which the complete package 
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0 b»ll be resdd by tiie joUter br by reUiUm^ w^ 
ilMLtbe }obb«r; aiid (2) Whether the s^inif plea k qaes-' 
tioa effeet^ under the allegetions of the pedthm, e,n unliW' 
fol testraint or monopoly, aetual or attempted. 

‘ [1] general rule is well settled that a syston of ora* 
tra^ between manufacturers, jobbers, and retailerSj by 
which the manufacturers attempt to control the prices for 
all sales by all dealers, at wholesale or retail, whether pur-^ 
chasers or sub-purchasers, eliminating all competition and 
fixing the amount which the consumer shall pay, amounts to 
restraint of trade, and is invalid both at common law and, 
so far as it affects interstate commerce, under the Sherman 
Anti-Trust Act. Dr. Milea Medical Co. v. Park <& Sons Co., 
220 U. S. 873, 400, 31 Sup. Ct. 376, 56 L. Ed. 502; John D. 
Park <6 Sons Co. v. Hartman (C. C. A. 6) 168 Fed. 24, 82 
G. C. A. 158, 12 L. R. A. (N. S.) 185. The cases cited 
hold specifically that such agreement's are not excepted from 
the general rule by the fact that they relate to proprietary 
products manufactured under secret process. By the cases 
of Bohhs-MerriU Co. v. Straus^ 210 U. S. 889, 360, 28 Sup. 
Ct. 772, 52 L. Ed. 1086, and Straus v. American Pub. 

231 U. S. 222, 234, 34 Slip. Ct. 84, 58 L. Ed. 192, L. R. A. 
1916A, 1099, Ann. Gas. 1915A, 369, it is settled that the. 
protection of the copyright act does not secure to the owner 
of the copyright the right to qualify future sales by his 
vendee, or to limit or restrict such future sales to a specified 
price. \ 

Coming to the right secured by patents upon inventions: 
In Bement v. National Harrow Co., 186 U. S. 70, 92, 22 Sup. 
Ct. 747, 756 (46 L. Ed. 1058), it was broadly said that the 
Sherman Anti-Trust Act— 

"does not refer to that kind of a restraint of Interstate conimerce 
which may arise from reasonable and legal conditions im p os e d upon 
the assignee or licensee of a patent by the owner thereof, restricting 
the terms upon which the article may be used and the price to he 
demanded t^refor." 

H^at was there said related to a provision in a royalt|r 
CMilrsct given by the owner of a patent for the manufactnse 
^ ^ patented articles^ with a restriction icsHhid v 
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djng "ftn; rebate or reduction from the prioe.or prices fiked 
in the iieense.’ ' 

HH S^nrp ▼. Dick C<y.^ 224 U> S. 1, 28, 32 Sup. Ct. 864, 
56 Ia Ed. 645, Ann. Cas. 1918D, 880, and following, it was 
IWd that, while an absolute and tmconditional sale operates 
to pass the patented article outside of the protection of 
the patent, a patentee may by a conditional sale so ** re- 
strict the use of his vendee within specific boundaries of 
time or place or method” as to make prohibited sales out- 
side of those boundaries constitute infringement. The sub- 
ject of sale in the Dick case was a mimeograph sold ** with 
the license restriction that it may [729] be used only with 
the etmcil, paper, ink, and other supplies made by” the 
vendor; and contributory infringement was found in a di- 
rect sale to the purchaser of a mimeograph of a kind of 
ink suitable for use with the machine, with full knowledge 
by the seller of the restriction, and with the expectation 
that the ink sold would be used in connection with the 
machine. 

In Bonier v. O^Donnell, 229 U. S. 1, 38 Sup. Ct. 616, 57 
L. Ed. 1041, 50 L. K. A. (N, S.) 1186, Ann. Cas. 1915A, 
160, it was held that, where the transfer of a patented 
article is full and complete, an attempt to reserve the right 
to fix the price at which it shall be resold by tiie vendee 
is futile. This rule was applied to the sale of a pack- 
age of Sanatogen, bearing a notice that the package was 
licensed — 

“ftir Bale and nae at a price not less than one dollar ($1.00). Any 
sale In violation of this condition, or use when bo sold, will constitute 
an Infringement of onr patent * * * under which Sanatogen Is 
manufactured, and all persona so selling or using packages or conr 
tents will be Uable to Injunction and damages. A purchase is an 
ae0Q>tance of this condition. All rights revert to the undersigned 
In the event of violation.” 

The Dick case was distinguished (229 U. S. 15, 38 Sup. 
Ct. 619 [57 L. Ed. 1041, 50 L. R. A. (N. S.) 1185, Ann. Cas. 
1916A, 150]) by the consideration that in the latter cue 
merely a qualified title was passed to the purchaser, giv- 
ing a ^ht to use the machine only with certain specified 
supplies,” while in the Saqatogen case the absolute title 
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It dear tiist die jdibers in the insta&t 
merdy die agents, but were the Tendees, of the mantlfaie- 
taxer; end the case as to the jobbm is therefore not widiin 
deddons, sudi as F^rtue v> Crearntry Faekagt U. 

S. b7, 88 Sup. Ct. 202, 57 L. Ed. 898, which holds that the 
contract by which the manufacturers of a patented article 
appoints another, who does not manufacture or sell like arti* 
des, his exclusive agent for the output of the factory, does 
not violate the Sherman Act; nor within cases like Locker 
V. American Tobacco Co. (C. C. A. 2), 218 Fed. 447, 184 
G. G. A. 247, which holds that an agreement whereby a 
manufacturer made a certain jobber its sole agent in certain 
territoiy, on condition that it should not sell the manufac- 
turer’s product at more than list prices, did not violate the 
Federal Anti-Trust Law. Nor do the facts present a case 
for the application of the rule (illustrated by Paper Bay 
Patent ease, 210 U. S. 405, 28 Sup. Ct. 748, 52 L. Ed. 1122, 
and WhiiweU v. Continental Tobacco Co., 125 Fed. 454, 60 
C. C. A. 290, 64 L. R. A. 689), that defendants are not re- 
quired to sell to anyone they do not wish. 

It is also clear, in our opinion, that the sales by defendants 
in the instant case were not conditional, as held to be the 
case in Henry v. Dick, but absolute, within the rule in Bauer 
V. O^Domett. Nor are they brought within Bement v. Na- 
Hanal Harrou) Co., vupra. Whether the value of the carton 
is negligible .as compared with the value of the contents of 
the package, imd its purchase a mere incident in the con- 
tract of sale, or whether, as urged by defendants, the carton 
has itself a substantial value, is not controlling of the ulti- 
mate merits; for its use can surely give no greater right 
tiian if it were the only article sold, as [730] in the Sana- 
togen case, nor was it sold for use with subsequent purchases 
of the food. Defendants were thus given by the patent 
no warrant to impose upon either jobbers or retailers restric- 
tions limiting the resale price of the product after an alW: 
lute sale had once been had by defendants. 

!We find in United States v. Keystone Watch Ca§e Up. 
(1^, Ci) 2i8 Fed. 502 (recently decided by the Cfircu|it Ju^i^ 
ftf the l^ird Circuit), nothing conflicting with ibis yiiew 
sill respette restrictions upon jobbers; for we aasume,:a8 we 
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IBiiiBt, tiiit I3ie case there conadered was thouf^t to fdl 
within: Biiment r. Natiomd Harrow Co. and Henry y. Diek, 
rather than within Baaer v. O^DonneU. The Keystone ease 
i» exfitess authority for the invalidity of the plan as re- 
spects restrictions upon retailers. Nor is there in United 
States y. United Shoe liachmery Co.^ 222 Fed. 349 (recently 
decided by the judges sitting in the District Court of Mas- 
sachusetts), anything opposed to the conclusion we have 
reached in the instant case. The Shoe machinery case re- 
lates wholly to restrictions under leases of patented ma- 
chines, and thus in no way to absolute sales of patented 
articles. 

Obviously the California decree {Kellogg Toasted Com 
Flake Co. v. Weimtein Co.y no opinion), in no way, as 
against the United States, amounts to an adjudication of the 
validity of defendants’ selling plan under the Anti-Trust 
Act. 

It should be unnecessary to add that we see nothing in 
the prayer of the petition contravening section 2 of the 
Clayton Act, which forbids discrimination in price on the 
part of one engaged in interstate commerce; nor that it is 
immaterial that defendants’ selling plan is open to its com- 
petitors, or that no attempt to comer the market is shown. 

[2] It results from these views that the motion to strike 
out the paragraph of the petition we have identified as (3) 
must be denied. As to the paragraph referred to as (o), the 
motion to strike should likewise be denied; for, while a 
resort to the cartons as a subterfuge to evade the Anti-Trust 
Act is not essential to a lack of protection imder the patent, 
the fact of such resort may have some relation to the alleged 
fact of combination. In any event, it is not so clearly ir- 
relevant as to justify its elimination. It seems entirely clear 
that defendants’ selling plan here in question goes beyond 
any protection afforded by the patent on the carton, and is 
in its essential principles violative of the Sherman Act. 

[fi] But defendants urge that no contract in restraint of 
toade is ocmisuminated, because the notice on the carton ddea 
a^ cCBStitttte A valid contract, although counsel say it was 
bdieved by the company that such would be its effect when 
it was put on the package. Defendants invoke Bohhs- 
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r, .S^raw/SlO U^ S. 889^ 880^ 88 Sup; 

82 1 * :^. 1086, whi<^ holds that the ii(rti(» 
ti^ JM^ of the oojpyrighted book (to the effect that no 
dealer la liceased to sell it for less than $1 and that a sale 
at a lees price will be treated as an infringement of the 
cbpyright”) was ineffective to secure to the owner of (he 
copyright the protection sought And it is said (hat Bw«r 
T. O^Donn^^ 229 U. S. at page 16, 88 Sup. Ot. 616, 67 L. Ed. 
1041, 60 1781J L. B. A. (N. S.) 1186, Ann. Cas. 1916A, 160, 
holds that the contract there in question could not be en- 
forced or accomplidied by notice. But we see nothing in 
either of these cases lending color to the proposition that a 
legally effective and enforceable contract in restraint of 
trade is necessary to a violation of the Sherman Act. B0hht- 
MtrrUl Co, v. Straus and Bauer v. C^Donn^ were infringe- 
ment suits — the one under a copyright, and the other imder 
a patent The primary question involved in each case was 
whether complainant’s exclusive right to sell, once exercised, 
continued after the sale to the extent of controlling prices 
on resale. The pith of the decisions, as distinguishing 
absolute sales from qualified sales or license agreements, is 
contained in the sentence (in the Bobbs-Merrill case, at page 
860 of 210 U. S., at page 726 of 28 Sup. Ct. [62 L. Ed. 
1086]), "There is no claim in this case of contract limita- 
tion, nor license agreement controlling the subsequent sides 
of the book,” and (in Bauer v. O^DonneU, at page 16 of 
229 U. S., at>age 619 of 88 Sup. Ct [67 L. Ed. 1041, 60 
U R. A. (N. S.) 1186, Ann. Cas. 1916A, 160]), ‘‘There was 
no transfer of a limited right to use this invention, and to 
call the sale a license to use is a mere play upon words.” 

A legally enforceable contract or systmn of contracts is 
not requir^ in order to render obnoxious to the Anti-Trust 
Act a selling plan whidi unreastmably restrains or monopo* 
Uses trade or commerce. The Shermui Act is not aimed 
alone at wntracts, but embraces ooml^ation schemes of any 
imd every kind which amount to an undue or unreasohable 
restraint of trade in interstate emnnwirce, ‘‘ wi^<mtrregiud: to 
(he girh in which the acts were dethed.” Indiisltoien vlil^ 
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^ 9 lt ii||totd OGCQfp^ Co. <^ 9 ^ Ml XT^ S. 

IW, 181, 81 Sup. Ct,r8M, 68 L. £d. 668; Standard OH cate, 
221 tJ. S. at page 69, 31 Sup. Ct. 602, 66 L. Ed. 619; 84 
L. R. A. (R; S.) 884, Ann. Gas. 1912D, 784; Northern 8«- 
euriti^ Co. v. Ututed States^ 193 U. S. 197, 331, 24 Sup. Ct. 
436, 48 L. Ed. 679; Standard Sanitary Mfg. Co. v. United 
States, 226 U. S. at page 49, 33 Sup. Ct. 9, 67 L. Ed. 107; 
United States v. Union Pacific B. R. Co., 226 U. S. 61, 86, 
88 Sup, Ct. 63, 67 L. Ed. 124; United States v. Great Lakes 
Towing Co. (D. C.) 208 Fed. 733, 741. 

The petition charges that restraint and monopoly are 
actually effected. TVhen it is once established th&t the mo- 
nopoly of the patent does not continue after the right of 
sale has once been exercised, the case is to be considered 
as if there were no patent ; and, so considered, the case falls 
directly within cases such as the Miles Medical Co. and the 
Park cases, and others cited in this opinion. 

[4] The motion to strike out the paragraph of the petition 
which, as summarized, we have referred to as (a) must be 
denied. The prior plan may properly be considered as eluci- 
dating the effect and intent of the later plan. United States 
r. L. S. <& M. S. By. Co. (D. C.), 203 Fed. 295, 307. We 
cannot say that the matter sought to be introduced into 
the petition by way of amendment may not be germane to 
the ultimate controvert. 

It follows, from the views we have expressed, that the 
entire motion to strike out, as well as the motion to dismiss, 
presented by defendants, should be denied, and petitioner’s 
motion to amend the bill granted. An order will accordingly 
be so made. 
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' (District C(mi% July 20, 1015.) 

[224 Fed. Bep.. 560.] 

Mono^ldbs 17 — '*RESiSAnvT of Tsadb” — ^INJUNOTXON. — T he refusal of 
* the manufacturer of an unpatented food product, which is not a 
necessity of life or even a staple article of trade, who has a mo- 
ni^ly only because of the trade-name under which It is sold, it 
being open to anyone else to make and sell the same article under 
any other name which does not infringe such trade-name, to sell 
to a dealer who resells at retail at less than the regular price 
charged by other retailers, and a price which gives to the retailer 
no profit, while to an extent it lessens competition, is not an un- 
reasonable ** restraint of trade,** nor is it unlawful under the Clay- 
ton Act (act Oct 15, 1914, c. 828, I 2, 88 Stat 780) as a price dis- 
crimination, the effect of which **roay be to substantially lessen 
competition or tend to create a monopoly,*’ so as to entitle the 
would-be purchaser to relief by injunction under section 16 of the 
act ; but^ on the contrary, the effect of such an injunction would be 
to restrain trade by making it impossible for competitors to handle 
the article, except at a loss, and to give such purchaser a mo- 
nq3ly,> 

[Ed^ Note. — ^For other cases, see Monopolies, Gent. Dig. I 18; 
Dec. Dig. 17. 

For other definitions, see Words and Phrases, First and Second 
Series, Restraint of Trade.] 

[567] Monopolies 17 — Interstate-Commebce Law — Construction op 
Clayton Act. — Construing together the provisions of section 2 of 
the Clayton Act the last proviso in effect authorizes persons en- 
gaged In selik^g goods in interstate commerce to select their own 
bona fide customers, provided the effect of such selection is not to 
substantially and unreasonably restrain trade ; and the refusal of a 
manufacturer to sell its product to a dealer, who avowedly uses it 
in a manner which Injures and lessens the trade of the maker, 
cannot be said to be an unreasonable restraint of trade, nor a vio- 
lation of the statute. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. I 18 ; Dec. 
Dig. 17.] 

•For opinion of Circuit Court of Appeals (227 Fed., 46), see po$t, 
page 878. 

i Syllabus copyrighted, 1915, by West Publishing Company. 
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CtoKMinwB-^AioTooT BaaDi4yxon.T- 
Ooopf^^tt TT^OQt ooBotltatlonal poww to adthorlze the coarts 
'ihjahctton to oOflipei a person, selling goods In Interstate oommereoi 
add affected bf no public duty, to sell his goods to a partlcnlar 
' rastomer. 

[Ed. Note.— For other cases, see Monopolies, Cent Dig. 1 17 ; Dec. 

MoRorouBS 17 — iR Ta a ra a sN OK with Cohhsbcs — Irjvroiior. — T he 
sending out by a ipanafactarer of circulars to wholesale dealers, 
who are Its customers, requesting them not to sell Its product to a 
particular dealer, on the ground that he is catting retail prices. Is 
within Its legal rights and cannot be enjoined. 

. [Ed. Note— For other cases, see Monopolies, Gent Dig. I IS ; Dec. 
Dig. 17.] 

WoBDs ARD Phbases — “ Manutactuuno.” — " Manufacturing " Is a 
word of such wide and loose meaning as to include the preparation 
by art of any finished product from raw material. 

Wonos ARD Phbases — “Middunos.” — "M iddlings” are the coarse 
flour and fine bran separated by bolting from fine flour and coarse 
bran. 

[Ed. Note. — ^For other definitions, see Words and Phrases, Seomd 
Series, Middlings.] 

In equity. Suit by the Great Atlantic & Pacific Tea Com- 
pany against the Cream of Wheat Company. On motion 
for preliminary injunction. Denied. 

Martin Conhoy^ of New York City, for the motion. 

Job. J. Baker, of New York City, and Rome O. Brown, of 
Minneapolis, Minn., opposed. 

Hough, District Judge. 

Although the application is for relief pendente lite only, 
all the essential facts are set forth with clearness and with- 
out contradiction upon any material point. The novelty of 
the litigation is such that a careful statement of what these 
facts are is more than excusable, for upon them will depend 
conclusions of law toward whose final settlement the action 
of this court is but a preliminary. 

Plaintiff is a corporation of New Jersey, defendant of 
]|or(^ Dakota, and has appeared herein protesting against 
t^ jurisdictioii. This point has been resolved against de- 



# other jnooeedhigR^ 

H^t dm^oh, mihbiit . a^ ^P^on. 

it is hdd, jfpr the sake o^, the 

ti^i tion exists, and tW defendant was lawfidtj^ <dd^ged 
'to{ n&|>ond to proeess. 

[6] The business of defendant is what is conunoh^ d^d 
^e ‘‘ manufacture ” and sale of the food product 
‘‘ Preew of 'VTheat.’’ “ Manufacturing,” i$ a word of mch 
wide .and loose meaning as to include the' preparation, by 
art of any finished product from raw material; but more 
accurately descriptive words for defendant’s busiaesB are 
selection and cleansing of the by-product of a true mmiu- 
facture, viz, flour making. 

[6] “Middlings” are the coarse flour and fine bran sepa- 
rated by bolting from fine flour and coarse bran. ’Diese 
middlings defendant “selects,” selection depending upon 
the grade and kind of wheat used by the miller, and then 
purifies or cleanses such selection. The result is Cream of 
Wheat, which is no more than purified middlings. It is not 
patented, any one can make it who can get middlings, and 
the amount of that material annually required by the 
business of defendant is less than 1 per cent of the amount 
thereof produced in the same period by the millers of the 
United States. 

Obviously defendant does not and cannot control, nor 
indeed does it seek to control or monopolize, the production 
of, or marketvfor, middlings. It naturally wishes to buy 
its raw material wherever it can procure the same easiest, 
best, and cheapest. Yet it has a monopoly — a perfectly 
lawful monopoly — in the trade name “Cream of 'Wheat.” 
By the law of trade-mark and unfair competition, no phe 
but defeudant can sell, under the name chosen 'by defend- 
ant, y^hat imy one can make and sell under andther and 
noh-ihfriiipng label. The style and dress, name, and pack- 
a^ of defendant' have been extenmvely and successfiiUy 
advertised for 18 years, until the phblic has grown a^us- 
^med to ask for and get sometbihg good to Sat dpdier'^ 
^me/** Cream of Wheat”; and ah identical sdbitah^ 
hQi^<^ %ame wbifld have to travel the kaihh hi^- 
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It is'pOBRibk to asseort that the (aay) 1 per oent of mid^ 
#bieh^ when selected and puii^, is called Cream 
of nH^eati is for legal purposes^ at all events, a different eom- 
modityf a separate thing or entity, from all otiiter middlings. 
The point is mere dialectic, for all that makes the difference 
or separates ^e things is a name, and the substantial truth 
remains that defendant’s business consists in lawfully mo- 
nopolizing a trade-name, and impressing the public with the 
pUrityi reliability, and uniformity of the very commmi sub- 
stance it sells under that cleverly chosen name. The selec- 
tion of the name was quite as important as the selection of 
the middlings, when business began, and, after so much ad- 
vertising, the name or brand is by long odds the most im- 
portant element in the business. 

Plaintiff is the founder and proprietor of an unusually 
large number of stores widely scattered through the Middle 
and some of the Eastern States. If not grocery stores in 
the common acceptance of that phrase, they sell many, if hot 
most, ‘‘groceries.” Out of more than 1,000 establishments 
owned plaintiff, a large proportion are known as “Econ- 
omy Stores,” which are places having but a single attendant 
and [d69]. no telephone, giving no credit, making no deliv- 
mies, and closed whenever the manager leaves for naeals or 
sleep. The maintenance charge, or overhead expense, of 
such stores is plainly smaller than that of groceries man- 
aged in the usual way; and at them plaintiff seeks to com- 
pensate for lack of conveniences by cheapness of price. Such 
a stor^eeper as plaintiff obviously has under his own hand 
as many outlets or places for reaching the consumer as s(Hne 
jdl)bers iff wholesalers have customers. He can buy for his 
ovm-Qonvraience, and in order to sell over his own counters; 
in quantities as large as does many a jobber who would re- 
fuse retail trade. In short, the plaintiff is in buying a whole- 
saler (<m perhaps no great scale), and in selling is a veiy 
large retailer. 

For purposes of this discussimi, relations between plain- 
tiff and defendant l^gin in 1918. In January of that 
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7^j 4B^d»ni ;ptd>luh«d A 4iew, w^iemif olsiilei^^]^ 
m existing plans, methods, or agreements. The action wM 
timely^ if not caused by kgahadvice based mi the prioe rc0i- 
lathm cases, of whidi the dissent in Emfjf r, Diek Co.^ iSSd; 
U. Si 2, 32 Sup. Ct 864, 56 L. Ed. 645, Ann, CnSi 19131), 
88Q^;Was the premonitory rumble, and Victor 
ehim Oo. y, Siraut (D. C.), 222 Fed. 524, is the last echo.^ ; 

By the printed sdieme just mentioned ^e Cream of Wheat 
Company held itself out as refusing to sell to "cmuromers, 
rollers, or chain, or department stores.” It reserred the 
ri^t to refuse to sell to anybody who foiled to compjy with 
any request made, and deemed by defendant beneficial to 
itself, the ‘‘trade at large,” or the “interests of the con- 
sumer,” and announced as its policy that it would “ confine 
our sales ex(dusi7ely to wholesalers” Sales, however, onoe 
made, were absolute, and tlie transaction closed. Sale was 
to imply no agreement to maintain or fix any price on a 
resale; nevertheless defendant requested that retail prices be 
kept at the level recommended by it 

This request, taken in conjunction with the reserved right 
to cease selling to anyone who did not comply with requests 
from the same source, was in effect saying plainly enough: 
Keep up the retail price, or we will stop supplying you, if 
we think such stoppage profitable. I do not suppose that 
tiiis sales scheme was a contract, or anything enforceable 
against defendant; but it serves to show a professed state of 
mind. N 

Notwithstanding, however, this published sales plan, de- 
fendant, well knowing that plaintiff sold directly to the con- 
sumer, sold Cream of Wheat to plaintiff at wholesale rates 
and in large quantities, upon condition that, in making sales 
over the counter, no smaller price should be charged than 
the small retailer had to ask in order to get a fair pn^ 


f These <»8es resting on sales of patented articles are dted^ mer^ 
to onphaalse my opinion that restrictions In use and llmltatfoos on 
sale are essentially the same thing, If tttio passes to the ttiag limited 
or restricted. The dissent In the Henry case Umdly pronhesied ' to 
the pre^Beeiioa what has since hecome history. 
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iri^, il<lt 'lois 14 ofitits the package.* In' or about January) 

IMS, [570] piaintiff refused to observe this agreehient or 
re^hust^ ishd openly sold Cream of Wheat at its ^Economy 
Stores ” for 12 cents per package. 

It is fairly inferable from this history that the published 
sale plan of 1918 was incomplete or inaccurate. It should 
have added: 

** We reserve the right to sell at wholesale rates and In car load 
lots to anybodv who will not cut Ihe consumer's price below 14 
cents." 

Defendant’s selection, acceptance, or rejection of a custo- 
mer did not depend upon the wholesale or retail charscter 
of his business, but largely, if not wholly, upon whether he 
could be depended on to maintain requested ” ratea After 
some talk and writing, plaintiff remained contumacious, and 
refused to maintain prices, whereupon defendant refused 
and still refuses to sell Cream of Wheat to plaintiff at any 
price or in any quantity whatever. The defendant also 
sent out circulars to the jobbing trade pointing out the 
« cut rate ” practices of plaintiff, and asking the recipients- 
to see to it that no quantity [of Cream of Wheat] at any 
price shall reach directly or indirectly the [plaintiffs] to 
enable them to continue their present menace to the legiti- 
mate trade.” 

In result, the situation when suit was brought was that 
plaintiff could not make any money on Cream of Wheat 
sold at 12 cents, because it could not get carload rates; 
but no great success attended defendant’s efforts to prevent 
jobbers selling to plaintiff. There were and ue too many 
men quite willing to let the Atlantic & Pacific Company 
lose some money, as long as they made a little. This condi-< 
tion of affairs still continues, and the main object of this 
action and of the present application is to compel defendant 

•The effect of defendant’s ivlce list was and is this: The Cream 
of Wheat Oonqiiany sold to wholesalers at |4.10 per case of 88 pack- 
ages, and In ear load lots at |8.96 per case. The wholesaler was “ re- 
quBStoA” to sell to the retailer at 84.60 per cose, a flgnre which 
enahleB the wdinary groceryman to get a moderate profit on selUng 
at 18 cents the package. At 12 cents per package, loss is almost car* 
talDi unless the goods are Obtained at |8J6 the ease. 
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per ease. , Of cpopw die biU d^ ^ putdie 
fo banUj)* but it die la^r doee not walnut an older 
pr^uctite of the result stated this aetion is,of Utde worth* 

It is not worth, while to consider whether the faots above 
shown, produoe a case under the Sherman Act (act July 2) 
1890, c. 647, 26 Stat 209). If they do, the matter, w not 
much advanced, because under diat statute the plaintiff could 
not bring this action in equity ; and, if [.671] they do not, 
plaintiff just as firmly asserts its right to relief under die 
Clayton Act (act Oct. 15, 1014, c. 823, 88 Stat. 730). I diall 
therefore follow counsel (none of whom has discussed the 
^ipliodnlity of the Sherman Act) and say no more about it. 

[1] It is urged that defradant’s professed and published 
scheme of sales, plus its practice thereunder, create an actual 
mon(^.Qly ofi and do lessen competition in, Cream of Wheat.; 
that this, result is iu' itself unlawful, and is produced by 
memis which are specifically prohibited by section 2 of the 
Clayton Act, vis, price discriminations not justified by any 
of the exceptions of that section. As the next and final st^ 
in justification of its procedure, plaintiff asserts itself to be. 
dureatened with loss or damage through the above-stated vio- 
lathms of sectiim 2, and. therefore seeks an injunction under 

*Tbe prayers of the blU are as follows: 

“1. ^Riat It be adjudged that the said plan or system of sales and 
said syetem of emhugo are Illegal, and that the defendant herein 
has. vt<Uated sections^ and 2'of the act of Congress of July 2, ISBIK 
entitled 'An< act to protect trade and commerce against nnlawfnl 
restraints and monopolies’ (Comp. St. 191S, fl 8820, 8821], and sec- 
tion 2 of the act of Congress of October 15, 1914, entitled ‘An act 
to anpideiBent existing laws against unlawful restraints and mo- 
nopoUea, and for other purposes.’ 

" 2. That defendant, be enjoined and prohibited from enforcing and 
carrying o«t said plan or o/ sales, or from enfordag or. at- 

tempting to enforce said embargo by means of said boycottingt black- 
listing, or. otherwise, and from thereby Va any manner or to aUy 
rntteut ehttkey off- the pta4$Mff’e supply o/ sold orMole * Cream o/ 
mieat’ wimin the Jurisdlctioa of the United States until sucft tfioie 
assyour honeos sbaU appoint and direct* and ordm* berelnv and that- 
uifPiincfcr himring the herdn prayed for be made and UOidtatied:' 
uain ^iflnal detwaUnatlon of this iolti and ttmt thonoien' iolW 
Injunction may be-. aMda.peipetaai,'' 
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The test of &eae sections k 

end 1 jEdheli hertefter ass (but not find) that, if defend* 

atit has violated section 2, plaintiff has good rig^t to use 
Section 16. 

It will show my interpretation of section 2, and empha- 
sise any errors of construction, to pick out, sometimes para- 
phrase, and arrange in order the words of that section 


• Section 2. “ It shall be utUato- 
fuh. far any pfsrsan engaged in 
commerce, in the caune of iuch 
conimerce, either directly or Indi- 
rectly to dUcriminate in price he- 
#iceen different purehaeere of cam* 
moditiee, which commodities are 
sold for use, consumption, or re- 
sale within the United States or 
any Territory thereof or the Dis- 
trict of Columbia or any insular 
possession or other place under 
the jurisdiction of the United 
States, where the effect of $uch 
discrimination may be to substafir 
tially lessen competition or tend 
to create a monopoly in any line 
of commerce: Provided, that noth* 
ing herein contained shall prevent 
discrimination in price between 
purchasei’s of commodities on ac- 
count of differences in the grade, 
quality, or quantity of the com- 
modity sold, or that makes only 
due aUowance for difference in 
the cost of selling or transports^ 
tion, or discrimination in price in 
the same or different communities 
made In rood faith to meet com- 
petition; And provided further, 
that nothing herein contained 
shdU prevent persons engaged in 
seUing goods, wares, or merchan- 
dise in eominerce from selecting 
their oum imstovners in bona fide 
transaoHom not in resiraini 
of pmtdff . 


Section 16. “Any person, firiPf 
corporation, or association shall 
be entitled to sue for and have in- 
junctive relief, in any court of the 
United States having jurisdiction 
over the parties* against threat- 
ened loss or damage by a viola- 
tion of the anti-trust laws, includ- 
ing sections two, three, seven, and 
eight of this act, when and under 
the same conditions and princi- 
ples as injunctive relief against 
threatened conduct that will.cause 
loss or damage is granted by 
courts of equity, under the rules 
governing such proceedings, and 
upon the execution of proper bond 
against damages for an Injuncfioh 
improvidently granted and a 
showing that the danger of irre- 
parable loss or damage is imme- 
diate, a preliminary injunction 
may issue: Provided, That noth- 
ing herein contained shall be con- 
strued to entitle any person, firmy 
corporation, or. association, except 
the United States, to bring suit in 
equity for injunctive relief against 
any common carrier subject to the 
provisions of the act to regulate 
commerce, approved February 
fourth, eighteen hundred, and 
eighty-seven, in respect of any 
matter subject to the regulation, 
supervision, or other jurisdiction * 
of the Interstate Ootmneroe Cosi- 




Qpti^ W tiw 

decnaod Kpplioi^le to th« case is hapdrtba^ im]a|idH|l 
tor a. perwn engaged in comsierce«* andr to the 
coiomerc^ to discrimtoate to price between por^aa^ cf 
[67S} coBunodities,* whenever discrimination may substap*. 
tially, lessen competition, or tend to cjreate a monopoly; to any 
line of commerce; but there may be price discrimtoatton on 
account of quantity of commodity sold, and person selling 
goods may still select their own customers to bona fide trans- 
actions,* and not to restraint of trade. 

Plaintiff’s syllogisms in support of the demand for relief 
are simple, thus: (1) Defendant has a monopoly in Cream 
of Wheat; (2) through such monopoly it fixes the resale 
price of that article; therefore (8) it prevents competition 
to Cream of Wheat and violates the body of section 2. 
Again: (1) Preventing competition is restraint of trade; 
(2) defendant does prevent competition; therefore (3) it 
restrains trade and is not within the exception of section 2. 
If the premises of the above logical formulw are admitted 
to the sense and to the extent plaintiff asserts or assumes 
as proper, the conclusions fiow as matter of course. A suc- 
cessful answer must deny or avoid the premises, or ascribe 
to words a scope and meaning at variance with plaintiff’s 
usage. 

Taking op seriatim the parts of the above propositions: 
It is true that defendant has a monopoly to Cream of 
Wheat; but, as heretofore stated, it is a lawful monopoly, 
totimately restingxon the plain truth that there can Ito 
notiung anywhere in the United States lawfully called. 
Cream of T^eat without defendant’s ccmsent and approba- 
tion. In that substance (if legally it is a distinct substance) 

*Ooiiunerce can only mean (as the context shows) Interstate or for- 
eign commerce. 

*That Is, ** commodities ’* sold by Uie “ person ” first named. 

^''Llne of commwce.” This vnlgarlsm la not a term of art, bnt It 
most mean trading or dealing in the commodities (or some of flim) 
first above spoken ot 

*It would have been simpler to say tlmt vendms may stieet tbeir 
owa boaa fide customers. I think the Intent Is to exclude fnaa^the 
excepOeii piretttided sales, e. g., consignments to tindlsdoaed aisnta 
awl perbaps sales ooimled wlttt an attempted eouditioii subsefibent. " ' 
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daftttdi^hM the ffionotioly of » creator^ something whi^ 
is not and aeTW has been within the prohibition of any 
lawy.isnti'trust or otherwise. On the contrary, (hat mo- 
nopoljr is encouraged by patent, trade>mari[, and copyright 
statutes, and the rules of unfair competition. Therefore 
the implication of plaintiff’s premise, that there is smne* 
(hing inhwently wrong in defendant’s monopoly, is false 
and misleading. 

.The minor premise, that defendant fiiees the resale price, 
is not, in my opinion, true in point of fact. It would like 
to fix that price, so far as its minimum is concerned; but 
pemg connotes enforcement. That it cannot acc(»nplish, 
and since 1913, at all events, the attempt has been abandoned. 
Let it be assumed that defendant declines business with all 
who refuse to maintain prices. If such refusal affected a 
necessity of life, or even a staple article of trade, the mstr 
ter might be serious, and history might be appealed to for 
instances of statutory punishment — e. g., the engrossing acts. 
But mere abstention from dealing cannot per se be price 
fixing, because the price is not made to depend upon any 
contract or agreement even thought by the purties to be 
enforceable. To call defendant’s acts price fixing is inaccu- 
rate, and evades obvious legal questions, viz., whether de- 
fendant has the right to decline business, and whether it 
is anybody’s business why the business is declined. 

[673J Therefore, because I cannot accept the meaning: 
imputed to the words used by plaintiff, it is not found neces- 
sary to reach the conclusion of the first proposition. 

(Concerning the second syllogism: It must be admitted 
that there is abundant authority for the general proposition 
that preventing competition is restraint of trade; but it does 
not follow that it is unlawful either to prevmt any and 
every species of competition or to restrain trade in any and 
every degree. The only competition prevented or sought to 
be prevented by defendant’s acts is that of Cream of Wheat 
against itself; the only trade restrained is the commercial 
warfare of a large buyer against small ones, or that of a mer- 
chant who, for advertising purposes, may sell an article at 
a loss, in <»der to get customers at his shop, and then per^: 



opiatta iito 430^ 

sinSb’ tbnii at »< Mn^etui^iilg^^^^^ 

XSiat tompetitioti as cnc<mirai^ by statutes- and dadi^»i% 
dasi init;''uicluda such praeiieesj.bas^beien suffiideintiy ekown 
(isiidt annple citati(His) in FUher Ftdurinff MUli &&. n 
dftton^ 76 Wash; m, 187 Pac. 144, 61 L. B. (N/ SL) 
8 ^ 1 — 

It ;is further obvious diat,- when plaintiff premises that 
preventing competition is restraining trade, it is- assumed 
that die resultant restraint is unreasonable; for tiiere is 
nothing in the Clayton Act to compel or induce courts to 
hold that the trade restraint referred to by this statute 
differs- in kind, quality, or degree from that now hdd to be 
meant the Sherman Act. 

Because, therefore, I am not persuaded that the acts of 
dei^daiit have produced, or tend to produce, diminution 
of any -competition favored by reason or law, or have re* 
strained- trade unreasonably (if at all) I do not find it 
necessary to accede to the second syllogism. 

Mere- doubt of the propositions of plaintiff would require 
rehisal of preliminary injunction; but I may more dis- 
tinctly state my reasons W thinking that even definite, 
positive, and admitted price regulation is not unreason- 
able restraint of trade in the present instance.* 

Cream of Wheat is not a necessity ; it is not even a staple 
article of commerce. If it be a commodity at all, the oom- 
inodhy and the- name are synonymous. Its continued Cx- 
, 

* There Is sorely a very obvious dlllerence between enforcing by 
legal process an agreement to regulate prices and regulating prices 
by 1^1 process. The agreement may be, and usually Is, unenforce- 
abla Bauer v. (yDonneU, 229 U. S. 1, 38 Sup. Gt 616, 07 L. Bd. 
1041, 00 U B. A. (N. S.) 1180, Ann. Gas. 1916A, 100, gives the 
reasona But It- Is not necessarily unlawful for a man to do volan- 
tarlly wbat be cannot be compelled to do. It follows, tberefona.that. 
even under the Glayton Act price regulation accomplished without 
undue or unrmisonable trade restraint, and by a Judicious selection 
. of customers, may be lawful. It seetiu to be argued' for piaiirtlff' 
that, because defendant could not enforce a price agreement it'Cannut 
to pny. accomplish, even partially,, the same resulti It -la 

ajnugliy commentary on this doctrine that tbe main oj^Md .qC 
tbft suit lili to have this court compel deliv^ of Oratin pf 

csise, which IS iMto tahto 


OplAioo of tbi» Clolirt 

Mnwe dap^ds upoD defendant’s abilify to control the nwr^ 
h^ilg of its own prodaet. The doing of what pkintifi 
wiqhee w^d take from eveiy grocei^nuin near .an 

Economy Store ” the last incentive to buy any Cream of 
Wheat, and collectively such grocery keepers are more im- 
, -portent to the public and the defendant than is the plaintiff. 
If injuncti<m were granted, [574] defendant and many re- 
tailers would be injured, and the microscopic benefit to a 
small portion of the public would last only until plaintiff 
was relieved from the competition of the 14-cent grooers, 
when it, too, would charge what the business would nor- 
mally and naturally bear. In short, it is plaintiff, and not 
defendant, that pursues methods whose hardship and in- 
justice have often been judicially commented upon. 27. S. 
V. Freight Ataoeth^ 166 U. S. 321, 17 Sup. Ct. 540, 41 L. Ed. 
1607. 

In my judgment the prevention or limitation of prac- 
tices such as plaintiff’s (so far as consistent with statute 
law) is the reverse of unreasonable. 

There remain two legal inquiries (previously suggested) 
to which this motion justifies answers, which answers go to 
the root of plaintiff’s case. The questions are: (1) Does 
section 2 of the Clayton Act apply to the defendant at all! 
and (2) Is it within the poAver of Congress to compel de- 
fendant to do what plaintiff demands? 

[2] Section 2 plainly identifies the lessening of competi- 
tion with restraint of trade. (Cf. the body of the section 
with the last exception.) But price discrimination is only 
forbidden when it ‘‘substantially” lessens competition. 
Construing the whole section together, the last exceptiem 
reads in effect that a “ vendor may select his own bona fide 
customers providing the effect of such selection is not to 
euietantidUy and unrecuondbly restrain trade.” How it can 
be called substantial and unreasonable restraint of trade 
to refuse to deal with a man who avowedly is to use his 
dealing to injure the vendor, when said vendor makes and 
sdls.only such an advertisement-begotten article as Cream 
of Wheat, whose fancy name needs the nursing of carefully 
himdled ailes to maintain an output of trifling moment in 
the fdod market, is beyond my compreheneion. 
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£S] Tunung seocmd qdMtio&: if it be geaiiited^^ti^ 
eertion 2 d^ apply, and that defendant’s aekctii^ oi otiB- 
tCHtiera resolts in u^wful restraiidi of tradej can it be?pbe> 
sible that sneh person’s eyil 'ways aie to be ainwded, not 
by stoi^ing bis business, but by adding to his list of ^e- 
tomers one or many persons chosen by Congress ! Numerous 
individuals and corporations have been enjoined from re* 
siaraining the trade of other people, no matter how floui^- 
ing the offenders’ trade might be, nor how greatly the general 
volume of trade had increased during the period of restraint. 
But never before has it been urged that, if J. S. made enough 
of anything to supply both Doe and Roe, and 8(dd it all 
to Doe, reusing even to bargain with Roe, for any reason 
or no reason, such conduct gave Roe a cause of action.* If 
Congress has sought to give him one, the gift is invalid, 
because the statute takes from one person for the private use 
of another the first person’s private property. 

(676 J Using the word ‘^sell” or “sale” conceals the issue. 
If a man prefers to keep what he has, an offer of money to 
salve the taking thereof does not prevent such taking from 
being confiscation. The Cream of Wheat Company is a purely 
private concern, except as regulated by its creating law. It 
is an ordinary merchant, whose business is affected by no 
ptiblic use whatever. The statute as construed by plaintiff 
descends upon that private merchant, and commands him to 
make a contract by which he transfers his property for a 
price, but against his will. The contract and the price are 
legally mere surplusage; the constitutional violation lies in 
the compulsion, whereby he is deprived of his property for 
a private purpose. If defendant’s actual scheme of inter- 
state business is unlawful, the United States certainly, and 
now, perhaps, an individual plaintiff, can put it out of 
business; but neither the Nation nor any individual can 


• Tbe following decisions recognize the Inherent right of refnslhg 
business, but bear no relation to tbe facts herein : In re Otiee (0, C,), 
7S Fed. 027; Greater Vew York, ete„ Co, v. Btogr^h Co., 209 Fe£t 99, 
m a a a. STO; Adair V. United Statee, 208 U. S. 181, 28 Sisa Gt. 
277, 52 JL Ed. 438, 18 Ann. Gas. 784; Standard OU Co. %. Umed 
Smee, m U. S. 58, 31 Sup. Ot 602, 56 L. Ed. 818, 94 1* A. (N« 

894, Ann. Oas. ldl2D, 794. 
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tdw «wa7 its pnqMsrty,^ or without oompsnaation, fpr 
the private use of anyone.* 

'[4] There remains one penduit to the main case. Plain* 
tiff couiplains of defeodant’s circulars to the trade as an 
embargo or boycott There is no proof that defendant re- 
fused or tiireatened to refuse to sell to anyone who sold to 
plaintiff; it did request its chosen customers not to deal 
With plaintiff. 

If it had good right to refuse dealings itself with plain- 
tiff, and without malice asked other people to do the same 
thing, so far only as Cream of Wheat was concerned, de- 
fendant was within its rights. “ Embargo ” is a word with- 
out meaning in private law. As to “ boycott,'’ I have stated 
my views at some length in GfUl Engraving Co. v. Doerr 
(D. C.) 214 Fed. 111. Limiting the discussion to goods of 
defendant’s own making, the opinion in U. S. v. Keystone 
Watch Co. (D. C.) 218 Fed. 502, does not bear out plain- 
tiff’s contention. See, also, Montgomery Ward <& Co. v. 
Sottth Dakota., etc., Co. (C. C.) 150 Fed. 413. 

The motion is denied in all its parts. 

Notb.— Aided by counsel, I have examined all the public 
documents I could find relative to the Clayton Act, hoping 
to find something of assistance in interpreting the statute. 
The point raised by this motion was not, so far as I know, 
discussed or considered. 


GREAT ATLANTIC & PACIFIC TEA CO ®. CREAM 
OF WHEAT CO.* 

(Circuit Court of Appeals, Second Circuit. November 10, 1915.) 
[227 Fed. B^., 46.1 

WQBDB AlID PHBASKS — “ WHOLMAMB" — "JOBBBB” — RaiAlECB.”— A 
" wholesaler " Is one wbo buys In comparatively large quantities, 
and who sells usually in smaller quantities, but never to the nltl- 

• It Is an Interesting speculation whether national price regulation, 
embracing compulsory sales, could not be reached by a system of Fed- 
eral -Itcinisss as a prerequisite for Interstate business. Semble that 
snbmlmlOn to sucdi maxto^ctl^* regulatory orders might be exacted as 
the price of license. 

*FiHr <qdnion of the District Court (224 Fed. 566), see ante^ page 860. 
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I 0f an indiirtdttal linlt > Be ielle elUier ^to n 

a sort of middleman, or to a ** retailer/* win) eeUs to tlif r ^ 
:;Tjb8:quwtUle8 bow wholesale nmy vary from a frac- 

tion or^aca^ load to many car loads; It being the charactfr, tiot 
' of hU b#ing, but of his selling, that marks him as a wholesaler^ 
ilBd. Note.— For other definitions, see Words and Phrases, First 
%nd tieeond Series, Jobber; Retail Dealer; Wholesale Dealer.} 
lloiroFOUBS 17— DiscRXMiNATioif — STATxmiBT Pbovisions.— Defendant 
was engaged in soling under a trade name purified wheat mid* 
dlings selected by it and put up in packages. Its whole biiiriness 
covered less than 1 per cent of the total middlings bought and 
sold In the country. It decided to sell only to wholesalers, and so 
announced to the trade, but for a time made an exception aa to a 
particular retailer. It afterwards decided that it would no longeir 
sell to such retailer, and did not thereafter sell to him. Ueld^ 
that this was not unlawful, and such retailer was not entitled 
to an injunction restraining defendant from refusing to sell Its 
goods to it, and it was wholly immaterial why it ceased to sell 
to such retailer, as neither the Sherman Act (act July 2, 1890, 
c. 647, 26 Stat. 200) nor the Clayton Act (act Oct 16, 1914, c. 828, 
88 Stat 780) has changed the rule that a trader may reject the 
otter of a proposing buyer for any reason that appeals to him, 
whether it be because he does not like the buyer’s business methods, 
or because of some personal difference. 

[Bd. Note.--iFor other cases, see Monopolies, Cent Dig. I 18; 
Pec. Dig. 17.1 

Appeal from the District Court of the United States for 
the Southern District of New York. 

This cause comes here upon appeal from an order re- 
fusing to graht^an injunction restraining defendant from 
refusing to sell its goods to [4:7] complainant. The facts 
are quite fully set forth in the opinion of Judge Hough, 
which is reported in 224 Fed. 566. 

Origgsy Baldwin <& Baldwin^ of New York City {Martin 
Ccnboy^ Joseph F. Collins, and Frank A. Clary, of New 
YorkUity, of counsel), for appellant. 

Joseph i7. Baker, of New York City (Rome G. Brown, of 
Minneapolis, Minn., of counsel), for appellee. 

Befoi^ Lacombi:, Coxe, and Bogebs, Circuit Ju<4g^ 

copyrighted, 1916^ by W^st PUbliahihg ■ 




Opinion of ibe Ck>urt 

Lao6kbiv Cir^ 

BritiSj summarized, the facts are these: In the production 
of wheat flour from wheat there is a sort of by-prodUct 
known as ‘‘purified middlings.” It is produced by every 
flouring mill in the United States "engaged in the manufac- 
ture of wheat flour. It is a staple commodity regularly 
quoted and dealt in in all grain markets. Defendant buys 
“ purified middlings,” selecting such as it thinks grade high 
in quality. Without submitting them to any process or 
treatment, without adding anything to them, it puts up the 
middlings which it selects in packages and offers its selection 
to the trade under the name “Cream of Wheat.” That 
name identifies packages containing middlings of defend- 
ant’s selection, and it has protected its trade name for such 
selection by a copyright covering the carton in which the 
cereal is packed. Either because it has used good judgment 
in its selection, or because it has well advertised its trade- 
mark, it finds a ready market for its packages. Its partic- 
ular selection, however, amounts to less than 1 per cent of 
the total purified middlings bought and sold in this country. 

With an exception which will be referred to later, defend- 
ant makes no sales to consumers or to retailers, but confines 
its sales exclusively to wholesalers, to whom it charges two 
prices, $3.95 per case in car-load lots and $4.10 per case in 
less than car-load lots. To each purchaser from it, it sends 
a circular requesting such purchaser to sell to the retail 
trade only at a price of $4.50 per case, adding to this request 
the statement that it does not intend to waive the right to 
refuse at any time to supply any dealer who shall fail to 
comply with any request made by it, the infringement of 
which defendant may deem prejudicial to the interests of 
the consumer, to defendant’s own business, or to the trade 
at large. Complainant contends that defendant’s course of 
conduct is a violation of the Sherman Anti-Trust Act and 
that under the recent Clayton Act this suit may be insti- 
tuted and maintained by complainant. 

That branch of the case has been most elaborately argued. 
It was discussed by the district judge. We do not find it 
neeeasaty to go into it, as we are satMed that complainant 
is not entitled to the relief now ashed for. 

80885*— V0t,5— 17 00 
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[1] As was stated befoire, defeoidaiit has elected ndi to 
S^ to oomnunera or retailers^ to confine its sains ex* 
etnidTefy to wholesalers. Tliere is nothing unustial about 
sQCb a course of business, and certainly it is no dfiense 
against cdffiSnton law, statutes, public policy, or good morals 
for -a trader to confine his sales to persons who will buy from 
him in large quantities. A “ wholesaler ” is one who buys in 
c6mpara[f8Jtiyely large quantities and who sells, usually 
in smaller quantities, but never to the ultimate consumer 
of an individual unit. He sells either to a jobber ” (a sort 
of middleman) or to a ^ retailer the latter being the one 
who sells to the consumer. The ‘‘ large ” quantities bought 
by the wholesaler may vary greatly — from a fraction of a 
car-load to many car-loads; the character, not of his buying, 
but of his selling, marks him as a wholesaler. If occasion- 
ally, in some particular business, this term loses somewhat 
of its original significance, such manifestly, as the record 
Shows, is not the fact with the business now under considera- 
tion. 

Upon the proof and the admissions in the record, this com- 
plainant is not a wholesaler, but a retailer ; it does not con- 
fine its sales to retailers, but sells to countless consumers — 
a package at a time for 12 cents. 

[2] Defendant, as we have seen, in the conduct of its 
business, decided and made announcement to the trade that 
for reasons sufficient to itself it would sell only to whole- 
salers. Why, i^'it chose to do so, it could not make such 
a rule and adhere to it, we are at a loss to understand. It 
named the prices at which it would sell to wholesalers, so 
much in car-load lots, so much in less than car-load lots. 
That certainly it had a right to do ; the Clayton Act itself ez- 
pre^y recognizes the existence of this right. Under the 
rule which defendant had legitimately established for the 
dbnduct of its own business, complainant could not buy from 
it, because complainant was a retailer. Nevertheless, for a 
time, defendant made an exception to its rule, and scdd to 
ebinplainant, under some arrangement, which, as defmdant 
timnilhf', would not make the wholesiideiX with Whom it deidt 
orMdal 6f the mcoeption. On a cettoin day defeh^mt - de- 
eded that it would no longer sell to this xetailer it; aO; and 
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aiooe &e& it has not sold to complainftnt. There was no 
oontnet b^een the two which bound defendant to sell 
to complainant for any q)ecified period of time. This suit 
is really brought to force defendant to continue to sell to this 
single retailer, as it sells to the wholesalers who trade with it. 

Much has been said about the reason why defendant ceased 
to treat complainant as an exception to its rule; failure of 
the latter to live up to some arrangement, etc. All that 
seems to be wholly immaterial. The business of defendant 
is not a monopoly, or even a quasi monopoly. Really it is 
selling purified wheat middlings and its whole business cov- 
ers only about 1 per cent of that product. It makes its 
own selection of what by-products of the milling process 
it will put up, and sells what it puts up under marks which 
tell the purchaser that these middlings are its own selection. 
It is open to Brown, Jones, and Robinson to make their 
selections out of the other 99 per cent of purified middlings 
and put them up and sell them; possibly one or more of 
them may prove to be better selectors than defendant, or 
may pursuade the public that they are. It is difficult to see 
how into such a business as that any novel and exceptional 
rule of law is to be imported. We had supposed that it was 
elemental^ law that a trader could buy from whom he 
pleased and sell to whom he pleased, and, this his selec- 
tion of seller and buyer was wholly his own concern. “It 
is a [49 1 part of a man’s civil rights that he be at liberty 
to refuse business relations with any person whomsoever, 
whether the refusal rests upon reason, or is the result of 
whim, caprice, prejudice, or malice.” Cooley on Torts, p. 
278. See also our own opinion in Oreater New York Film 
Co. V. Biograph Co., 203 Fed. 39, 121 C. C. A. 375. 

Before the Sherman Act it was the law that a trader 
might reject the offier of a proposing buyer, for any reason 
that appealed to him; it might be because he did not like 
the other’s business methods, or because he had some per- 
tonal difference with him, political, racial, or social That 
waa purely hia own affair, with which ndbody else had any 
eonmni. N^rither the l^rman Act, nor any decision of the 
Snproae Court construing the same^ nor ^ Clayton Ac^ 
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has changed the law in this particular. We have not yet 
reached the stage where the selection of a tradei^a cus^ 
tomers is made for him by the Government 
The order is affirmed. 


KANSAS CITY SOUTHEBN RY. CO. t;. LUSK ET AL. 

(Oircait Court of Appeals, Eighth Circuit July 0, 1915.) 

[224 Fed. Rep., 704.1 


Appeal akd Ersob 019~Pbesumptionb— P iEADiNe— M otzoes to 
Stbikb— 'Effect. — ^Where paragraphs presenting a defense were on 
motion stricken from the answer, whatever facts contained therein 
were well pleaded must on appeal be taken as true.* 

[Ed. Note.— For other cases, see Appeal and Error, Cent Dig. 
I 8718; Dec. Dig. 019.] 

RAizaoAiMi 208— Receivebs — Contbactb— Renunciation.— The receiv- 
ers of an Insolvent railroad company applied for leave to disafOrin 
and renounce a contract whereby the corporation had leased ter* 
minal facilities from the appellant, on the ground that the contract 
was burdensome to the company; it having acquired its own ter- 
minal facilities for those places. The contract was one not binding 
on the receivers until assumed under direction of the court The 
insolvent company had acquired its own terminal facilities some 
14 years before *the application. Held that, as the matter was one 
of business expediency, the court would not investigate, on the 
ground that the receivers did not come into court with clean 
hands, the question whether the property was acquired in violation 
of Anti-Trust Act July 2, 1890, c. 847, 26 Stat. 209. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. §1 685-691 ; 
Dec. Dig. 208.1 

Monopoubs 16— Anti-Trust Laws— Violation.-— Where a railroad* 
system becomes insolvent, the court does not, by taking possessioh 
of the property through its receiver and operating it, violate the 
anti-trust laws of the State or Federal Government, though the 
insolvent corporation acquired some of its mileage in violation of 
such laws. 

[Ed. Note.— For other cases, see Monopolies, Cent IHf . i 12; 
Dec. Dig. 16.1 

Appeal AND Bbbox 101— Decisions AppBALABLEM)B»EM»r^M w 
wheretgr a receiver of an Insolvent railroad corporatloii was Anthop* 

> 8/^ 1815, by West Publiihing 




pjdnloa <»( tti* Court 

loed to rwoonea a <K>n!b^ for ttm rating of terminal fodlltles la 

ainN^t^; tlie decision being final In Its nature. In dew of tbe tact 
j tbat such contract was {>ractlcally ended. 

' [Bd. Note . — Fat other cases, see An>eal and Brror, Gent Dig. 

if 681-687; Dec. Dig. 101.] 

Appeal from the District Court of the United States for 
the Eastern District of Missouri; Walter H. Sanborn, Judge. 

Application by James W. Lusk and others, receivers of the 
St. Louis & San Francisco Bailroad Company, to disaffirm 
and renounce a contract with the Kansas City Southern 
Bailway Company. From an order granting the application, 
the Bailway Company appeals. Affirmed. 

[706] F. H. Moore^ of Kansas City, Mo. {Samuel W. 
Moore, of Kansas City, Mo., on the brief), for appellant. 

Edward T. MUler, of St. Louis, Mo. (TT. F. Evans, of St. 
Louis, Mo., on the brief), for appellees. 

Before Cabiand, Circuit Judge, and Lewis and Booth, 
District Judges. 

Carlano, Circuit Judge. 

This appeal arises out of an application on the part of the 
receivers of the St. Louis & San Francisco Bailroad Com- 
pany, hereafter called the Frisco, to disaffirm and renounce 
a contract entered into February 28, 1898, between the prede- 
cessors of the Kansas City Southern Bailway Company, 
hereafter called the Southern, and the predecessors of the 
Frisco, and other contracts supplemental thereto, whereby 
the predecessors of the Southern Company granted to the 
predecessors of the Frisco the right to use the depots and 
‘terminals of the predecessors of the Southern Company at 
a minimum monthly rental of $3,000 per month. The duty 
of the receivers to renounce the contract was approved by 
the District Court, and the Southern Company appealed. 

[1-S] There is no question here but that the right of 
the receivers to renounce the contract is supported by sound 
administrative and business principles, conceding the use 
by the receivers of the terminals of the old Kansas City, 
Ft Scott A Memphis Bailroad, acquired by the Frisco in 
1901, is lawfuL The Southern, by its answer to the appli- 



i^tida 6t the rebeivere, and duiiog the sulaaequeiid 
ing^ contended that the only r^aecm that the 0ontnact;.of 
18^ had become burdensome to the Friscn was beoauae of 
the acquirement by it in 1901 of the Kansas City, Ft. Scott 
& Memphis Boad, which gave the Frisco torminals at K s n stm 
Ci^ over its own rails thereby causing a diversion of traflh; 
which rendered the use of the terminal &cilities granted by 
the contract of 1898 largely unnecessary. It was further 
contended that the acquirement of the Ft. Scott & Memphis 
by the Frisco, owing to the ownership by the Frisco of the 
Kansas City, Osceola & Southern BaUway, was in violation 
of section 17, art. 12, Const. Mo., and section 3081 of the Be* 
vised Statutes of Missouri for 1909, and also in violatitm of 
the act of Congress of July 2, 1890, relating to trusts and 
monopolies. It is therefore argued that, as the receivers 
Were using the Ft. Scott & Memphis terminals, acquired by 
the Frisco in 1901, they did not come into court with clean 
hyntip in asking that the receivers be allowed to renounce 
the contract of 1898. The paragraphs which presented this 
defense were on motion struck out of the answer, and hence 
on this appeal whatever facts were contained therein which 
were well pleaded must be taken as true. 

It is well not to lose sight of the question which the 
District Court had before it. It was simply whether the 
court in its discretion and as a business proposition would 
continue to perform the contract of 1898. The contract 
was not one binding on the receivers until renounced, but 
was one not binding on them until assumed under the 
direction of the court. In this condition of the case, to 
hold that the court could be asked to investigate the cir-, 
cumstances attending the acquire[706]ment of the Ft. Scott 
& Memphis by the Frisco after the lapse of 14 years, not 
for the purpose of enforcing the Anti-Trust Law, but to 
enable it to decide whether it would as a matter of business 
assume the performance of the contract, would be to decide 
a matter irrelevant to the issue before the court. The 
Southern has no interest in the enforcement of the Uiti- 
trUst la^, other than to use them to prevent, if po^le, 
the disSiitrinance by the receivers of the contract of 1898. 
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TheveloTe w« mw with some modenMioii its allegation 
that the receive do not come into court with dean lumds. 
Mbreoyer, the District Court took possession of the whole 
Frisco GQrstem through its receivers for a specidc purpose. 
The whole system belonged to the^ Frisco. The court vio- 
lated no anti-trust law. of the United States or Missouri 
in taking possession of or in operating the Frisco system, 
as a reference to those laws will clearly show. 

[4] The point is made that the order appealed from is 
not appealable. The order, of course, did not affect the 
validity of the contract between the Southern and the 
Frisco, but rimply refused performance thereof on the part 
of the receivers. Still the effect of the order was to sus- 
pend a payment of $36,000 per annum on a contract which 
had 10 years to run before its expiration. We think we 
may take judicial knowledge of the fate of contracts made 
by an insolvent railroad company which passes into the 
hands of a receiver and are not assumed by him. Such 
contracts are practically ended. We therefore think the 
order was appealable. Felton v. Ackerman, 61 Fed. 225, 
9 C. C. A. 457; General Electric Co. v. Whitney, 74 Fed. 
664, 20 C. C. A. 674; KirkpaPrich v. Eastern Milling A 
Eaport Co. (C. C.) 135 Fed. 151. 

Order afSrmed. 


UNITED STATES v. EASTMAN KODAK CO. ET AL.« 

(District Ck)urt, W. D. New York. August 24, 1915.) 

[226 Fed. Rep., 62.] 

Monopolies 12 — Anti-Tbust Act — Ck)MBiNATioNs in Restbaint op 
Tbade. — ^The Eastman Kodak Ck>mpauy, of New York, a corporation 
engaged in the manufacture and sale of photographic apparatus 
and supplies, including cameras, plates, films, and paper, in the course 
of some 15 years acquired the ownership of the property and busi- 
ness of about 20 competing concerns throughout the country, whose 
plants were dismantled and the business discontinued or transferred 
to its own plants. If corporation, they were for the most part dis- 
solved, and their officers, or the partners, in case of firms, bound by 

*For opinion approving form of decree (230 Fed., 522) see posf, 
page 910, 

The case Is pending in the Supreme Court on the appeal of the 
defendants, 
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eo&tract not to engage In competing business for terms of fi^ ti t^ 
20 yeaiu. It also by contract with the makers obtained entire iconr 
trol In the United States pf the imported raw paper which ^s 
recogpl^ as the only standard paper for the manufactoro of 
photographic printing*out paper, and by refusing to sell to other 
mahufacturers compelled several competing companies to sell or go 
out of business. It acquired stock houses in the larger cities, which 
handled chiefly its own products, and by contracts with other deal- 
ers to [68] whom it sold fixed resale prices and required them to 
sell its goods exclusively. By such means it secured control of 
from 75 to 80 per cent of the entire interstate trade in the articles 
in which it dealt. Held, that such methods were intended and cal- 
Gulated to, and did, result in an undue and unreasonable restraint 
of intestate trade, and in securing to the Eastman Kodak Company 
a ** monopoly of a part thereof, in violation of Sherman Anti- 
Trust Act July 2, 1880. c. 647 §§ 1, 2, 26 Stat. 209 (Comp. St. 1913. 
II 8820, 8821). « 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. I 10. Dec. 
Dig. 12. 

For other definitions, see Words and Phrases, First and Second 
Series, Monopoly.] 

Monopoliss, 12 — Acts in Bestraint of Trade — ^Arbitrary Use of 
Power Re8Ui:.tino from Large Business. — ^While the size of a cop* 
poration and the extent of its business do not alone constitute an 
illegal monopoly, they may properly be considered when its acquisi- 
tions of property are accomplished by methods showing an intention 
to monopolize and restrain interstate trade, and by an arbitrary use 
of power resulting from a large business to eliminate weaker 
competitors. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. I 10 ; Dec. 
Dig. 12.] 

In Equity. Shit by the United States against the East- 
man Kodak Company, a corporation of New Jersey, the 
Eastman Kodak Company, a corporation of New York, 
George Eastman, Henry A, Strong, Walter S. Hubbell, and 
Frank S. Noble. On final hearing. Decree for complainant. 


John Lord O^Brian^ U. S. Atty., of Buffalo, N. Y., and 
Mark Hyman^ Sp. Asst. Atty. Gen., for the United States. 

Philipp^ Sawyer^ Rice <& Kennedy^ of New York City 
{James J. Kennedy and William 8. Gregg^ both of New 
York City, and 8. Wallace Dempsey^ of Lockport, N^ Y., of 
counseI)y for d^^ 

<»$yilabu8 copyrighted, 1915, 1916, by West Publishing Company. 
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' ^is is a bill in equity brought by the United States attot- 
bey f or tibe Western district of New York, under the diree* 
tion of the Attorney (General, against the Eastman Kodak 
Company, a corporation of New Jersey, the Eastman Kodak 
Company, a corporation of New York, George Eastman, 
Henry A. Strong, Walter S. Hubbell, and Frank S. Noble, 
to restrain the violation of the Sherman Anti-Trust Act. The 
Eastman Kodak Company of New Jersey, which was organ- 
ized in the year 1901 with a capital of $35,000,000, is owner 
of the capital stock of the Eastman Kodak Company of New 
York, a corporation engaged in the manufacture of photo- 
graphic materials and supplies, and of two other corpora- 
tions, one English and one Canadian, similarly engaged. 
The individual defendants are officers and directors of the 
defendant corporations, and together they are charged with 
having entered into contracts and combinations in restraint 
of interstate trade and commerce, and with monopolizing a 
part of such trade. 

The bill alleges substantially that during the years from 
1902 to 1906 the principal defendant, the New York corpo- 
ration, intentionally mo[64Jnopolized the business of manu- 
facturing and selling cameras, plates, photographic paper, 
and film in the United States, by acquiring the capital stock, 
property, plants, patents, and good will of about 20 compet- 
ing companies, which were afterwards dissolved, the plants 
dismantled, and their businesses absorbed or removed to 
Bochester, N. Y.; that the Eastman Kodak Company of 
New Jersey acquired by purchase many stock houses engaged 
in different States in selling photographic supplies manufac- 
tured by defendants and their competitors; that the defend- 
ants, with the intention of monopolizing the importation 
thereof, acquired the exclusive right to sell in the United 
States and Canada raw paper stock from European paper 
mills, a necessity in the manufacture of photographic papers; 
that they also acquired by purchase a substantial part of 
the dry-plate industry throughout the United States, and 
m<mQpolized the manufacture and sale of photographic film; 
that from 1899 to 1908 all photographic supplies manufac- 
Mued by the Eastman Kodak Company were sold by dealeirs 



podtt restrictions forbidding them to bAndle or aril t^^ 
i^ctes of ccHnperit<nrs and &dng the sales prices, such re- 
st^ctUms being miforced by the payment of special diseoants 
to dealow observing them, thns stiflii^ competition. It is 
ako alleged that such special discounts were discontinued in 
the year 1908, but that subsequently so-called terms of sale 
Were adopted containing e<mditions that dealers cany mily 
such matm-ials for sale to customers as were sold to them by 
the Eastman Kodak Company at listed prices, and that no 
articles were to be consigned by them to others without first 
obtaining the permission of the manufacturing company 
It was also provided in the terms of sale that the articles solJ 
to dealers should not be sold by them to other dealers, and, 
furthermore, that the sale by them of specified patented 
articles in violation of the conditions of sale would entail a 
revocation of the right to deal in any of the Eastman com- 
modities. By the acquisition of properties and the enforce- 
ment of said terms of sale the defendants, according to the 
bill, acquired the largest percentage of the trade in photo- 
graphic materials, unlawfully restrained such trade, and ob- 
tained an illegal monopoly thereof. The relief prayed is a 
dissolution of the defendant companies and a disintegration 
of their business. 

The defendants deny restraining trade or competition, or 
engaging in a monopoly, and asseverate that their status in 
the business of manufacturing and selling photograpluc 
supplies was a^esult solely of the creation and development 
within their plrats of products of a superior, quality, and of 
the manufacture of a type of camera in which it was the con- 
ceded pioneer. 

The testimony in this case, which is one of much public 
importance, was taken before me at different times, and the 
case was fully argued on both sides by skilled and able 
counsel. The record comprises upward of 3,000 printed 
pages of testimony and three volumes of printed exhibits. 
!Pie trial has been ingenuously and fairly conducted, with- 
out resort to technical objections to testimony, and without 
endeaypr to conceal any of the acts claimed by the Gov«m- 
ment to have been wrongful, and by the defendants to have 
refsiUlhri from the ml66jgenerate growth of the bnrinaas or 
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to iMTe been neoessBiy to its proper iiaydopiiient. Altboipi^ 
there is litfle^ if any, conflicting evidence, the different in- 
fetonces dnfvvn by the litigants, even from toe conceded facts, 
are so divergent that it is not without difficulty that toe 
conclusions hereinafter set forth have been reached. Nor 
was it an easy task to apply the facts to the law, as the many 
adjudications cited in the briefs for my guidance are thought 
to be differentiable, necessitating s determination of this case 
upon the peculiar facts and circumstances presented, and re- 
quiring me to ascertain whether they come within the pro- 
hibitions of the Sherman Act as construed by the Supreme 
Court of the United States in Standard OU Company v. 
United States, 221 U. S. 1, 31 Sup. Ct. 502, 55 L. Ed. 610, 
34 L. R. A. (N. S.) 834, Ann. Cas. 1912D, 734, and in United 
States V. American Tobacco Co., 221 U. S. 106, 31 Sup. Ct. 
632, 55 L. Ed. 663, and whether the standard of reason rule 
emphasized in such decisions requires a holding that the 
defendants were simply beneficiaries of the natural expan- 
sion of the photographic art and the business of manufac- 
turing and selling photographic materials, or of the con- 
spicuous skill, industry, and sagacity of Mr. Eastman, who 
organized the Eastman Kodak Company, and whether the 
•merging of the various enterprises was merely supplemen- 
tary to an established business first in the field, and not for 
the purpose of protecting it, or whether, indeed, the de- 
fendants are guilty of forming a conspiracy or device to 
corral or concentrate the business, with a view to monopo- 
lizing interstate trade or commerce by toe adaptation of 
unfair methods which tended to, and did, diminito or de- 
stroy the business of their competitors. 

If the contracts between the Eastman Kodak Company and 
others, and the acquisitions of property complained of under 
toe evidence, eventuated in an undue and unreasonable en- 
grossment of trade, then without doubt, the act in question 
has been violated, and the Government may resort to toe 
courts to suppress such violations. Monopolies are created 
in various ways, and may constitute partial restraints of 
trade, which of themselves are not unreasonable, and c<m- 
tracts or combinations creating them are not necessarily in- 
valid. l^e statute prohibits only such monopolies as are 
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Unjust uid aiureasonable of trade» In iyoaA r. 

PfM States, g29 tr. S. 878, 88 Sup. a. 780, 57 L. Ed. 1282^ 
ilie Supreme Court, referring to the Standard Oil and To^ 
bacco Company cases, said : 

** Those cases may be taken to have established that only such eon- 
tracts and combinations are within the act as, by reason ot intent 
or the Inherent nature of the contemplated acts, prejudice the pubiic 
interests by unduly restricting competition or unduly obstructing the 
course of trade/* 

Section 1 of the Sherman Act specifies restraint of trade by 
contracts, combinations, or conspiracies, while section 2 speci- 
fies monopolization or attempted monopolization, of any part 
of the trade or commerce among the States by combinations 
or conspiracies. In its lucid construction of this statute the 
Supreme Court in the Standard Oil case included equally 
restraint of trade or monopoly, either by a corporation or 
combination of corporations, or by an individual or com- 
bination of individuals, as falling within the prohibition; 
and what [66 J ever indefiniteness exists in the text of the act 
is obviated by the language of Chief Justice White, who 
said: 

** The ambiguity, If any, is involved In determining what is Intended 
by monopolize. But this ambiguity is readily dispelled in the light 
of the previous history of the law of restraint of trade to which we^ 
have referred and the indication which it gives of the practical evolu- 
tion by which monopoly and the acts which produce the same result 
as monopoly, that is, an undue restraint of the course of trade, all 
came to be spok^ of as, and to be Indeed synonymous with, re- 
straint of trade. In other words, having by the first section for- 
bidden aU means of monopolizing trade, that is, unduly restraining 
it by means of every contract, combination, etc., the second section 
seeks, if possible, to make the prohibitions of the act ail the more 
complete and perfect by embracing all attempts to reach the end 
prohibited by the first section, that is, restraints of trade, by any 
attempt to monopolize, or monopolization thereof, even although the 
acts by which such results are attempted to be brought about or are 
brought about be not embraced within the general enumeration of 
the first section/’ 

And in United States v. Union Pacific R. R. 6o,, 226 U« S. 
61, 88 Sup. Ct. 53, 57 L. Ed. 124, the Supreme Court said: 

^ The bet is intended to reach combinations and conspiracies whtdi 
reateln^ f^ of action In intmtate trade and commerce aad 
unduly suppress or restrict the play of competition in the bond^ 
fikereof** 
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~«4>nd recognized that a angle dominating control in otw 
obrpmation, whereby natural competition in interstate trade 
was soppreseed, was violative of the statute. 

In the recently decided case of United States v. Keystone 
Wateh Case Co. (O. C.) 218 Fed. 502, Judge McPherson, 
after analyzing sections 1 and 2 as construed by the Supreme 
Court in the Standard Oil case, said: 

" ^ fall within the prohibitions of the statute It is necessary that 
the unlawful restraint of trade — and this is not always the same 
thina as the mere restraint of competition — should be direct, and 
not merely incidental, and should also be undue or unreasonable 
If It be both direct and undue no disguise will save it; courts will 
search for the substance and the actual effect of the transaction, and, 
if trade be unlawfully restrained thereby, will grant the needful 
relief. There are many methods by which trade may be unduly re* 
strained, and among these are contracts and combinations to fix and 
maintain prices, or to boycott t^e goods of a manufacturer or other 
dealer.” 

With this view of the law I am in entire accord. It makes 
no difference that the defendant corporations and the indi- 
vidual defendants were not in fact competitors or rivals in 
business, or separate entities; the Government does not rely 
upon a combination in restraint of trade, but attaches im- 
portance to contracts entered into with manufacturers of 
raw paper, to the acquisition or absorption of the business 
of competitors, and to sales price restrictions and other 
unfair conditions imposed upon dealers. 

[1] The proofs are that in 1878 the defendant, George 
Eastman, entered the field of photography, organizing a 
small company for the manufacture and sale of wet collodion 
plates for the making of negatives. This process, which 
was practiced exclusively by professional photographers, 
consisted of costing a sheet of glass with iodized collodion 
and then immerang it in a solution of nitrate of silver to 
sensitize it and prepare it for exposure in a view camera. 
Later be [67] abandoned the wet collodion process, and hav- 
ing organized the Eastman Dry Plate & Film Company, tiie 
predscesBor of the Eastman Kodak Company, began the 
manofae^ime of dry plates, adapting thereto the so-calle^ 
gdaitmo-bfmnide of silver emulsion. This was a radical de- 
parture from tile earlier process, making it possible to pre- 
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piM idites IB adtaiKe and rendermer it iitwtinMiKiy 
Tfltop them uamadiatefy aiter taking the pictuzea. - Wt^ 
this waa a decided advantage, it was neverthelaaa ai^ noh a D i 
aify to cany into the fidd for outdoor phot^pmpl^ a 
sbmaediat heavy camera, witii its tripod, ghtfs jdatea, and 
plate holder, making photography too borduiaome to attraet 
many amateurs. The film-roll Efyston of photography waa 
then unknown. The printing-out paper used for making 
podtivea was an albumen paper coated with chloride and 
suitably sensitized, but was usable only for taking pictures 
by daylight When the dry plates appeared on the market, 
manufacturers of cameras began to use them in connection 
with smaller and lighter view cameras, and a few hand 
cameras were produced by Scoville & Adams Company and 
1^ Anthony, including the Favorite, Waterbury, Buyclist, 
so-called detective cameras, which, however, were regarded 
as novelties, and used only to a limited extent, disappearing 
trom the market in 1894. 

Betwe^ 1881 and 1884 Mr. Eastman, assisted by one 
Walker, experim^rted with photographic paper, a roll- 
holder mechanism, and film for use therewith. As a result 
of such experiments two patents. No. 317,049 and No. 317,050, 
Were granted them on May 5, 1885, for roll-holder mecha- 
nism, enabling the imwinding of a paper film from one roll 
and winding it on another to expose different portions of it 
in the focal plane of the camera. In 1885 the Eastman Com- 
pany began ma^g machine-coated paper, and patents were 
granted covering tilie process and apprratus. By such proc- 
ess was produced a uniformly coated photographic paper, in 
the web or in strips, for adaptation to the film-roll system 
of photqpraphy — something greatly desired in the art. In 
1B84 patent No. 806,594 was granted to Eastman for a strip- 
ping paper film coated with gelatine emulsion, which could 
be laid, after exposure, upon a glass plate, and the negative 
ffltn removed by moistening without its adoring to the glass 
^lato freau which tiie picture was printed.^ At thne 
tikere ^Sere comparaiiv few amateur photographttNBj as 
that tc^ ia accepted in the art, md it was expected that lAie 
imd stripping film wotdd grim^ 
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ntulilWK'; bixt soeh did not prove to be the fact, their only uw 
blunge by profeasioiial photographers as supplementary to 
tile ;^te camera. 

In June, 1888, Eastman produced a camera (patent No. 
388,860) vrhidi he arbitrarily called a Kodak, consisting of 
an oblong box, inches in length, 3^ inches in width, and 
3| indies high, weighing pounds, and capable of 100 
exposures. He employed a shutter device in connection with 
it, which was operated by polling a string and pressing a 
buttcm ; the film being turned by a key to bring it into proper 
exposure. The Kodak was well received by the general 
public. 

Mr. Eastman then experimented to produce an improved 
film, one that would remove the necessity of stripping the 
paper base from [68 J the gelatine negative of the film — a 
difficult operation, undertaken only by the skilled photog* 
rapher. Such experiments resulted in the substitution in 
the early part of 1889 of a nitro-cellulose transparent film 
or pellicle for the stripping paper film, for which patents 
No. 417,202, dated December 10, 1889, and No. 479,305, dated 
July 19, 1892, were granted to one Beichenbach, an employ^, 
for the process, and patent No. 471,469, dated March 22, 
1892, was granted Mr. Eastman for the apparatus. Al- 
though Hannibal Goodwin was the original inventor of the 
nitro-cellulose film or pellicle for use in connection with 
roll-holder cameras, as decided in Goodwin FUm db Camera 
Co. V. Etutman Kodak Co. (D. C.) 207 Fed. 351, the Eastman 
Kodak Company was nevertheless the first to commercially 
USB such film, and was generally accredited with being its 
originator. Its substitution for glass plates or stripping 
paper films, as indicated by laudatory articles in photo- 
gra^ic almanacs and other publications devoted to photog- 
raphy, practically revolutionized the photographic art and 
immeasurably simplified the use of the camera. 

In about the year 1895 there was invented by <me Turner 
a photographic film roll or a so-called daylight loading 
' cartridge (patent No. 539,713), which did away with the ne- 
cessity of loading the camera in a dark xoom as was pre- 
viboiEify required. In 1897 a patent was granted to Eastman 
am eta. application filed by (me Brownell, May 11, 1885^ liti 
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8r;po(dcet Kbdak in whk^ the film roUa w<a« asriranged^^^ 
Iront of tile focal lens— a departure from the earlier A. 
B. C. camera manufactured by the Eastman CJornpany, in 
whidi the film rolls were arranged in the rear of the focal 
plane, a feature also described in the Houston patents, Ko> 
52fi,445 and No. 526,446, dated September 25, 1894, which 
were later acquired by the Eastman Kodak Compuiy. A 
camera called the Bullett, also having the film roll in front 
of the focal plane, was marketed by the Eastman Com- 
pany in the year 1895, and was followed by a folding pocket 
Kodak and a Brownie camera, in which classes of film-roll 
cameras the said company claims to have been the pioneer. 

Whether the defendant Eastman or the companies organ- 
ized by him are entitled to be accredited with being the first 
to simplify the use of the film roll camera is questioned; the 
Government claiming that the invention of the dry plates 
was in fact the beginning of amateur photography, that 
impetus was afterwards given thereto by the introduction of 
various small hand plate cameras, and that later, about the 
year 1894, the Bullseye camera marketed by Blair & Turner 
revolutionized film photography. Evidence was given to 
diow that from 1892 to 1894 sales of the Kodak, introduced 
by the Eastman Company in 1888, were steadily decreasing; 
it being pointed out that in 1892 the sales of Kodaks and 
apparatus amounted to $207,212.61, and in 1894 to $74,594.83, 
while the sale of films amounted to $102,404.29 in 1892 and 
to $81,319.48 111^1894, which decrease the Government at- 
tributed to the competition created by the appearance in the 
market of tiie Bullmye camera. It is shown that suits for 
infringement of the Walker & Eastman roll holder patents 
were instituted against Blair & Turner, and a prelinunary 
injunction obtained, which was after[69]wards vacated; 
but that improvements in the camera were made by Turner, 
Houston, and others does not in my opinion chuige the ^^t 
that Walkm and Eastman first solved the problem of the 
film roll camera by producing the roll holder to whitii rSfnr- 
oiee has, hereinbefore been made. 

HeS^^ may be, in the years 1895;. 1898, and 189^ 
tiie>=|Mbnan Kodak C(»npany acqnked' the businesB the j 
Bdiisn Cam Coihpany,. the Ameinomri 
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^lUQiira ]^ Company, and tiie Blair Camera 

C^panj) including their plants, properties, secret formuln, 
and trade-marks, entered into contracts with foreign raw 
paper concerns with regard to the importation of raw paper 
into the United States, and acquired plate camera and sensi- 
tized photographic paper concerns, the card stock business 
of Taprell, Loomis & Co., and 16 stock houses, and also im- 
posed restrictions on dealers to the retail trade with regard 
to price, etc. For the sake of convenience these transactions, 
alleged in the bill to have been illegal acts, will be separately 
taken up. 

In June, 1896, a license was granted the Eastman Kodak 
Company to make cameras under Turner patent No. 689,713 
for a film roll, which patent, on August 10, 1896, was sold 
to the Eastman Company, together with the business of the 
Boston Camera Manufacturing Company, conducted by Tur- 
ner and one Blair, for the inventory price plus $36,000, which 
was, however, by agreement subsequently reduced to $22,000 ; 
Turner agreeing in the conveyance that for a period of 6 
years he would not engage in the manufacture or sale of 
cameras or articles used in connection therewith, within the 
States and Territories of the United States or within the Dis- 
trict of Columbia. Blair was in Europe when his partner. 
Turner, sold the business; but, if this gave cause for criti- 
cism, it is not of importance in the present proceeding. It 
was contended by the Government that the sale by Turner 
was coercive, that it was made owing to the annoyance of 
the pending infringement suit, which it is claimed was 
brought in accordance with a preconceived plan to secure a 
monopoly; but the evidence is insufficient to support this 
view. The action was not illegal, and the parties had a 
right to compose their differences by a settlement involving 
transfers of property. Virtiie v. Creamery Package Com- 
pcmy, 227 U. S. 8, 33 Sup. a. 202, 57 L. Ed. 393. 

In 1898 the Eastman Kodak Company acquired the busi- 
ness of the American Camera Manufacturing Company, or- 
gaqized a number of years previously by the witness Blair, 
with a capital of $25,000, to manufacture the Buckeye film 
csznera-rra camera similar to the Bullseye and embodying 
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tii<s^ Hoostoii patent lor placing the qiool film in front^ ^ 
the‘ focal plane. Prior to the sale Blair asserted that ihe 
Eastman Company, infringed the Buckeye camera by 
tising the Houston adaptation, while the Eastman Company, 
claiming that the American Camera Manufat^uring Com- 
pany infringed its roll holder patents, brought a suit to re- 
strain infringement; but before hearing the properties of the 
American Camera Manufacturing Company were taken over 
by the Eastman Company, Blair consenting to remain in its 
employ and agreeing not to engage on his own account in the 
manu[70Jfacture of cameras or photographic supplies in the 
United States or the District of Columbia for a period of 
5 years. It was also agreed that Blair Should assist the 
Eastman Company to acquire the Houston patents, and that 
if successful he should receive for his services $16,000. He 
succeeded in getting such an assignment, together with a re- 
lease of the Eastman Company from liability for past in- 
fringements. 

The evidence shows that Blair continued the operation 
of the American Camera Manufacturing Company plant as 
subsidiary to the Eastman Company for a short time, trans- 
acting a mir amount of business, but that the plant was 
nevertheless dismantled by the Eastman Company and the 
machinery and materials moved to Rochester, with the result 
that the manufacture and sale of the Buckeye camera was 
practically discontinued. Mr. Eastman stated with candor 
that the purchalte of the plant was merely incidental to the 
primary object of acquiring the Houston patents, which were 
regarded as of great value. No threats were made to induce 
Blair to make the sale, and, while he testified that he was 
influenced to this end by the pending infringement suit, such 
suit, in my opinion, was not maliciously brought, and no 
unfair advantage was taken of him, as a concededly liberal 
price was paid for the capital stock of the company. Nor 
does any question of unfair treatment of E. & H. T. An- 
thony & Co., licensees of the American Omera Manufacthi^ 
ing ^mpany, under the Houston patent, arise, for the East- 
mi^ CctepSny, after acquiring such patent, permitted the 
lihehsees to continue manufacturing thereunder without fix- 
ing the selling price of the cameras. 
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,1^ ^899 ike Blair Company, also organized by Mr. 

]|}^ t number of years previously, was acquired by liie 
iSastman Kodak Company. At ^is tme, however, Blair 
wap not connected with the company, ^e principal owner 
being one Goff, who solicited Mr. Eastman to buy the busi- 
ness At the time of the sale the Blair Camera Company 
was making the Hawkeye film camera, the base for its film 
being supplied by the Celluloid Company, and was the owner 
of the Crane patents No. 549,231 and No. 549,232 for im- 
proved roll holders employing black paper at each end of a 
perforated film. Mr. Eastman gave as a reason for acquir- 
ing the Blair Camera Company that he wished to acquire the 
Crane patents, as he believed it might be possible to develop 
by their adaptation a better method for exposing film, and 
also that prior to such purchase the Blair Camera Company 
was infringing the Houston patents. However, whatever 
the reason may have been, the purchase was not illegal; and 
in the absence of any unfair practices in the acquisition of 
such property I am disinclined to hold that there was anything 
wrongful in such transaction, or in any of the transactions by 
which the three specified companies were acquired. Up to 
this time the evidence fails to show anything unlawful in 
the operations of the Eastman Kodak Company ; but it did 
not stop there, and it can scarcely be doubted that such ac- 
quisitions were the nucleus from which arose the intention 
to bring other companies manufacturing and dealing in pho- 
tographic supplies under its control. Its commodities were 
extensively advertised and its business [71] grew rapidly, 
necessitating numerous additions to its manufacturing plants 
at Bochester at different times, beginning in 1890. Improve- 
ments were constantly being made in cameras, and the in- 
creasing simplicity with which they were operated rapidly 
increased the number of amateur photographers. 

Modem photography is not dependent alone upon the 
camera for its success, but also upon the character of the raw 
paper used for what is technically known as printing-out 
paper. . To.produce good results the raw stock must be free 
from metallic substances, for metal has an injurious effect 
on.^ silver coating put upon the paper. It was generdlj 
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tlie photogiro ftpprorcMl nw 

(Miock isotild be obtained at Bives, France^ firoiQ 
f^rkea & Kleber, Or at Malmedyj Prostfia, fsom Steiiil^ldt A 
Co,, owing to the absence of metalKo substanCeB fi^ 
Water at those points. These firms had for many years pro^ 
duoed the cOnoededly standard ravr paper, and it was diffiotilt 
to obtain any paper suitable for sensitising purposes; firmn 
any other source. Early in the year 1898 the said raw 
paper companies formed a combination and organized the 
G^eral Paper Company of Brussels and at once increased 
the price of raw stock. At this time the E^tman Kodak 
Company was manufacturing gelatine printing-oiit papers 
called the Solio and Karsak papers, its business for 1898 
amounting to $1,984,909.92. In 1894 the Eastman Kodak 
Company had acquired the Western Collodion Paper Com- 
pany, and in 1898 it acquired the following companies : Kew 
Jersey Aristotype Company, Nepera Chemical Company, 
Photo Materials Company, Kirkland’s Lithium Paper Com- 
pany, the United States Aristotype Company, the American 
Self-Toning Paper Company, Brown & Palmer, and Palmer 
& Croughton. And in 1899 the defendants consolidated into 
Ihe General Aristo Company the followings concerns: East- 
man Kodak Company (paper business), American Aristo- 
type Company, Nepera Chemical Company, New Jersey 
Aristotype Company, Photo Materials Company, and Kirk- 
land’s Lithiiun Paper Company, practically controlling the 
business of manufacturing printing-out paper in the United 
States. Other concerns manufacturing gelatine and col- 
lodion papers disappeared from the market at about this 
time, but as to the causes for their so doing the proofs are 
not conclusive. 

Previous to said consolidation the American Aristotype 
Company was doing a large business in collodion paper, 
netting a profit in 1898 of approximately $124,751, and in 
Septonber of that year its president and Mr. Eastaian en- 
tered into an agreement in London, England, with the Gen- 
eral Paper Company, by which the Eastman Kodak Coh^ 
pihy ol^ined control of the Malmedy and Bives jpapeia in 
the United States for gelatine mnulsion ivmtiii|^t imr- 



OtHniim of the Ooort 

pbBM^ labile the American Aristotype Ceinpaiiy obtained a 
riinllar oontraot in relation to collodion paper. It was pro- 
vided tiiat^ in &e event of competition arising, it should be 
driven Dht of the market, and the General Paper Company 
agreed to pay a proportionate rebate on all raw paper pur- 
chased from it and manufactured into printing-out paper 
sold at reduced prices for driving out such competition. It 
can [72] scarcely be doubted from this contract that it was 
contemplated to concentrate the manufacturers and dealers 
in photographic paper in the United States, and such impres- 
sion is augmented by the letter in evidence, addressed by 
Mr. Goffard, of the General Paper Company, to Mr. East- 
man, wherein he refers to the acquisition of said paper com- 
panies as being part of the program outlined to him when a 
monopoly of the raw paper stock was requested of him. 
There is also another letter in evidence from which it clearly 
appears that a general understanding existed between Mr. 
Eastman and the General Paper Company that no sales of 
raw stock should be made to any dealers in photographic 
papers or supplies in the United States except the Eastman 
Kodak Company and the American Aristotype Company, 
which became a subsidiary of the former. 

As illustrative of the effect of such control of paper stock, 
attention is directed to the testimony of Dr. Kaekeland, who 
stated that he needed a quantity of raw paper, but tW it 
was refused him by Steinbach & Co. on the groimd, as 
Steinbach subsequently stated in a letter to the Eastman 
C(»npany,that he “ though it not prudent to accept an order 
for such a long time that could be an obstacle to an arrange- 
ment with the Nepers Chemical Company.” He also testi- 
fied that during the summer of 1898 he was informed by the 
ffslea ag^t of the General Paper Company that in the future 
he must buy his raw stock from the Eastman Kodak Com- 
psnyj but that instead of so doing he went to Europe to ar- 
range for a supply of raw stock, and was there joined by 
Mr. Ea s tman, who remarked that the Nepera Paper Com- 
pany had made inroads in the trade in some articles manu- 
jbetuiM by the Eastman Kodak Company, but that he would 
kt Bidcetand have raw stock on the c<mdition that the senri- 
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liaed p^MT ImsiheaEi of the Nepera Company would not isr 
erease mote than 15 per cent To this Pr.< Baekeland de^ 
minted, requesting permission to increase the busineiBS by 
60: per Oent. This request was denied, and the n^otiations 
ended without his receiving any raw paper. Immediatdy 
on his return to the United States, in anticipatimi of diffi- 
culty in later obtaining it, he purchased as much raw, paper, 
foreign and domestic, as he could, and was able to get 'from 
the American Photographic Paper Company paper adapt- 
able for certain grades of Veloz paper — a gadight develop- 
ing-out paper manufactured under his direction. However, 
the Hepera Chemical Company afterwards sold out its plants 
uid properties to the Eastman Kodak Company imder re- 
strictive conditions to the effect that its officers were not to 
mgage in the business of making sensitized photographic 
paper in North America for a period of 20 years, and the 
business was later moved to the plant of the defendant com- 
pany at Boohester. 

It will be unnecessary to dwell upon the manner in which 
the first and second raw-paper contracts were made effective 
by agreements among certain other foreign companies, in- 
cluding -G. H. Beneke and the Aschaffenburg Company, 
baryta coaters of photographic paper, and by the paying 
of indemnities. On December 9, 1898, an announcement was 
made to the trade by the Eastman Kodak Company that it 
had been appointed sole agent for Stcinbach and Bives raw 
[78] paper foV use in gelatine printing-out processes, and 
that discounts to consumers of Solio paper or any other 
paper sensitized from Steinbach and Bives stock would in 
the future be prohibited. This announcement was followed 
by a circular letter reading as follows: 

“ We call year attention to the fact that the Rives and Steinbach 
concerns make the only raw stock that has been successfully used for 
the manufSctnre of sensitive photographic papers. Having made ns 
their sole agents for their papers for use In gelatine prlntlng^mt proc- 
esses in the United States, Canada, and Mexico, all raw stock of 
nianufactnre most of necessity pass through our hands.' '7^ j>aw 
papw only be sold by ns to other coaters uho ihaHcet fhelr jpcod- 
liet ttiiidir Conditions Mmllar to those upon which we sril 'me paper 
jlSakted.hy ourselvea. The New Aristotype Obmpauy, NlooSi- 
;jBeld, N. tee Photo Materials Company, Rochester, N. T., and X O. 
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Fftjhim, iBncceaew to Palmer & Gion^iton, Bocbester, N. ate at 
pceaent iche only authorized coatere of Steinbach and RlTes raw 
stoc^ for gdatlne prlntlng-ont process." 

Terms of sale binding upon all dealers in photographic 
papers were thereupon put into effect. Discounts on raw 
paper were reduced from 25 per cent to 15 per cent, but an 
additional discount of 12 per cent was allowed to dealers who 
manifested by certificate that they had complied with the 
Eastman restrictions, which required the dealer to sell no 
other gelatine printing-out paper than that sold him by the 
Eastman Company. The New Jersey Aristotype Company 
and the American Aristotype Company, which has been 
acquired by the Eastman Company, required similar certifi- 
cation as a condition of the payments of discounts. 

It was also shown that arrangements were made between 
the American Photographic Paper Company and the Gen- 
eral Paper Company, whereby Mr. Curtis, who was con- 
nected with the former company, agreed not to manufacture, 
deal, or experiment in photographic paper, except with the 
consent of the General Paper Company, in consideration for 
which the latter agreed to buy 100,000 poimds of paper a 
year and pay the former an annual indemnity of $8,500. 
Thus the American manufacturers of photographic paper 
became subservient to the General Paper Company of Brus- 
sels, and the Eastman Kodak Company accomplished its 
purpose of controlling in this country the raw-paper stock 
industry, both foreign and domestic. 

The contract in question was renewed on December 20, 
1906, for a term of nine years, without, however, including 
the baryta coaters, and continued in force until June 80, 
1910, when it was canceled by mutual consent; such cancel- 
lation no doubt being due to the acquirement of the Artura 
Company by the Eastman Company (Government Exhibit 
387) and the disinclination of the General Paper Company 
to bear further losses due to putting fighting brands of 
paper on the market (Government Exhibit 382). As a 
result of such contracts many competitors of the Eastman 
Company were interfered with in their business and sonm 
were driven from the market By their inability to obtoin 
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TOW ^aper thdr were compelled not only 

eensitijEed paper from the Eastman Company, but tq ^ant^ 
Eastman products exclusively. Such use of the raw-paper 
-contracts can not be justified by any plea that they were 
necessary to keep the [74] foreign raw-paper; combination 
from entering into business in the United States. 

Anthony testified that in 1901, as a result of restrictive 
agreements with dealers, there were only from 2 per cent 
to 3 per cent of them who were not receiving their supplies 
from the Eastman Company; and Cramer testified that, 
as late as the years 1906 and 1907, 5 per cent of all the 
professional dealers and about 98 per cent of the so-called 
side-line dealers in the United States were selling products 
of the Eastman Kodak Company exclusively. The witness 
Kilbom testified that in 1898 and 1899 he was unable to 
get any mitable raw stock for making collodion paper; 
that he imported stock direct from Giermany, and later 
bought some in this country from the Columbia Photo Paper 
Company, but that neither was satisfactory. Colwell testi- 
fied that he was engaged in manufacturing sensitized photo- 
graphic papers under the name of Kirkland’s Lithium Paper 
Company, and had bought his stock from Bives or from 
the Aschafifenburg Company until February, 1899; that 
he then had about 10,000 or 12,000 customers, but was un- 
able to obtain any raw paper. In this situation he was 
informed by Mr. Eastman that he could obtain paper only 
through him, as' he had control of the mills that made it, 
and Mr. Eastman’s proposal to purchase the Kirkland’s 
Lithium Paper Company was then made and accepted. 
Waite testified that Mr. Eastman offered tlie American Self- 
Toning Paper Company, of which he was secretary, $60,000 
for its business in the year 1898, which offer was declined, 
and that later, having difficulty in obtaining raw stock, idie 
Americui Self -Toning Paper Company went out of bhsihess. 
Dailey, owner of the United States Aristotype Conipany, 
testified that he could not obtain Aschaffenburg coated paper 
Steiiobach paper, in which he had been dealing, - apd 
diit was no paper in this countiy of eqUaIj|i^i;^; 

to obtain Sueh paper from the Elstmaii 
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Kb^a^ Cbinphtty, bot was informed that their supply was 
'SUffficl^t only for their own requirements; and that his 
bUSili^SS was greatly depreciated as a result of the rebate 
syatem inaugurated by the Eastman Kodak Company, deal- 
ens in many instances declining to further handle his prod- 
uct. Gennert testified that in the year 1900 he attempted 
td buy Rives and Steinbach stock for collodion printing- 
out paper, but failed in the attempt. The Defender Com- 
pany likewise had difficulty in obtaining satisfactory raw 
paper; and in 1909 Eastman acquired 60 per cent of its 
stock, which fact was concealed from the trade, and film 
thereafter sold by the Defender Company was manufactured 
by the Eastman Company, but falsely marketed as Vulcan 
film — a product of the Defender Company — and the price 
at which it should be sold by the latter and the discounts 
to the trade were “ discussed ” and determined upon. 

There was other testimony to show interferences with the 
trade by reason of the control by Eastman of the raw paper 
stock, but it need not be dwelt upon. The evidence shows 
that in the year 1901 the General Aristo Company, a con- 
solidated company, practically sold 95 per cent of the photo- 
graphic paper in the country, and that in [75] 1904, when 
other satisfactory papers were available to the trade, its 
business in such commodity amounted to but 75 per cent. 

On May 31, 1892, the Eastman Kodak Company acquired 
the business and good will of the Standard Dry Plate Com- 
pany, of Lewiston, Me., later moving the machinery and 
merchandise to its plant at Rochester, and in 1907 the 
Standard Company was dissolved by order of the court. 
In August, 1902, the M. A. Seed Dry Plate Company, of 
St. Louis, was acquired under restrictive covenants that its 
officers should not engage in the business of manufacturing 
photographic dry plates within a period of 10 years without 
the consent of the Eastman Kodak Company. The assets 
of the M. A. Seed Dry Plate Company were $0.56,742.90, its 
liabilities $7,496,148. It was paying dividends at the rate 
of $240,000 per annum, and was doing a business of 
$795,t28;48; it was employing about 600 employes, but the 
plBiiit Was disimintled and the busittess moved to Rodiestmr^ 
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Plate CbmiMuay, of Newton, Mass., was acquired in Janiiai^, 
1891, also under restrictive covenants (m its officers not -ito 
en^ge in the manufacture of dry plates. This compmiy 
was l^l^ly dissolved in 1905. 

From 1902 to the date of the filing of the bill, the Eastmsm 
Kodi^ Company acquired the following stock houses, whicffi 
were scattered through the United States and were migaged 
in selling photographic supplies: Sweet, Wallach ft Co„ 
Chicago, 111 .; O. H. Peck Company, Minneapolis, Minn.; 
Zimmerman Bros., St. Paul, Minn. ; John H. Fouchs Com- 
pany, Minneapolis, Minn.; Kortwright ft Kline Company, 
Sioux City, Iowa; Milwaukee Photo Materials Ciunpany, 
Milwaulme, Wis.; Bobey-French Company, Boston, Mass.; 
Bobert Dempster Company, Omaha, Nebr.; Albert Sellner 
Company, Quincy, 111 .; Good ft Schroeder, Chicago, 111 .; 
John Haworth Company, Philadelphia, Pa.; Northwestern 
Photo Supply Company, Seattle, Wash. ; Glenn Photo Stock 
Company, Atlanta, Ga.; Standard Photo Supply Company, 
New Orleans, La. ; Denver Photo Materials Company, Den- 
ver, Colo. ; Howland ft Dewey Company, Los Angeles, Cal. 
In 1908 the Eastman Kodak Company acquired the Century 
Camera Company and the Bochester Optical ft Camera Com- 
pany, plate camera concerns engaged in business at Boch- 
ester, N. Y., and in 1905 the Folmer ft Schwing Manufactur- 
ing Company, a plate camera concern of New York. 

It is difficulf'to avoid the conclusion that the acquisition 
of the various companies was for the purpose of suppress- 
ing competition and in furtherance of an intention to form 
an illegal monopoly. Especially is this true when it is 
observed that in nearly every instance the conveyances con- 
tained restrictive covenants prohibiting the officers of the 
acquired concerns from re-entering the business for periods 
ranging from 6 to 20 years; thus serving, as said in the 
Tobacco case, ** as perpetual barriers to the mitry of Otherif ” 
into the trade in question. As opposed to this vmWj 
defendants contend, among other things, that the 
houses after purchase did not discontinue the sale pf 
pSl^g ariades, and that out of 140 stodc henses in 
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flPbited Si^tes: the def^dant <H>mpaiiy otmtndled but 12 
(|iept,,and [76]; sold only approximately 12 per cent of 
itSrOlIh products through them; but these contentions are 
not based strictly on the facts. The evidence shows that 
only a small proportion of the goods thus handled are pur* 
cha^ from other concerns; 86 per cent of purchases, 
amounting to $1,838,952.13, being purchased from the East* 
man Kodak Company. It was also urged that the re* 
rtcictive covenants and acquisitions were necessary for the 
protection of the good will of the business, and that in most 
instances there was an inclination on the part of the vendor 
to sell. It is true that the defendants paid full value and 
more, giving money together with stock in a larger and 
more progressive enterprise in return for the property ac- 
quired ; but in view of the fact that a majority of the plants 
were dismantled and the businesses concentrated at Rochester 
it is evident that they were not actually required by the de* 
fendants in carrying on their business, but were acquired 
with an idea of monopolizing trade, under which circum* 
stances the details of the transactions are immateriaL 
It appears that independent dealers were established by 
competitors as a protection from the encroachments of the 
Eastman Kodak Company; that in 1908 developing-out 
paper came into more extensive use, and Arturs paper, 
which, though not entirely free from metallic substances, 
was nevertheless adaptable for such process, came rapidly 
into favor. To meet increasing competition from this source 
the defendants, unfairly I think, marketed the Nepers paper 
at reduced prices, and warned their dealers to refrain from 
dAttling in Arturs paper, although such paper was preferred 
by photographers. The Eastman Kodak Company after* 
ward acquired the Artura Company for the sum of $1,250,* 
000, restricting its officers from re-entering the business 
for 20 years; and although the former company, after dis- 
mantling the plant, retained in its employ a number of (he 
officers and director^ of the latter company, upwards of 180 
employes wme thrown out of work. 

. Tw 1899 a number of concerns manufacturing foldhtg 
plabp omham m , mainly for the amateur trade, to wit, the 



il^niplBy, Bay Oam^ C(»npaiiy, Weslie^ Camen^Ciiiitti 
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thony Company, consolidated and foimed the Bodieatcir 
Optical & Camera Company, of which the Eastman Kodak 
Ctnnpany at first was trade agent, but" later became liie 
owner. 

Considering next the conditions Imposed on dealers in 
relatum to price and the exclusive handling of EaSbnan 
products, that the business of the defendants iiunreased 
in magnitude as a result of such restridiions, which oper* 
ated to drive out competition, is to me too plain for con- 
troversy. The price listing of commodities and the adop- 
tion of arbitrary rules to enforce the restrictions, in my 
opinion, so precluded freedom of ownership that they cannot 
be extenuated by the submission to the dealers of the ques- 
tions of whether such restrictions should be adopted, or 
rigorously adhered to, or modified. The dealers, in view of 
(^e circumstances, no doubt were constrained to acquiesce 
in them, not only because of the discounts and extra profits 
that they would thus receive, but also because of the policy 
of limiting the [77] number of dealers by preventing others 
from entering business in their vicinity. Such trade policies 
were emphatically condemned in State v. Standard Oil Oom- 
p 0 ntff 49 Ohio St. Bep. 137, 80 N. E. 279, 15 L. B. A, 146, 
84 Am. St. Bep. 541. Monopolies thus formed are bound to 
become burdensdme and menacing to our industrial welfare 
and are entirely at variance with wholesome business condi- 
tions. Generally speaking, 1 think that a business should 
not be permitted to develop to such proportions as to un- 
raa^ably en^oss a trade. The devising of means for 
deterring others from manufacturing certain articles, or 
restricting the localities in which they may deal in such 
articles, fixing sales prices, or adopting regulations for gow- 
ernihg Scalers, to be enforced by special rewards or psnaih 
ties, inevitably result in concentration* of businem in the 
hands of a few, and may also result in giving to a sk|I|^ ; 
peison tn; corporation such a unification of interest or sihn- 
4^)ei|iittt as to constitute an illegal monopoly. This psinr 
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^v , teu« tfa«t alter the decision in Dr. MUea Medical Com- 
ply y. Park <6 Sons Co., 220 U. S. 373, 31 Sup. Ct. 876, 65 
Xib Bd. 502, where the attempt by a manulacturer to control 
salea prices to consumers, even as to products made undeif 
a fecret formula, was condemned, the defendants modified 
toeir restrictions with reference to the exclusive handling 
of photographic paper, certain view cameras, and a few 
other articles, but continued them unchanged as to others. 
Bu^ in my view the right to fix prices at which dealers may 
sell to customers and to impose on dealers conditions requir- 
ing them to sell defendants’ goods exclusively, or the right 
of a patentee to control resale prices on a patented article, 
are not controlling factors herein. It is settled law that a 
patentee may not by notice limit the price at which a pat- 
ented article is to be sold at retail, where the retailer bought 
the article from a jobber, paying the full price therefor. 
Bauer <£ Cie v. CDonneU, 229 U. S. 1, 38 Sup. Ct. 616, 67 
L. Ed. 1041, 50 L. R. A. (N. S.) 1186, Ann. Cas, 1915A, 
150; United States x. Keystone yfatch Case Company (D. C.), 
218 Fed. 602. But the terms of sale in force in this case at 
the time of filing the bill fixed the price on all products 
(except as heretofore stated), regardless of whether they 
were patented or not, and bound the dealers to confine their 
sales to Eastman products. The sales restrictions, together 
with the raw-paper contracts, the acquisition of plants and 
properties, stock houses, etc., and the covenants against pro- 
ducing photographic materials, indicate an intention to sup- 
plant competitors and to unduly and unreasonably restrain 
and monopolize interstate trade in photographic supplies. 
The intent and purpose with which the corporation defend- 
ants and the individual defendants participated in the 
various transactions, which when standing alone may be 
innocent enough, but which when correlated assume a differ- 
ent aspect, are proper subjects of inquiry. U. S. v. Urdon 
Pacxfto RaB/road Company^ 226 U. S. 61, 33 Sup. Ct. 53, 67 
L.E4il^ 

Etefendants argue generally that manufacturers have the 
nj^ht to encourage dealers by extra profits or by other 
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the Eattanan Kodak CJompany waa tha first to Inmoe 
atstioners, dnttgists, and others to handle phbtographie 
jtoods as a siw line^ All this and dKare, it may ba eofi*- 
^Seded, separated from other acts, might famish no gronnd 
for holding that there was an illegal monopoly; bat the 
arbitrary enforcement of the restrictive conditions by the 
establishment of a system of espionage, and the keeping of 
records of violations of such conditions, with a view of penal- 
izing such dealers, are evidences of an intention to promote 
a monopoly. In this connection the language of the "court in 
State V. ImtematioruA Harvester Co., 287 Mo. 869, 141 S. W. 
672, and quoted in United States v. International Harvester 
Co. (p. C.), 214 Fed. 987, may be fittingly applied. There 
the court said: 


f both mid 


" In the case at bar we are to take the acts of the parties and Judge 
their purpose bjr the consequence that would naturally result When 
men deliberately and Intelligently go to work and acquire power that 
will miable them to control the market, if they choose to exercise it, 
there is no use for them to say that they did not intend to control the 
trade or limit competition; nor, wben the legality of their act of 
acqulsltloiii is in question, is it any use for them to say, ‘ We have 
not used the power to express anyone.’ " 

It is asserted that the right of a patentee to restrict the 
sales price of a patented article by agreement with the 
retail dealer hqs not been broadly decided; but it has been 
decided that p^nt rights and sales price restrictions for 
a patented article cannot be used as a shield to nullify the 
Sherman Act. As said by the Supreme Court in Standard 
Sanitary Mfg. Co. v. United States, 226 17. S. 20, 88 Sup. Ctl 
9, 57 L. Ed. 107: 

** Bights conferred by patents are indeed very definite and extensive, 
but they do not give any more than other rights an universal Ucepse 
against positive prohibitions.” 

It will be observed that the bill of complaint ma^ Bo. 
mention of cinematograph film for moving pictures, but tes* 
timony in relation thereto was received over the obji^tkm of 
Bounsffi. ! It was believed at the hearing that the term ’‘film,” 
ag |is|id in the bill, was sufficiently comprehensive to ineltt(te 
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Jdads ol film and the uses to which it is put ; but 1 
uoir JbeUeTB that it applies solely to film used in conniBtion 
with rf^d esmeras or film-roll cameras, and that it was not 
intended at the time the bill was prepaid to. include moving- 
pk^ure film or any contracts or combinati<fi!ts in relation 
thereto as violative of the sta.tute. ^ 

In the case of Vrdted States v. VnUed Shoe Maehinery 
Company, 222 Fed. 349, recently decided, the pleading of 
the ^vemment in a similar litigation under the Sherman 
Act was strictly construed, and the evidence confined to the 
specific acts averred in the biU. But, disregarding for the 
moment such technical objection, I am of the opinion that 
the contracts in evidence of the Eastman Kodak Company 
with the Motion Picture Patents Company and its licensees, 
and with the witness Brulatour, were not violations of the 
statute. Moving-picture film has never been sold by the de- 
fendants under any terms of sale agreements, nor was it sold 
by dealers handling a general line [79] of photographic 
materials. The Eastman Kodak Company was the first to 
commercially manufacture such film, which according to the 
evidence is made somewhat differently from roll film for 
cameras, either in this country or abroad, and a patent was 
granted Eastman for the process of making it. The con- 
tract (Gk>vemment Exhibit 240) by which the Eastman Ko- 
dak Company agreed to supply to the Motion Picture Pat- 
ent Company all the film manufactured by it to the exclu- 
sion of other purchasers of moving-picture film, except an 
amount equal to 2i[ per cent, was not an illegal contract. 
United States v. United Shoe Machinery Company, supra. 
The record shows that the so-called independent moving- 
picture concerns were using Lumiere film, a product of 
France, and that one Brulatour, its agent in this country, 
afterwards arranged with Mr. Eastman to obtain the film re- 
quired by him and his customers exclusively from the East- 
man Kodak Company. Although the testimony of the wit- 
ness Brulatour in respect to the defectiveness of the Lumiere 
film was severely criticized by the Government as unreliable, 
I think it was fairly shown by the testimony of cus- 
tomers that grounds for complaint existed, and that East* 
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^ reeord^abounds in compiled fignres showing that^;* 

^arge amounts of money were paid to acquire the compel* 
ing concerns to which reference has herein been made, and 
to show thmr standing in the trade to prove that such ae* 
quisitions were not merely amalgamations of small concerns ; 
also to show the amount of business transacted in different 
materials by the Eastman Kodak Company, its great gains 
and profits, which for the year 1912 amounted to $15,6^,* 
661.33, or about 171 per cent on total sales amounting to 
$24,763,407.65, and showing the large disprop<»tion between 
the cost of manufacture and the price paid by the consumer. 
Wliatever reduction the Eastman Kodak Company may have 
made as to price, on portions of the photographic paper or 
other materials sold by them, does not compensate for the 
suppression of competition in the industry as a whole, and 
it is no justification of an illegal monopoly to assert that it 
has reduced the price of an article produced by it, as this 
may have been done simply to injure a rival. Richardson v. 
Alger, 77 Mich. 632, 43 N. W. 1102, 6 L. K. A. 457. 

But all these matters require no further special attention, 
save in so far as they bear upon the monopolization of the 
interstate trade in cameras, film, plates, and photographic 
paper; and as ^ these articles it is undisputed that the East- 
man Kodak Company controlled approximately between 75 
per cent and 80 per cent of the entire trade at the time of 
filing the bill, and had accordingly attained a monopoly 
tiiereof. The burden rested upon the defendants to prove 
that this was accomplished by lawful methods; that is, that 
it resulted from normal processes of growth, from the mere 
acquisition of property, or from the superior merit of the 
pr^ucts, assuming this to have been an important lector^ 
and after careful cmisideration of the various defenses niters 
posed I have concluded that such burden [80] has mil been 
home; Init that, on the contrary, the Government has shtevn 
affimihatively that interstate tra^ and eoBunerce hive been 
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unjastily: abnormally restrained by the defendants by the 

formation of a monopoly induced by wrongful contracts with 
regai^ to raw paper stock, preventing the trade from obtain- 
ing such stock, by the acquisition of competing plants, busi- 
nesses, and stock houses, accompanied by covenants restrain- 
ing the vendors from re-entering the business, and by the 
imposition on dealers of arbitrary and oppressive terms of 
sale inconsistent with fair dealing, and suppressing competi- 
tion. Such acts, when taken together, are most dgnificant 
and seem to me to indisputably disclose an intention to vio- 
late section 2 of the Sherman Act 
[2] There is marked dissimilarity between the acts dis- 
closed in the record herein and those disclosed in United 
States v. United Shoe Machinery Company, supra, decided 
in favor of defendant, and those of other cases to which my 
attention is directed by defendants, wherein the evidence in 
the judgment of the court did not establish a combination in 
restraint of trade or a monopoly. In United States v. Key- 
stone Watch Case Company, supra, it is true, there were 
acquisitions of plants and properties of competing manufac- 
turers, and the court said it was no offense to add one depart- 
ment to another as the business prospered or ambition in- 
creased ; that the size and varied character of the enterprise 
do not of themselves constitute a violation of the statute. 
To this principle I assent. There is no limit in this country 
to the extent to which a business may grow, and the acqui- 
sitions of property in the present case, standing alone, would 
not be deemed an illegal monopoly ; but when such acquisi- 
tions are accompanied by an intent to monopolize and re- 
strain interstate trade by an arbitrary use of the power re- 
sulting from a large business to eliminate a weaker competi- 
tor, then they no doubt come within the meaning of the 
statute. In the Keystone case the court held that, although 
the prices were fixed, considering everything done, no monop- 
oly was created. As to a circular restricting prices and for- 
bidding dealers to sell goods of other manufacturers, the 
court said that the adaptation and enforcement of such policy 
opeqited as an unlawful restraint upon interstate trade, imd 
96825*— VOL 6—17 68 
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im to tkH ttB kjiyoelioa tros gnvM. Support lor the faol4^ 
^ COM ie letuid ia United State* v. Ut, Lake* ToW' 
1)^ Company (D. €.) 306 Fed; 788, where the court held 
that thO eule of a httnaeis with aa agreement wtiUua reaeon- 
able liaatatieiii not to eater into competition with the bi^er, 
W’hen it Was not a device to monopolize, was not illegal, hut 
that the acts of the defendant in cutting towing rates until 
competitioa was ended, and then restoring the previously 
eadstiag rates, the exclurive contracts with vessel omiers 
to tow vessels, and the giving of large discounts from t»iff 
rates, were illegal acts, when by such means a practical mo* 
aopoly is effected. 

The final questicm rriates to the nature of the decree. The 
Ctoverament intimated at the hearing that under chapter 
811, an act passed September 26, 1914 (38 Stat. 717), to 
ortote a Federal trade cmnmission, this court had the dis- 
ereti<mary power, if it was proven that complainant was 
entitled to relief, to refer the case to such conunis- [81] 
sion as a master in chancery to ascertain and report the ap- 
propriate fmrm decree herein; but in my opinion there is 
no present necessity for adopting this course, as by section 4 
of the Sherman Act the equitable remedy to which resort 
may be had in such a case as this is pointed out, and the 
court vested with jurisdiction to prevent and restrain far- 
ther violati(ms of the act. In the Standard Oil case, svpra, 
B&. Chief Justice White said: 

“It may be conned that ordinarily, where It was found that acts 
bad been done In violation of the statute, adequate measure of relief 
WouM result ftom restraining the doing of such acts in the future. 

T. United States, 196 V. S. 875 [25 Sup. Gt. 276, 49 L. Ed. 518.] 
But in a ease like this, where the condition which has been brought 
about In violation of the statute, In and of Itself, Is not only a con- 
ttnued attempt to monopolize, but also a monopolization, the duty to 
enforce the statute requires the application of broader and more CM- 
trolling reaiedies. As penalties which are not autbortzed by law msg 
not be Inftloted by Judicial authority, it follows that to meet the sltUa- 
tlen with whidi we are confronted the application of remedies twefold 
In character becomes esseatial : (1) To forbid .the doing In (he hitaie 
of acth like those which we have found to have been done lU the past 
inato WdUld be Vlolatlte of the statute. (2) ^ ekertiStt of Such 
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miMnu 0 of . ttXM. M will ciCMtmtll^ dissolve tii* comblnsthm Xoand 
to exist in violation of st^te, end tints nentralize the 
and oontinnally operating force which the possession of the power nn* 
lawfully obtai ne d has hronght and will oonttnne to bring about" 

These remedies are thought applicable to the present situa- 
tion. Although counsel for defendants ccmcede that the 
court has power to dissolve an illegal combination of com- 
peting units, they nevertheless argue that no dissolution 
should be decreed herein, as the acquired property consisted 
of non-G(Hnpeting units; but, as hereinbefore indicated, I do 
not agree with this contention. It makes no difference that 
some or all of the acquired concerns differently constructed 
some of their products, inasmuch as they were all engaged 
in the same business; that is, manufacturing or dealing in 
photographic supplies. The record (Appendix L) shows 
that the total sales by defendants in 1912 of self-developed 
products amounted to $14,082,696.55, and of acquired prod- 
ucts to $3,800,716.53, from which it would seem that no 
irremediable hardship would re.sult from a separation of the 
present business into two or more independent companies. 
However, it is not at this time intended to indicate either a 
dissolution, division, or reorganization of the business of the 
defendants. It no doubt is possible that an adequate meas- 
ure of relief might result from enjoining the unfair practices 
of the terms of sale agreements, and from a separation of the 
business; but the defendants should have an opportunity to 
present to the court on the first day of the 1915 November 
term a plan for the abrogation of the illegal monopoly which 
unduly and unreasonably restrains interstate trade and com- 
merce. 

In the meantime jurisdiction is retained by this court to 
malEe such other orders and decrees as may be deemed neces- 
sary to the granting of the relief demanded in the bill, or 
nidi other relief as the equities of the case may require, with 
costs. 
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UNITED STATES v. EASTMAN KODAK CO; OF 
NEW YORK ET AL - 

(DlBtrlct Courti W. D. New York. January 17, 1919.) 

[230 Fed. R^., 522.1 

MorroPOUBa 24 — Suit to Dissolve— Manner or DiesoLtmoN . — A pro- 
posed plan for the abrogation of an Illegal monopoly in photographic 
cameras, films, papers, and plates, which did not provide for the 
separation of the business of manufacturing the various units of 
manufacture, did not afford the relief to which the Government was 
entitled, where the various units were combined with the intention 
of monopolizing and restraining trade in such products, and their 
manufacture constituted the monopoly, even though some of such 
units were fairly non-competing.^ 

[Ed. Note. — ^For other cases, see Monopolies, Cent. Dig. 1 17 ; Dec. 
Dig. 24.] 

Monopolies 24 — Suits to Prevent — ^Laches. — ^The doctrine of laches 
Is Inapplicable to a suit to abrogate an illegal monopoly, where some 
of the acts in furtherance of the monopoly were committed Just 
before the filing of the bill, and in addition to this, defendants were 
apprised before the beginning of the suit that their methods of 
doing business were deemed by the Government violations of the 
statute. 

[Ed. Note.— For other cases, see Monopolies, Cent. Dig. 1 17 ; Dec. 
Dig. 24.] 

Monopolies 24— Suits to Prevent— Form of Judgment.— In a suit to 
abrogate an illegal monopoly in photographic supplies, in which it 
had been determined that the Government was entitled to a decree 
in its favor, proposed final decree held proper. 

[Ed. Note.— ]^r other cases, see Monopolies, Gent. Dig. I 7 ; Dec, 
Dig. 24.] 

In Equity. Proceeding by the United States against the 
Eastman Kodak Company of New York and others. On 
petition for approval of plan for abrogation of illegal mo- 
nopoly or for reference to the Federal Trade Commission. 
Reference denied, and decree signed. 

For former opinion, on the hearing of the merits, see 286 
Fed., 62. 


«For prior opinion (226 Fed., 62), see ante., page 881. 

. ^ SyUabus copyrighted, 1916, by West Publishing Company. 

The case is pending in the Supreme Court on the appeal of the 
defendants. 
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(688]<' Tbe defendants on November 28j 1915, submitted a 
plan, under the opinion of August 24, 1916, and on January 
7, 1916, filed a petition that, if the court did not approve 
this plan, the suit be referred to the Federal Trade Cknnmis* 
sion to ascertain and report an appropriate form of decree. 

Mark ffyman, of New York City, and John Lord O^Brim, 
of Buffalo, N. Y., Sp. Asst. Attys. Gen., for the United 
States. 

WQUam 8. Gregg and J. J. Kennedy^ both of New York 
City, for defendants. 

Hazex,, District Judge. 

[1] 1. I have given consideration to the proposed plan for 
the abrogation of the illegal monopoly which tbe court has 
heretofore found unduly and unreasonably restrained inter- 
state trade and commerce in photographic supplies, and 
think such proposed plan would not afford the relief to 
which the Government is entitled. A dissolution of the 
monopoly created by the illegal methods specified in the 
opinion filed herein is not included in the proposed plan; 
it fails to provide for a separation of the business — the 
manufacture of cameras, films, papers, and plates. 

The argument of counsel for the defendants that these 
articles are non-coihpeting, and that a division of the busi- 
ness into separate entities could not create competitive con- 
ditions, has again been considered by me; but as their manu- 
facture constitutes the monopoly, which it has been held was 
not achieved by purely legitimate means I must adhere to 
my original views on this question. I think that, as various 
units of manufacture and production (even assuming some 
of them to be fairly non-competing) were combined with the 
intention of monopolizing and restraining trade in such 
products, and as objectionable practices were resorted to, 
something must be done to separate or divide the business 
into independent companies in order to restore competitive 
conditions. This, I think, is not impossible, and may be 
done without greatly prejudicing the property interests 
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ittVoivilid;' & i»y •Veal the mere ceaunrel^ oi Sniliin^al 
evils ead practices Vrould laid to legatize the monopoly. 

A re<«»namatioa of Ufdted 8tate$ v. St, Iu>uu Termmal 
(To., 2S4 U. S., 388, 88 Snp. a., 807, 56 L. Ed., 810, UnUad 
State$ V. Oreat Lake* T<ywing Co. (D^C.), 208 F^., 788^ and 
the Keystone Watch Case (D. C.), 218 Fed. 502, satisfies 
me that they do not point out the nature of the decree that 
should be entered in this ease. At first I was inclined to 
think they did, but I am now convinced to the contraary. 
The larger portion of the business of the Towing Company 
r^ated to towing vessels into local harbors. The towing 
tugs were not engaged in interstate commerce, and it can 
scarcely be held that there was competition between such 
tugs and tugs in other ports. It was not unlike the St. Louis 
Terminal case, wherein the Supreme Court permitted the 
elimination of illegal practices which w'ere in the nature 
administrative conditions; the illegal combinations, con* 
sisting of terminal facilities, not being otherwise engaged 
in restraining interstate trade. 

[2] 2. The doctrine of laches is inapplicable herein, as 
some of the acts in furtherance of the illegal monopoly were 
committed just be[624] fore the filing of the bill, and in addi- 
tion to this the defendants were apprised before the be- 
ginning of the suit that their methods of doing busin«» 
were deemed by the Government violations of the Anti-Trust 
act (act July '2. 1890, c. 647, 26 Stat. 200 [Comp. St. 1618, 
g§ 8820-8830]). 

[8] 3. The final decree submitted by the Govemm«at is 
ti&ought satisfactory, but I shall withhold my signature for 
a few days to give the defendants an opportunity to make 
known any objections they may have to the form thereof. 
This pr^iosed decree will enable the defendants to take an 
appeal to the Supreme Court and have the impmtant quesr 
tions herem involved determined once and for all. In the 
meantime an interlocutory dem«e may be entered, the terms 
of which may be settled <m application for a supersedeas. 

A There is no necessity at this time for retferring (he mat- 
tar to the/Federal Trade Cewn m i s sUm, as such procedure may 
he iseerted to after a dedsion has been rendered on the ap- 
peal by the Supreme Court. 
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Decree. 

Hhe'deciM signed by ibe ccmit and duly entered is as 
follows: 

*' This cauee came on to be heard at this term and was argued bar cottQ- 
eell; and thereupon, upon conslderatioa thereof, it was ordered, ad- 
judged, and decreed as follows, vis: 

**(1) The defendants, George Eastman, Henry A. Strong, Walter S. 
fiuhbell, and Frank S. Noble (hereinafter called the individual de- 
fendants), and Eastman Kodak Company of New York and Elastman 
Kodak Company of New Jersey (hereinafter called the corporate de- 
fendants), have combined, conspired, and participated in various 
transactions directly affecting the trade and commerce among the 
several States in photographic supplies, consisting of cameras, flhns, 
plates, and photographic paper, with the purpose and intent of unduly 
and unreasonably suppressing competition and restraining and mo- 
nopolizing sudi trade in violation of the act of July g, 1890, entitled 
*An act to protect trade and commerce against unlawful restraints 
and monopolies.* Thereby the corporate defendants have engrossed 
and monopolized, and will engross and monopolize, between 75 and 80 
per cent of such trade, and accordingly attained, and now hold, an 
illegal monopoly thereof, which in and of itself, as well as each and 
all of the elements composing it, whether corporate or individual, 
whether considered separately or collectively, violates sections 1 and 
2 of said act of July 2, 1890. Said monopoly was induced by wrongful 
contracts with regard to raw paper stock, by preventing the trade 
from obtaining such stock, by acquiring competing plants, businesses, 
and stock houses, dismantling acquired plants, and restraining the 
vendors from re-entering the business, by Imposing on photographic 
dealers arbitrary and oppressive terms of sale, and other regulations 
inconsistent with fair and free dealing, and arbitrarily enforcing tlw 
same through the establishment of a system of espionage and the 
keeping of records of violations, with a view of penalizing dealers, 
by limiting the number of dealers, and in general by suppressing com- 
petition by the foregoing and other means. 

««(2) The Individual defendants, and the corporate defendants, their 
subsidiaries, and their successors, together with their respective 
ofiicers, directors, agents, servants, and employes, are hereby 
severally enjoined from continuing or carrying into further effect 
the monopoly herein adjudged illegal, or any of tlie contracts, con- 
q;>iracies, restraints on trade, terms of sale, regulations, or practices, 
or any similar acts, which induced said monopoly, or which might 
in the future restrain commerce in photographic supplies among the 
States, or induce or prolong an unlawful monopoly of such Gommeree. 

^*(8) The monopoly herein adjudged illegal shall be abrogafSd, 
and to that end the bushiess and assets of the defendants Eastman 
Kodak Oompany, a corporation of New Jersey, and Eastman Kodak 
CSompany, a corporatioii of New York, be divided in such manner 
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aiid Into Boch number of parts of separate and distinct own^iisblp 
as may be necessary to establish competitive [526] conditions and 
bring about a new condition in harmony with law; and the de- 
fendants shall file with the clerk within 00 days from the entry 
of this decree a plan for such separation and division for the con- 
sideration of this court. In the event this case is appealed and the 
decree superseded within 60 days from the entry thereof, the time 
within which the defendants shall file said plan is hereby extended 
to 60 days from the filing of the mandate of the Supreme Court with 
the clerk of this court. Jurisdiction is retained by the court to make 
such additional orders or decrees as may be necessary to carry this 
decree into effect. 

"(4) Inasmuch as trade in cinematograph film and foreign trade 
in photographic supplies are not covered by the petition herein of the 
United States of America, no decree in regard to such subjects is 
made herein, but without renoundng the power and duty of this 
court to deal with all the property and business of every character 
of the corporate defendants in effecting the abrogation of the monop- 
oly herein adjudged illegal. 

**(5) Nothing in this decree contained shall prevent the defendants, 
or uuy of them, from the institution, prosecution, or defense of any 
suit, action, or proceeding involving any of their prox)erty or rights. 

The petitioner shall recover from the defendants the costs of 
this suit, to be duly taxed herein. 

**(7) The injunction granted by the second sub-division of this de- 
cree shall take effect 60 days after the entir of this decree, in case 
no appeal is taken from it. If an appeal be taken, and the decree 
be superseded, its operations shall be suspended until such time as 
shall be fixed in the final decree of this court entered on the mandate 
of the Supreme Court** 


UNION PAG. E. CO. ET AL. t;. FRANK ET AL. 
FRANK ET AL. i;. UNION PAG. R. CO. ET AL. 

(Circuit Court of Appeals, Eighth Circuit. July 0, 1915.) 

[226 Fed. Hep., 906.] 

MosrofouBs 24~-Anti-Tbu8T Act— ^urrs vox Violation— Who Mat 
Maihtaxh.— A private individual may not maintain an action to 
enforce generally the provisions of Sherman Anti^Trust Act July 
2; 1690, c. 647, 26 Stat 209; but id order to rely upon its inrovisipns, 
> an tnditldual must base his cause of action upon its violatton. 
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. and show a special damage to himself arising from such violation, 
. not sulfered by the general public.* 

[Ed. Note.— For other cases, see Monopolies, Cent Dig. I 17; 
Dec. Dig. 24.] 

OOBPOBATTONS 182 — STOCK CONTBOL BY ANOTHBB CORPORATION — RXOHTS 
OF Minority Stockholders. — railroad company, which through 
stock ownership controls another company, owning and operating 
: a connecting line, cannot be charged with a breach of duty toward 
minority stockholders because of expenditures made in recon- 
structing and Improving the line of the controlled company, 
although such expenditures inured to its own benefit, where they 
were made by the directors of the controlled company in good 
faith, and proved, as expected, of large benefit to that company 
as well, by reason of largely increased traffic through the con- 
nection, to obtain which they were necessary. 

[Ed. Note. — For other cases, see Ck>rporations, Cent. Dig. I§ 080- 
680; Dec. Dig. 182.] 

Rights of minority stockholders as to management of corporate 
affairs, see note to Wheeler v. AUlene Nat. Bank Bldg. Co., 89 
O. C. A. 482. 

Corporations 184 — Stock Control by Another Corporation — Rights 
OF Minority Stockholders. — ^A railroad company, which through 
stock ownership controls another company, stands in a fiduciary 
relationship to the minority stockholders, and cannot lawfully 
sell to the controlled company a line of road built and owned by 
itself, the chief purpose of which is to benefit its own business, 
and not that of the controlled company. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 692; 
Dec. Dig. 184.1 

Corporations 156— -Stockholders — Right to Dividends.— The mere 
fact that a railroad company has earned net profits in a designated 
year does not entitle preferred stockholders to dividends there- 
from, regardless of the needs of the company in the way of 
maintenance and betterments, to enable it to properly perform its 
duty to the public. 

[Ed. Note, — For other cases, see Corporations, Cent. Dig. il 581- 
588, 598-608; Dec. Dig. 156.] 

Appeal from the District Court of the United States for 
the District of Nebraska; W. H. Munger and Thomas C. 
Munger, judges. 

Suit in equity by Charles A. Frank and others against 
the Union Pacific Eailroad Company and others. Decr^ 
for complainants^ and both parties appeal. Beversed. 

•Byllabns copyrighted, 1915, 1916, by West Publishing Company. 
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{M7] Ziwt» Ci^, and Uyrm L, 

iMxmedj of Omaha, Nebr. (Samud Untermsfer and Ahra- 
ham Bmee^tfhoth of New York City, on the brief), for 
complainants. 

N. n. LoomiB, of Omaha, Ndl>r. {Bd$on Rich, of Omaha, 
Nebr., on the brief), for defendant. Union Pac. Railroad Go. 

William D. Outhrie, of New York City (Robert A. Srown, 
of St. Joseph, Mo., on the brief), for (tofendant, St. Jos^h 
d O. I. By. Co. 


Before Sanborn and Garland, circuit judges, and AMnx>N, 
district judge. 

Garland, circuit judge. 

In this opinion the complainants below will retain that 
name, the Union Pacidc Bailroad Company will be named 
“ Union Pacific,” the St. Joseph Railway Company the “ St. 
Joe,” and the act of Congress of July 2, 1890 (26 Stat. 209), 
the Sherman Act.” 

Complainants filed their bill in the district court of day 
County, Nebr., as the owners of 1,900 shares of first pre- 
ferred, non-cumulative, and 400 ^ares of second preferred, 
non-cumulative, capital stock of the St Joe, against the 
Union Pacific, and St Joe. The case was duly removed to 
tile District Conri of the United States for the District of 
Nebraska. A so-called “ protective committee,” claiming to 
represent 3,000 shares of first' preferred and over 1,400 
shares second preferred capital stock of the St Joe, was 
allowed to intervene as party complainant. A supplemental 
bill was also filed, and subsequently the case came on for 
hearing upon pleadings and proofs. As a result of this 
hmring a decree was rendered in favor of complainants, 
adjudging that the Union Pacific and the St. Joe were com- 
peting carriers, engaged as sudi in competitive ctmnneroe 
among the several States, and that such interstate compe- 
tition was substantial ; that the ownertiiip and cditrol by 
the Union Pacific of a majority of the capital stock of the 
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Si JoMi md control of the property, a&ire, and busuMss 
of the latter, which had been and was bdng exercised by 
the Union Pacific by virtae of such stock ownership, were 
in TiolatioB of the inhibitions of the Sherman Act. It was 
further adjudged that the Union Pacific and the Joe be 
permanently and perpetually enjoined and restrained, the 
said Union Pacific from directly or indirectly voting or 
attempting to vote any shares of the stock owned, held, or 
controlled by it in the St. Joe, at any meeting of the stock- 
holders of the St. Joe, and the St Joe from permitting or 
suffering such shares of stock so voted, held, or controlled by 
the Union Pacific to be voted at any such meeting; that the 
Union Pacific be enjoined and restrained from exercising or 
attempting to exercise any control, direction, or supervision 
whatsoever over the acts or doings of the St. Joe by virtue 
of its ownership or control of any of the shares of stock of 
the St. Joe; that the said St. Joe be enjoined and restrained 
from permitting or suffering the Union Pacific to exercise 
any control, direction, or supervision whatsoever ovw the 
corporate acts of the St. Joe; that the said St. Joe be en- 
joined and restrained from paying any dividends to the said 
Union Pacific on account of shares of stock of the St. Joe 
owned, held, or controlled by said Union Pacific until the 
further order of [908] the court; that said Union Pacific 
be enjoined and restrained from collecting or receiving any 
such dividends on such shares of stock; tbat the St. Joe be 
permanently and perpetually enjoined and restrained from 
using any of its funds, moneys, property, credit, or earnings 
for the Imefit, or in the interest, or to further the purposes 
or business of the Union Pacific, or otherwise than for the 
management, maintenance, and equipment of the St. Joe as 
an entirety, and solely for the need of its legitimate btisiness, 
and from making any further expenditures for the recon- 
stoudion of that portion of the line of said St. Joe, lying 
between Upland, Kans., and Hastings, Nebr., and from pur- 
chasing, acquiring, or leasing the railroad of the Hastings 
& Northwestern Company, or any part thereof, which ex- 
tends from the tracks of the St. Joe at Hastings, Nebr., to 
the tracks of the Union Pacific, at or near Gibbon, Nebr., 



-((IS '' SgM 

OplBloa Of Hm Ooutt. ' 

except ezU^&g tei^uttl imd depot airaitgemaaitBMHaetiiigtf, 
whidi were permitted to continue until the farther order of 
the court, until a board of directors, chosen by the stock* 
hdders, other than the Union Pacific, should authorize such 
expenditures heretofore mentioned in the decree. It was 
further adjudged toat unless, within 60 days aftm: the entry 
of the decree, the management and control of the St. Joe 
should be surrendered to a board of directors chosen by 
holders of stock of said company, other than stock held or 
owned directly or indirectly by the Union Pacific, that a 
receiver of said St. Joe and of all its property and franchises 
should be appointed by the court, with the usu&l powers 
and duties of receivers in such cases. 

[1] The far-reaching scope and extent of this decree sug- 
gests at once a careful examination of the law and the facts 
upon which it is based. The Union Pacific and St. Joe ap- 
pealed generally. The complainants appealed, in so far as 
the court failed, omitted, and refused to hold and decree 
that the control by the Union Pacific of the property, busi- 
ness, and affairs of the St. Joe had been and was in viola- 
tion of the fiduciary obligation owing by said Union Pacific 
as controlling stockholder of the St. Joe, and in so far as 
the court failed, omitted, and refused to hold and decree 
that tiie proposed reconstruction of the Upland-Hastihgs 
portion of the St. Joe, as described in the petition and 
shown by the proofs, and the proposed acquisition of the 
so-called Oibbsn cut-off were ultra vires and beyond the 
corporate powers .of the St. Joe, and in so far as the decree 
failed, omitted, and refused to require the Union Pacific 
to account for and pay over to the St. Joe all moneys, 
whether paid out of surplus or current earnings, expended 
in the reconstruction of the Upland-Hastings portion of 
the St. Joe, and all moneys expended by said St Joe for 
toe benefit of said Union Pacific and not required to be 
expended for toe legitimate needs of the St. Joe, and all 
losses sustained by the St. Joe, owing to toe control and 
management of its affairs by toe Union Pacific. 

The complainants are minority holders of first hand see- 
md preferred stock of the St Joe, and bring this acti<m 
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in behalf of themselves and all other stockholders similarly 
situated to obtain relief whidi the corporation itself has 
refused to seek, viz, to prevent (a) the illegal control exer- 
cised by the Union Pacific over the St. Joe by reason of the 
[909] ownership of a majority of all the stock of the St. 
Joe, in violation of the Sherman Act; (6) the oppressive, 
selfish, and detrimental conduct of the Union Pacific in 
its control of the St. Joe, in violation of the duties incum- 
bent upon the Union Pacific as the controlling stockholder; 
(e) the ultra vires acts done and threatened by the St. Joe 
at the command of the Union Pacific. It is insisted by 
counsel for the St. Joe and Union Pacific that complainants 
can not maintain this action solely for the purpose of en- 
forcing the Sherman Act. In other words, the contention 
is that a private individual may not raise the question of 
the violation of the act, unless he can show some special 
damage which he has suffered by that violation, which dam- 
age differs from the damage suffered by the general public. 
Counsel for complainants admit this contention so far as 
it goes, as they say in their brief: 

“ The complainants are not seeking to enforce the Sherman Act as 
such, or to usurp the Government’s prerogative to break up an unlaw- 
fnl combination by Injunction. Their appeal is to the general equity 
powers of the court.” 

It is the claim of complainants that they are being injured 
and damaged by the unlawful, oppressive, selfish, and detri- 
mental conduct of the Union Pacific in its control of the 
St. Joe, in violation of the duty incumbent upon it as the 
controlling stockholder. The contention, therefore, that this 
action may not be maintained by complainants, on the 
groimd alone that the Union Pacific has violated the Sher- 
man Act, unless they can show some special damage result- 
ing to them from such violation, as distinguished from the 
general public, must be sustained. The proposition is not 
only conceded by counsel for complainants, but it is fully 
sustained by the authorities. In the case of Minnesota v. 
Northern BeourHies Co., 194 U. S. 48, 94 Sop. Ct. 598, 48 
L. Ed. 870, the court said: 

' • * Taking all the aaetlona of that act togethar. wa tblnk 
that Its intaUtloo was to llnrit dlzaet procaadlnga In equity to prevant 
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•ad mrtarala mcii Ytolatfaiis cH Use Aatl-Trust aet as ciussd InjQvf to 
Ute ganeral pubUc» or to all alike» mer^ from the suppre^on of coin- 
petition in trade and commerce among the several States and with 
foreign nations, to thote instituted in the name of Uie tlnlted States, 
under the fourth section of the act, by district attorneys of the United 
States, acting under the direction of the Attorney Qeneral, thus seMs 
ing the enforcement of Uie act, so far as direct proceedings in equity 
are concerned, according to some uniform plan operative throughout 
the entire country. Possibly the thought of Congress was that by 
such a limitation upon suits in equity of a general nature to restrain 
violations of the act, irrespective of any direct injury sustained by 
particular persons or corporations, interstate and International trade 
and commerce, and those carrying on such trade and commerce, as 
well as the general business of the country, would not be needlessly 
disturbed by suits brought on all sides and in every direction to 
accomplish improper or speculative purposes.*’ 

See, also, Pidcock v. Harrington (C. C.) 64 Fed. 821; 
SoutJiem Indiana Express Co. v. V. 8. Express Co. (0. C.) 
88 Fed. 659; Metcalf v. American School Furniture Co. 
(C. C.) 108 Fed. 909; G.^ C. & 8. F. R. Co. v. Miami 8. 8. 
Co.^ 86 Fed. 407, 30 C. C. A. 142; Rogers v. Nashville^ C. ds 
St. L. Ry. Co.^ 91 Fed. 299, 33 C. C. A. 517; Bigelow v. 
Calumet d6 Hecla Mining Co. (C. C.) 155 Fed. 869. 

[910] We think whatever doubt may have existed upon 
the subject has been removed by the decision of the Supreme 
Court in the casq of D. R. Wilder Manufacturing Co. v. 
Com Products Refining Co.^ 236 U. S. 166, 35 Sup. Ct. 898, 
69 L. Ed. 520, handed down on February 23, 1915. It was 
there said: y 

**In the second place, the proposition is repugnant to the Anti- 
Trust act Beyond question, re-expressing what was ancient or exist- 
ing and embodying that which it was deemed wise to newly enact, the 
Anti-Trust act was Intended In the most comprehensive way to provide 
ai^lnst combinations at conspiracies iu restraint of trade or com- 
merce, the monopolization of trade or commerce, or attempts to mo- 
tteiN>llae the same. St(m4ar4 OU Oo. v. Vnitea States^ 221 U. S. 1 [81 
Sup. Ct. 502, 56 L. £d. Ota, 34 L. R. A. (N. S.) 834, Ann. Ca& il912Di 
71^1; UniM Ststes v. Amerfcan Tobacco Co., 221 U. S. 100 131 Sw. 
dt €82, 55 L. Ed. 663]. In other words, founded upon broad ^n- 
eapftons of public policy, the prohibitions of the statute were enacted 
toi prevent; not the mere injury to an individnal which would aHte 
from the doing of the prohibited acts, but the bgrin to the general pub^ 
Ue whi|^ would be occasioned by the evils which it. waa contemplated 
tl^d be pM’teinted, and hence not only the protdhUtene of the itoti|tef 
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Iwrti Ihh raMtes Whieli 11 provided, were oe-eorfeeiMlTe with eneh ewi- 
ceptleiML Ttnui the stetate espreesly eaat upon the Atternep General 
of the. United Statea the reqoonatbillty of eaforclne tta proviatenA 
amklag it tlw duty of the diatrlct attomeya of the United Statea In 
tMr reqiectlye dtetrlcts under Ma authority and direction to act con- 
oeming any vMatlons of the law. And in addition, evidently con- 
tMuplatlng that the official unl^ of initiative which waa thna created 
te give effect to the atatute reenlred a like unity of Judicial authority, 
the atatute in express terms vested the Oircutt Court of the United 
States with ^ Jurisdiction to prevent and restrain violations of this act,* 
and besides expressly conferred the amplest discretion in such courts 
to Join such parties, as might he deemed necessary and to exert such 
remedies as would fully accomplish the purposes intended. Act of 
July 2, 1880, c. 047, 26 Stat. 208. 

** It Is true that there are no words of express exclusion of the right 
of individuals to act in the enforcement of the statute or of courts 
generally to entertain complaints on that subject. But it is evident 
that such exclusion must be Implied for a twofold reason: First, 
because of the familiar doctrine that * where a statute creates a new 
offense and denounces the penalty, or gives a new right and declares 
the remedy, the punishment or the remedy can be only that which the 
statute prescribes.* Farmers d Mechanics' National BanJc v. Drnring^ 
81 U. S., 28, 35 [23 L. Ed., 186] Barnet v. National Bank, 88 U. S., 
555 [25 L. Ed., 212] ; Oates v. National Bank, 100 U. S., 238 [25 L. Ed., 
580) ; Siepheno v. Monongahela Bank, 111 U. S., 187 [4 Sup. Ot., 836, 
28 L. Ed., 388] ; Tenn. Coal Co. v. George, 233 U. S. 854, 868 (34 Sup. 
Ot., 587, 58 L. Ed., 807]. Second, because of the destruction of the 
powers conferred by the statute and the frustration of the renaedles 
which it creates which would obviously result from admitting the 
right of an individual as a means of defense to a suit brought against 
him on his Individual and otherwise inherently legal contract to 
assert that the corporation or combination suing, had no legal ex- 
istence in contemplation of the Anti-Trust act This is apparent since 
the power given by the statute to the Attorney General Is inconsistent 
with the existence of the right of an individual to independently 
act since the purpose of the statute was, where a combination or 
organization was found to be illegally existing, to put an end to such 
Illegal exlstefice for all purposes and thus protect the whole public— 
an object tncmnpatible with the thought that such a corporation 
should be treated as legally existing for the purpose of parting with 
Its property by means of a contract of sale and yet be held to be 
civiny dead for the purpose of recovering the price of such sale, and 
then by a failure to provide against its future exertion of power be 
tecogmaed gs virtually resurrected and in possession of authority 
le vIoMa the law. And In a twofold seam these considerationa m 
dearly dmaonstram the cenftlct between the statute and the right now 
aaaerted under it as to ren[811]der it unnecessary to pursue that 
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8i^]e^: fortber. &i the drat pbtce* becatiM tlMf .show. ta 
bow cQBvletoly tbe rU^ claimed would defeat the Jurtedlcthm eon*' 
farced bjr the statute «» the courts of the Uidted Sta tes a JurtedlCtlOn 
evldentlr given, as we have seen, fOr tile purpoea of making the ro> 
lief to be afforded bjr a finding of IQegal existence as broad as would 
be the necessities resulting ftom such finding. In the second {dace, 
because tbe possibility of tbe wrong to be brought about by alloulng 
the property to be obtained under a contract of sale without enforcing 
the duty to pay for It, not upon the ground of the lll^Uty of the 
contract of sale, but of the Illegal organization of the sellar, ad^ 
dltlonally points to the causes which may have (qperated to confine 
the right to question the legal existence of a corporation or combina- 
tion to public authority sanctioned by the sense of putdlc respon- 
sibility, and not to leave It to Individual action prompted-, it may be, 
by purely selfish motives.” 

While the case cited is not parallel to the case at bar^st^ 
the reasoning and language of the Supreme Court leaves no 
doubt that it is the opinion of the Supreme Court that pri- 
vate individuals may not maintain an action to enforce the 
provisions of the Sherman Act generally, but that in order 
to rely upon its provisions an individual must base his cause 
of action upon its violation, and show a special damage to 
himself arising from such violation, not suffered by the gen- 
eral public. 

We are not unmindful of act of Cong. Oct. 15, 1914, c. 828, 
88 Stat. 787, which in section 16 gives any person, firm, cor- 
poration, or association the right to sue for and have in- 
junctive relief in any court of the United States having juris- 
diction over ^e parties against threatened loss or damage 
by violation of the Anti-Trust laws. Whether this law could 
be appealed to by complainants in the present action may be 
doubted, as it was not passed imtil after the final decree was 
rendered in this action, and it has no retroactive effect. 
Conceding, however, that it might be made applicable to this 
action, it does not change the rule already established 
the decisions of the courts, as the right to sue by a |>rivate 
party is only given to obtain injunctive relief aigainst 
threatened loss or damage. So that, if the law could be ap- 
plied in die present action, it still remains true that loss or 
damage to the complainants must be sbovra. The ooneluaion 
thus arrived at niakee it apparent t^ the dei^ bidow has 
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no basis of law or fact upon which to rest^ as the trial court 
found only that the control of the St. Joe by the Union 
Pacific, through stock ownership, was in violation of the 
Sherman Act and based its decree entirely upon this finding, 
declaring in its opinion that, having so found, it was unneces- 
sary to decide the other issues presented by the pleadings 
and proofs. The question as to whether the Union Pacific 
as a majority stockholder had violated its duty toward the 
complainants in the manner alleged in the bill, and thereby 
caused damage to them, was in no wise considered. The 
failure of the court below to pass upon these questions caused 
complainants to appeal, and they assign this failure of the 
trial court as error. As the right of the complainants, there- 
fore, to any relief depends upon how their appeal shall be 
determined, we proceed to consider the matters arising 
thereon. 

[2] The specifications in the appeal present two general 
questions for determination: (1) Has the control of the St. 
Joe by the Union Pacific been exercised in violation of the 
fiduciary obligations owing by the Union Pacific to the 
minority stockholders of the Su Joe? (2) If [912] so, has 
such control damaged complainants? The facts bearing 
upon these questions are substantially as follows: The 
Union Pacific is a corporation organized on July 1, 1897, 
under and pursuant to an act of the Legislature of the State 
of Utah, approved January 22, 1897 (Rev. St. Utah 1898, c. 
7), and since Its organization has been engaged in operating 
a system of railroads extending from Council Bluffs, Iowa, to 
Ogden, Utah ; from Kansas City, Mis.souri, to Denver, Colo. ; 
and from Denver to a connection with its main line at Chey- 
enne, Wyo. Through the ownership of capital stock it has 
established close traffic relations with railroads which, in 
connection with its own and under joint management, con- 
stitute continuous lines extending from Council Bluffs, Iowa, 
and Kansas City, Mo., to various termini on the Pacific 
coast. 

The St. Joe is, and since 1897 has been, a railway organ- 
ized and AxiHting under and pursuant to the laws of Kansas 
and Nebraska, being a consolidation of the St. Joseph, Hah- 
SBSaS*— voiB— IT 59 
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oTer A Wd^rn Bailway Cottipaiiiy and th« Ghraind idaad, 
Hasting & SoutiiSeastcini' Railroad Company. Ita lino of 
road extends from St. Joseph, Mo., to Grand Mand, Nobr., 
a (own on tiie main line of the Union Pacific, and at the time 
of the commencement and hearing of this case in the court 
below had and exercised trackage rights over other lines of 
railway from St. Joseph, Mo., to Kansas City, Mo. The 
outstanding securities of the immediate predecessor of the 
St. Joe at the time of its failure in 1898 and reorganization 


in 1896 were as follows: 

First-mortgage 6 per cent bonds |7, 000, 000 

Second-mortgage Income bonds l.'^OSO.OOO 

Common stock, par value 4,600,000 

Total capitalization 18,280, 000 


The reorganization plan, pursuant to which the railroad 
was formed in 1897, provided for the issuance of new securi- 
ties with a foce value of $17,600,000, divided as follows: 
First-mortgage bonds, to bear interest at 2 per cent tor 
two years, 8 per cent tor three years, and 4 per cent 
thereafter, the issuance of an additional $1,000,000 being 
authorized, but only to pay for new trackage at a rate 


not to exceed .$6,000 per mile $4, 000, 000 

First preferred 5 per cent stock (non-cumulatlve)..- 5, .500, 000 

Second preferred 4 per cent stock (non-cninulatlve) 8, 500, 000 

Common stock 4,600,000 

Total new capitalization 17,600,000 


Under the plan of reorganization the holders of the old 
first -mortgage bonds received 50 per cent face value of their 
bonds in secured bonds of the new company and 95 per cent 
in new first and second preferred stock, or a total of 145 per 
cent of their prior holdings. The holders of the old second 
mortgage income bonds received 100 per cent in preferred 
stock and 12 per cent in first preferred stock, on paying an 
assessment of 6 per cent. The holders of the old stock 
rei^eived an equivalent amount at par in new common stock 
aiid 6 per cent in first preferred stock, on payment of a 3 per 
cent, assessment. It thus appears that for the securities, of 
am instdv^t company of the par value [913] of $13,j28Q,00Q^ 
stippiemented by the payment of $288,800 cash new securir^ 
to the amount of $17,600,000 were issued. 
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Cliaj^los A. Frank: & Co. purdiased their abares in 1902 and 
the other complainants in 1904^, 1906, and 19(^. It does not 
appear in the evidence that any of the complainants were 
owners of any of the bonds of the old company, and> as no 
dividends have been paid since 1902, it results that most of 
the complainants bought their stock after the St. Joe had 
ceased to pay dividends. The plan of reorganization fiirther 
provided for the ci*eation of a TOting trust to manage the 
new company and retain control thereof for the benefit of the 
first preferred stock for five years, unless such stock should 
pay full dividends for three consecutive years. At the ex- 
piration of the voting trust, all stock was to have full and 
adequate voting power. It was during the continuance of 
the voting trust that dividends were paid as follows: The 
first preferred stock received 5 per cent dividends in each of 
the years 1898, 1901, and 1902, and 3 per cent in each of the 
years 1899 and 1900, and nothing since 1902. The second 
preferred stock has never received dividends. Mr. Harri- 
man, through stock ownership, controlled tlie St. Joe from 
1903 to 1906. In July, 1906, the Union Pacific acquired the 
Harriman stock, and thereafter exercised control of the St. 
Joe. On November 26, 1913, the Union Pacific owned 70.81 
per cent of the total outstanding stock. It is alleged in the 
answer of the St. Joe that the money for paying dividends 
during Che time the voting trust was in charge was obtained 
by neglecting the upkeep of the road, and the evidence in 
the record seems to establish this allegation. It appears from 
the evidence that from 1897 to 1902, inclusive, covering the 
time of the control of the voting trust, the expenditures for 
maintenance of way averaged yearly $714 per mile, or an 
annual charge of $127,894 for the 257 miles. Between 1902 
and 1913 the yearly average per mile for maintenance of way 
was $1,142, or $807,198 for the whole line, making an aver- 
age, ^fference of $127,984. In 1901, when a full dividend 
was paid, the diarge for maintenance was only $588 per mile. 
The average yearly expenditure per mile for maintenance or 
equipment between 1897 and 1902j when dividends were paid^ 
was $423 per mile, or an annual expenditure on the entire 
line <kE $ 106473 . Between 1908 and 1918 the yearly average 
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ppr inile wm $857, or for tho eitfire line of $i^;5^, a 4i|^er- 
eoce of $124,860 peri annum between the two periods fOr cost 
of . maintenance and e^pment. In the five yeare ehding 
1002, covering the management in the interest of the pre- 
ferr^ stock, the average yearly outlay for additions and bet- 
terments was $25,972, while in the period from 1903 to 1911 
it was $77,761. If $190,000 is deducted as the cost of the 
Highland extension, still the average disbursement after 
1908 is $88,455 more than the yearly average while dividends 
were being paid. The capital charges for equipment were 
at the rate of $46,938 per year up to 1902, and after 1902 at 
the rate of $62,212, a difference of $15,278 in favor Of the 
second period. These figures show a difference in expendi- 
ture for the St. Joe amounting in the aggregate to $319,207 
per annum, which would fully account for the dividends of 
$274,925 per annum paid on the first preferred stock during 
the period when the road was being managed under the 
voting trust for the benefit of [914] the preferred stock- 
holders. The following table shows the gross and net earn- 
ings of the St. Joe Company from 1898 to 1913 : 


The increase of gross receipts since 1903 as shown by this 
table averages $222,226 more per annum than under the 
management of the voting trust. At this point we think 
it may be truly said that, ccmceding that Harriman from 
1902 to 1906 and the Union Pacific since that time con- 
trolled the management of the St. Joe throu^ stock owner- 
ahi p, the management, so far as income is concerned, was 
better thfM* the management under the voting brui^ 
serious chaige made by complainants is the condo<^ 4f the 
Tpanagament in the use of the mousyi ctf the< 
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1^ Jbe, and we will now proceed fo consider tiie evidenoe 
in regard to these charges. 

One of the instances in which the Union Pacific is alleged 
to have abused its fiduciary relati<« of majority ^nckholder 
is in relation to the expenditures in the rec(mstruction of 
the Garden-Hastings dividon of the St. Joe. In the evi- 
dence and in the decree this division of the road is some- 
times called the Upland-Hastings division, and sometimes 
tiie Carden-Hastings division ; but we understand that Car- 
den and Upland are one mile apart, on the St. Joe near 
Marysville, Kans. It is charged that when the Union Pa- 
cific secured control of the majority of the St. Joe stock, it 
entered upon plans to reconstruct the line of the St. Joe 
road extending from Carden to Hastings, a distance of 118 
miles; that this development was not for the benefit of the 
St Joe road, but entirely for the use and benefit of the 
Union Pacific in connection with the plan of the Union 
Pacific to use this part of the St. Joe line as a part of its 
line from Kansas City, Mo., via Marysville, Kans., to a 
point on the main line of the Union Pacific near Kearney, 
Nebr. It is charged that this portion of the St. Joe line 
was developed to a high degree and up to the Union Pacific’s 
main-line standards; the only difference being in the weight 
of the rail. The cost of the reconstruction, so far as it 
proceeded up to March, 1911, is estimated at $1,260,000. 

It is claimed that the board of directors of the St Joe 
road, controlled by the Union Pacific, unlawfully took this 
amount of money from the surplus earnings of the St Joe 
to develop the Carden-Hastings branch for the benefit of 
the Union Pacific, and that said improvements [916] were 
not necessary for the use of the St Joe. It appears that 
the St. Joe road had on June 30, 1909, a cash balance of 
$1,066,839.71. This balance was exhausted in improve- 
ments, largely in the reconstruction between Carden and 
Hastingft. The expenditures for improvements not only 
exhausted this surplus, but exhausted the amount of aTail- 
able current earnings, resulting in deficits as follows: 1910, 
$260,278 ; 1911, $119467; 1912, $207,466. On this state of 
lacts tho question arises as to whether the expenditure of 
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mditef for!At €arden<H«8tmgs reconstinK^ion tra* unlawHil 
or fraudulent in such a sense as to wanraiit the finding thiit 
tin Union Pacific was guilty of a willful aluise of ks ipower 
as controlling stockholder to the injury and damage of 
ramplainants. 

To sustain the charge as to the wrongful conduct of the 
Union I^dfic in causing the reconstruoti<m of the Carden- 
Hastings dirision of the St. Joe, eomplidnants produced as 
thmr only witness Robert Rantoul, who was employed by 
tile so-called protective committee in March, 1911, to make 
ah invostigatmn of the St. Joe and its relations to the Union 
Pacific. The witness spent about a month in tiie West, go- 
ing firet to St. Louis, thence to Kansas City, Topeka, Maiys- 
ville, and Grand Island. He inspected the St. Joe road 
from Hastings to Ghrand Island early in the morning from 
the rear end of a train going 20 or 26 miles per hour, and 
from Hastings to St. Joseph from the observaticm end of 
the private ear of Mr. Stenger. He testified as follows; 
That the 60-pound rail taken up for the purpose of recon- 
structing the Carden-Hastings division was in very good 
condition; that 80-pound rails were laid in lieu thereof; 
that the division had been quite thoroughly retied, and that 
the work of ballasting with crushed rock had commenced 
at the time of his visit; that in a general way the work of 
reconstruction conformed very closely to Union Pacific 
standards employed in the construction of the Marysville 
cut-off; that thete was some grade revision between Upland 
ahd Hastings at considerable expense; that the double track 
between Upland and Carden was not necessary for the 
business of the St. Joe; that there is no rook ballasting on 
the St. Joe, except between Upland and Hastings; that rock 
ballasting is not necessaiy for the business of thee St. Joe; 
that tile St. Joe established a rock quarry at Mairysville, at 
a cost of $80,000; that this was not necessary; that the plans 
for ballasting called for eight indies of crushed reck under 
the ties; ;tiiat one-third to cme-half of the ties were new ; 
that the reconstructi<m was not necessary for^the bndiuss 
of the St. Joe; that tiiere was a large steel leridge •eneeted 
i^«r iMarysviUe as part of the recmtstruetion wdik; thet. 
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4ii6 price for three bridges in oou^ion wiih[,^e 

recomtruotion work wee $141,000 ; thet the bridges were 
Qp to Union Pacific standerds and were unnecessary for the 
bNisiness of the St. Joe;, that the -ballasting cost $2,700 per 
mile; that -two new water tanks were constructed, which 
were unnecessary; that the St. Joe road, before the recon- 
struction between Upland and Hastings, with normal main- 
tenance, was amply sufficient to take care of the current 
business of Uie St Joe. Witness estimated cost of recon- 
struction at $1,2.50,000; that there had been no substantial 
improvements made east of Upland or betweai Hastings 
and Grand Island since 1907. On cross-examina[916]tion 
he testified that in 1908, 1904, and 1905 a large portion of 
the road east of Upland was relayed with 75 or 80 pound 
rails. 

The reconstruction of the Carden-Hastings division of 
the St Joe is not disputed, neither is the estimated cost 
thereof seriously disputed. The disputed question is. Were 
the funds of the St. Joe used in the I’econstructipn of the 
Carden-Hastings division for the benefit of the St. Joe or 
the Union Pacific? That the reconstruction work was un- 
necessary for the business of the St. Joe would be a fact 
bearing on the question at issue but not decisive thereof. 
If the reconstruction work was done in good faith and in 
the belief that it was beneficial to the St. Joe, complainants 
can not complain, though it should be found that the im- 
provement was unneces.sary for the use of the St. Joe. In 
other words, the court, in order to grant relief, must find 
that the Union Pacific, through its control of the direc- 
torate of the St. Joe, knowingly and dishonestly caused the 
funds of the St. Joe to be used for its own benefit. That 
the reconstruction of the Carden-Hastings division of the 
St. Joe was necessary for the business of the St. Joe, aside 
from any consideration of the business of the Union Pacific, 
is shown by the great preponderance of the evidence. 

The testimony can not be detailed in this opinion, but 
we refer to the evidence of Mr. E. C. Hurd, a civil engiiteer 
of experience and at the time he examined the St. Joe roed 
diief engineer in charge of the railroad valuatimis for the 
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Ad!#iiy 6Miui88hm of Kebraskii ; of Mr. H. Oerb^, 
ai^stftnt engineer in the same rnnploymmit ; of Mr. Edward 
LiuEB, connected with the raigineering depertment of J&e 
Chicago, Milwaukee & St. Paul Bailway Company; of Mr. 
B. L. Huntley, diief engineer of the Union Pacific; and<of 
Mr. William A. Parker, chief engineer of the St. Joe. The 
evidence of these witnesses was fully corroborated by prac- 
tical railroad operators who were familiar with the prop- 
erty of the St. Joe, viz, J. Berlingett, formerly general 
manager of the St. Joe, now employed by the Virginia 
Bailroad Company; Ernest Stenger, who succeeded Bmr- 
lingett in 1911 as general manager of the St. Joe; and 
A. L. Mohler, president of the Union Pacific. l%e testi- 
mony of these engineers and practical railroad men, all 
eminent in their respective callings, may not be lightly laid 
aside. Giving their evidence the weight to which it is en- 
ticed, we must find that Mr. Bantoul was mistaken. The 
facts which give rise to the charge that the reconstruction 
work was done in the interest of the Union Pacific are stated 
in complainants’ bill as follows: 

" Thlrteentli. The main line of the Union Pacific, extending from 
Kanaaa City, Topeka, and Sallna, through the State of Kansas to 
Dmiver, Oolorado, and Cheyenne, Wyoming, and thence west, has 
been and la, by reason of heavy grades and a circuitous route and 
other physical dlfllcnltles. Incapable of development for heavy through 
traffic to the extent and degree desired by the Union Pacific, so much 
so that me efficiency of locomotives west of Sallna is only about 60 
pv cent of their haling capacity east of Sallna, and even less than 
that betwem Denver and Cheyenne. Said Union Pacific has, during 
the past seven or eight years, been engaged, as aforesaid, In con- 
structing and developing a more direct, suitable, and efficient line of 
railway west of Tcg>eka. To that end the Union Pacific, In June, 
1904, caused the Topeka & Northwestern Kallroad Company, a sub- 
sidiary corporation, to be organized under the laws of Kansas, for the 
imrpose of building a line of railway from the vldnlty of T<veka, In 
a northwesteriy direction, to the vicinity of Marys[917]vllle^ Kansas, 
with an authorized Issue of 6 per cent bonds to the amount of three 
million dollars ($3,000,000), or more than forty thousand donate 
($^,000) per mile, for the construction of a line of railway about 
seventy (70) miles In length, which was an usually large sum per 
mUo tor tbio construction In a prairie country of a rallmy neodlng 
ao fqmpment and having no expensive termhials. The opnsbruc^p 
of SaM seventy (70) miles of railway was begun In 1904, leaving ^ 
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- KaasM Oify main llaa Of the Union Padflc at ifoMAea, flte (6) milea 
waet^iitf iXopeka; extending thence to Ona^, and there Intersecting 
another line of the Union Pacific running from LeaTenwoiHi to Milton* 
vale, Kansas, and thence to a connection with the main line of the 
St Joe CSompany, one mile east of Garden, Kansas, where a new sta* 
tlon called Upland was established. The construction of raid Topeka 
A Korth^estem line was largely completed, with the exertion ot 
rock ballasting. In 1010, the tracks of the St. Joe Company being nsed 
frenn Upland to Marysrille, a distance of five miles, Oius connecting 
the main line of the Union Pacific near Topeka, and the I^venworth- 
Mlltonvale line with the main line of the St Joe Company, affording 
a direct suitable, and efficient route from Kansas City, Leavenworth, 
and Topeka over the so-called 'Marysville cut-off’ to Upland, and 
tlmice by means of the tracks of the St Joe Company to Hastings, 
Nebradta. * * * said Topeka & Northwestern Railroad Company 
in or about 1908 absorbed by the Union Pacific, which took over 
aU the properties of said subsidiary company, and lias ever since 
owned said line of railway and all Its propertlea” 

The facts stated in the foregoing allegation of the bill, 
so far M they are material to the present inquiry, are prac- 
tically admitted by the Union Pacific and St. Joe. It is 
conceded that as a business proposition the action of the 
Union Pacific as above set forth was a wise decision for 
the Union Pacific, as it shortened the distance for through 
traffic from the West to Kansas City about 100 miles, and 
would make a considerable saving in cost of operation. It 
is admitted that the Union Pacific intended that through 
traffic from the West should be hauled over the line of the 
St. Joe between Carden and Hastings, or Marysville and 
Hastings, which is practically the same thing; not that the 
Union Pacific intended to operate with its own engines, 
trains, and cars this portion of the St. Joe, but that it should 
be operated by the St. Joe Company with its own engines, 
trains, and cal’s under some traffic arrangement. When 
Mr. Rantoul testified that the reconstruction of the Carden- 
TTantin gH division of the St. Joe was unnecessary for the 
business of that company, he also testified on cross-examina- 
tion as follows; 

'' W<^d yon call the St. Joseph ft Grand Island a branch Unet 
4, ,Tee.; I sbonld, taking the nature of its traffic into consideration, 
ite volnine of traffic, I should not call it a trunk line. Q. When you 
say that, what do you mean by that? A. I mean the prepondwance 
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4ta ImilAMi ii Miai m oirigInatM or U '^MtSacid to ^otUl oit lb 
own Uoe, tbiM: tte rtduae or donslty at trafflo is Ught; ooniMUratlTely, 
and the ebwraeter of the serrloe b lauch eilnllar to that wbldi b 
rendered on branch lines.” 

It thus appears that the* testimony of Mr. Bahtoul, in 
spb^ing of the business of the St. Joe, referred to simply 
local traffic originating and ending at points on the St. Joe. 
There is no question made but tiiat the reocmstrueticm of 
the Carden-Hastings division was necessary in order to 
hancQe properly the traffic which the Union Pacific would 
throw to the St. Joe by reason of the establishment of the 
new route by the Marysville cut-off. It appears f r<nn testi- 
mony in the record that the business to come to the St. Joe 
by reascm of a part of its line [918] being used as part of a 
trough route to the West from Kansas City would be profit- 
able and remunerative. Mr. Bantoul on cross-examination 
testified that, if the St. Joe should obtain a fair and liberal 
division of rates, he would regard the tonnage referred to 
as a very desirable addition to the St. Joe business, and 
that, if the contract between the Union Pacific and the St. 
Joe was sufficiently binding, so as to secure a continuance 
of the tonnage in the future, the St. Joe would be entirdy 
justified in making the expenditures caused by the reccm- 
struction of the Carden and Hastings division. It appears 
from the evidence that the following contract became opera- 
tive between the parties thereto on the date specified therein : 

“(1) The Orand^sland Company will ' bridge ’ Union Pacific freight 
traffic between Marysville, Kansas, and Hastings, Nebraska, tor five 
cents per hundred In carload lots and seven cents In less than car- 
loads, regardless of classification. By Union Pacific traffic is meant 
that between points west of Hastings, on the one hand, and east, 
north, or south of Marysville, on the other, which the Union Pacific 
may tender the Grand Island Company for transportation ; the In^t 
being to use the ‘bridge’ to the greatest extent practicable. 

“(2) Should any case arise where the through rates dbtainaUe Will 
not admit of the above allowances, such oases may he considered frsin 
time to time on their merits and special division arrangements made 
to cover. 

“(8) lAie Grand Island Company will promptly handle (be traffic 
whini tendered, the idea being to make the throi^b 'servioe conUnuoos 
and i^mnpt: it being recognized that ttils is abihiltltaiy neeai sa r y In 
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oijdfrl^tP'BiiQOt oiH«t|^tive xnndttloiw and to derclop tlie liraffledo a 
^mzlmnnu, . . 

*‘(4) The allowances provided for In the first paragraph of this 
agreement shall not apply to business originating at or destined to 
points between hfatysvllle and Hastings. 

“(6) Whenever it is deemed advantageous by both parties to In- 
st^ through passenger service, the details and basis of division shall 
be as may be agreed upon from time to time, so as to idtord due com- 
pensation to the Grand Island Company for the service rendered and 
the facilities supplied by it. 

“(6) This arrangement shall take ^ect October 27, 1913, and be 
subject to cancellation on sixty (60) days’ notice by either par^ to 
the other. 

“Dated October 14, 19ia’’ 

At the time of the hearing in the court below the through 
line via Marysville and Hastings had been in operation about 
two months, and the evidence shows that the additional 
revenue of the St. Joe had grown to $1,000 per day, or at i^e 
rate of approximately $365,000 per annum. This is in ex- 
cess of the estimates made by witnesses before the line was 
opened, it being the opinion of witnesses that the increase 
would be about $210,000 per annum. Mr. Stenger testified 
that any freight that the St. Joe would get in addition to 
what it was' already handling would be clear gain. In any 
aspect of the case we must find that the traffic is beneficial 
to the St. Joe. It is also apparent that this reconstruction 
. work can not be said to have been performed for the Union 
Pacific alone at the expense of the St. Joe, and therefore its 
appearance was not ultra vires. If the St. Joe management 
believed in good faith that this additional traffic from the 
West, which formerly was going by the way of Denver, 
would be advantageous for the St. Joe, they had the author- 
ity and were justified in making the improvements required 
to handle the traffic. On the record as it stands, we can not 
find that any legal damage has resulted to the complainants 
by the recon [91^ Jstruction of the Carden-Hastings division. 
We are also of the opinion, after a consideration of the evi- 
dence, that owing to the strong competition of the Chicago, 
Burlington & Quincy Railway Ccmipany, the Chicago, Rpok 
Tsland & Pacific Railway Company, the Missouri Pacific 
Railway Company, and the Atchison, Topeka A Santa F4 
Railway Company, the St Joe is largely dependant upon the 
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>Uiu<H^ Padfie for imich of its roTenue. The railroad lines 
above mentioned are all competitors, both of the St. Joe^and 
i^e Uiiibb Pacific, and, the latter having nb line of its own 
hmning to St. Joseph, a very important shipping point, ^e 
situation semns to be one whidi calls for mutual ezdiange of 
traffic. ■ 

In regard to the refunding mortgage, it appears that pro- 
ceedings were abandoned in regard to it on the commence- 
ment of -this litigation, and we see nothing at present which 
would require any consideration thereof by the court. 

[3] We come now to consider the proposed purchase of 
the line of railroad extending from Hastings to Gibbbn, a 
distance of 26 miles. It was allied in the original bill that 
it was the intention of the St. Joe, dominated by the Union 
Pacific, to build a line of railroad from Hastings to a point 
on the Union Pacific near Kearney, Nebr., at a cost of more 
than $1,275,000, and it was ashed that this action upon the 
part of the St. Joe be restrained as ultra vires. In the sup- 
plemental bill it was alleged, referring to the allegation in 
tile original bill, that upon information and belief the St. 
Joe and Union Pacific had abandoned the plan of building 
a road between the points mentioned, but instead thereof in- 
tended to accomplish the same object by the following 
means: 

"The Union Pacific has caused a new corporation, known as the 
Hastings ft Northwestern Hallway Company, to be Incorporated un- 
der the laws of Nebraska, for the purpose of constructing said line 
between Hastings and Gibbon, and the contract for the said construc- 
tion has been let to a firm of contractors, who are about to begin the 
construction. Your orators charge that it is the Intention of the de- 
fendants, after the completion of the new line, to cause it to be 
purchased by the St Joe Company out of the proceeds of the afore- 
said contemplated bond issue, either by the purchase of the physical 
property or by the acquisition of the securities of the new company. 
Your orators aver that the sole purpose of making the connection 
between the ihaln line of the St Joe Comimny and the main line of 
the Union Pacific is to shorten the hanl of Union Pacific thronifii 
tralllc, and that no snch connection Is necessary or expedient tot Gm 
legitimate pniposes of the St Joe Com{Miny or the handling of HS 
own. tcaille, and that the acquisition of the connecting Une by- the St 
Joe i^^paiqr wonld be illegal and ultra vires, pi^sely to the aanm 
extiiiit' find for the same reasons as w«re fnlly set forth In the 
tnigtaalbiil." 
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The line- has in fitct been built by the Union Pacific, and 
we think it may fairly be said that the St. Joe, dominated by 
l^e Union Pacific, intends to purchase this line of road from 
the. Union Pacific for the cost thereof estimated at $1,- 
800,000. It is admitted that the line is now owned by the 
latter company. A careful examination of the articles of 
incorporation of the Grand Island, Hastings & Southeast- 
ern Bailroad Company and of the St. Joseph, Hanover & 
Western Railroad Company, and the articles of consolidation 
between said railway companies, and which consolidation 
formed the present St. Joe, convinces us that the St. Joe has 
no express or implied power to purchase any railroad, [920] 
except that described in the articles of incorporation of the 
two companies which were consolidated. These articles of 
incorporation specify distinctly just what railroad and parts 
of railroad the respective railway corporations shall have 
authority to acquire and use, and there is no railroad de- 
scribed, except the present line of the St. Joe extending 
from Grand Island, Nebr., to St. Joseph, Mo. Moreover, 
there is great force in the contention, in regard to the line 
of road built by the Union Pacific from Hastings to Gib-‘ 
bon, that its chief purpose is for the benefit of the Union 
Pacific. Again, as the Union Pacific dominates the control 
of the St. Joe, the purchase by the St. Joe of the Gibbon ex- 
tension under such circumstances should be viewed with 
careful scrutiny, and, in our opinion, ought not to be per- 
mitted. The duty owing by the owners of a majority of the 
stock of a corporation toward minority stockholders has 
never been stated with more force or clearness than by Judge 
Sanborn in the case of Jones v. Missouri Edison ElectHo Co,, 
144 Fed. 765, 76 C. C. A. 631. The following paragraph from 
the opinion in that case is applicable here. 

"A combination of the holders of a majority or of tliree-flfths of the 
etock of a corporation to elect directors, to dictate their acts and the 
acts of the corporation for the purpose of carrying out a predetermined 
plan, places the holders of such stock In the shoes of the corporation, 
and constitutes them actual, if not technical, trustees for the holders . 
of the minority of the stock. The devolution of power Imposes cor- , 
relative du^. The members of such a combination become in practical 
eflect tlie corporation itself, because they draw to themselves and use 
Uie powetf of me corporation. In a sole of its pnqiierty, in a cm^ - 
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floUdatloD of the coiporatton^ ^th anothw. la eyenr^actrandoaDteai^^ 
the Kx>iporatlon which titiey cause, they make themselves the tnisteea 
and agients of the holder of the minority of the stock, because it la 
only through them that the latter may act or contract regarding the 
corporate property or preserve or protect their interests in It. Such 
a majority of the holders of stock owe to the minority the duty to 
exercise good faith, care, and diligence to make the property of the 
corporation In their charge produce the largest possible amount, to 
protect the interests of the holders of the minority of the stock, and 
to secure and deliver to them their Just proportion of the Income and 
of the proceeds of the property. Any sale of the corporate property 
to themselves, any disposition by them of the corporation or of Its 
property, to deprive the minority holders of their Just share of it, or 
to get gain for themselves at the expense of the holders of themlnorlty 
of the stock, becomes a breach of duty and of trust, which invokes 
plenary relief from a court of chancery. Jackson v. Ludeling, 21 
Wall. 616, 622 [22 L. Ed. 492] ; Menier v. Hooper^s Telegraph Works, 
9 €h. App. Gas. 350, 352, 353; Ooodin v. Cincinnati d Whiteivater 
Canal Oo^ 18 Ohio St. 169, 182, 183 [98 Am. Dec. 95] ; Ervin v. Oregon 
Ry. d Nav. Co. (0. O.) 20 Fed. 577, 580; Id. [O. 0.] 27 Fed. 625, 632; 
2 Story’s Bq. Jur. f§ 1261, 1262; Sage v. Culver, 147 N. Y. 241, 247, 
41 N. B. 513; Gamble v. Q. C. W. Co., 123 N. T. 91, 99. 25 N. B. 201 
[9 L. R. A. 527] ; Farmers' Loan ds Trust Co. v. N. Y., etc., R. R. Co., 
150 N. Y. 410, 425, 430, 44 N. B. 1043 [34 L. R. A. 76, 55 Am. St. Rep. 
689] ; Hinds v. Fishkill, etc., Gas Co., [96 App. Div. 14], 88 N. Y. 
Supp. 954, 957; Meeker v. Winthrop Iron Co. (0. C.) 17 Fed. 48; 
SideU v. Missoun Pac. R. Co., 78 Fed. 724, 727 [24 0. 0. A. 216] ; 
Barr v. N. Y., L. E. d W. R. R. Co., 96 N. Y. 444, 449, 451. 466; 
Wright V. OroviUe M. Co., 40 Cal. 20, 27 ; Pondir v. N. Y., L. E. d W. 
R. R. Co., 72 Hun., 384, 890, 25 N. Y. Supp. 660 ; Gregory v. Paichett, 
83 Beavan, 595.” 

See, also, an opinion by the same judge in Union Pacific 
Ry . Go, V. Chicago^ Rock laUmd <Ss Pacvfie Ry. Co.^ 51 Fed. 
809, 2 C. C. A. 174. 

[4] It is probable that the non-payment of dividends upon 
the stock 1921 ] held by complainants is a moving cause of 
this litigation. In the case oiNew Torh^ Lake Erie <& Weei- 
em Railroad Co, v. Nickah, 119 U. S. 296, 7 Sup. Ct. 209, 80 
L. Ed. 868, it was held that a mere statement and accumula- 
tion of net profits during a designated period did not amount 
to the ascertainment that dividends were due stockholders or 
to the declaration of such dividends. At 119 tT. S. 806, 7 
Sup. Ct. 214 (80 L. Ed. 868), the court said: 

"A different view would lead to reanlte which sound policy would 
seoBi to foiUd, and: wlil<% ttiwefore, it is not to he supposed' wens 
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cootebiiilatU by the ipartlea For, If preferred stockluolders become 
entitled to dividends upon a mere ascertainment of profits for e 
particular year, the duty of the company to maintain its track and 
cars in such condition as to accommodate the public and provide for 
the safe transportation of passengers and freight would be subordl^ 
nate to their right to payment out of the funds remaining on hand 
after meeting current expenses and fixed charges. Indeed, there is 
some ground to contend that, according to appellees' interpretation of 
the charter, the directors were not at liberty in any year when thf* 
current receipts were in excess of operating expenses, to pay even 
interest on funded debt, or rentals of leased lines, before paying a 
dividend on preferred stock.. We are of opinion that, while the 
agreement of 1877 and the articles of association sustain the claim 
of preferred stockholders to a 6 per cent dividend in advance of 
common stockholders, the former are not entitled of right to divi- 
dends payable out of the net profits accruing in any particular year, 
unless the directors of the company formally declare, or ought to 
declare, a dividend payable out of such profits ; and whether a divi- 
dend should be declared in any year is a mhtter belonging in the 
first instance to the directors to determine, with reference to the 
condition of the company's property and affairs as a whole. As the 
evidence shows that the profits for the year ending September 30, 
1880, were applied to objects that were legitimate and proper, and 
as the condition of the company was not such as to make the declara- 
tion of a dividend a duty upon the part of the directors, we perceive 
no ground upon which the claim of the appellees can be sustained." 

See also St John v. Erie Railway Co.^ 21 Wall. 186, 22 
L. Ed. 748; Union Pacific Railroad Co, v. United Statee^ 
99 U. S. 402, 25 L. Ed. 274; Park v. Grant Locomotive 
Works^ 40 N. J. Eq. 114, 3 Atl. 162; Gibbons v. Mahon^ 186 
U. S. 549, 10 Sup, Ct, 1057, 34 L. Ed. 625 ; D^Ooge v. Leeds ^ 
176 Mass. 558, 67 N. E. 1025; 1 Cook on Corporations (6th 
Ed.) 272. 

Our conclusion, after a careful examination of the whole 
record, is that as the right of the complainants to relief with 
reference to the purchase of the line of road extending from 
Hastings to Gibbon does not depend upon the fact of whether 
the Union Pacific’s ownership of a majority of the stock of 
the St. Joe is in violation of the Sherman Act or not. and 
as this court has no authority in behalf of complainants to 
break up the combination existing between Union Pacific 
a|id St. Joe in violation of the Sherman Act, if any such 
cophination exists, but only to grant relief in instances 
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wh^re the ebait finde that the Um<m Padfie has abused ot 
t^at(^ to abuse its power as a majority stockholder to 
the injury of complainants, that question need not fur- 
ther considered. In other words, if we ^ould .find i^at! 
the control of the St. Joe by the Union Padfic through 
stock ownership is in violation of the Sherman Act, it 
would Only be an additional reason for restraining the pur- 
chase of the Gibbon extension, and we need no such addi- 
tional reason, as the majority stockholder may not abuse 
his power, whether [93S] the ownership of his stock is legal 
or not On the other hand, if we should find that the con- 
trol of the St. Joe by the Union Pacific through stock 
ownership was not in violation of the Sherman Act, still 
complainants would be entitled to the relief herein granted, 
for the reason that the right of complainants to relief does 
not depend upon the legality of the ownership of the St. 
Joe stock by the Union Pacific. This being so, and the court 
below not having authority to enter the decree appealed 
from, on the finding that the control by the Union Pacific 
of the St. Joe through stock ownership was in violation of 
the Sherman Act, it results that the decree below must be 
reversed,, and the case remanded, with instructions to enter 
a decree perpetually enjoining the St. Joe, while dominated 
by the Union Pacific, frmn purchasing the line of road from 
Hastings to Gibbon. 

And it is so ordered. 


ELLIOTT MACHINE CO. V. CENTER. 

(District Court, W. D. Mictilgan, 8. D. F^ruary 20, 191S.) 

[227 Fed. Bep., 124.1 , 

PATKirrs 214— lamnnoEuKRT— Bkvocatioit or Licersk. — CVmpIalaaUt' 
famished to defendant a patented machine for attadilng shoe InW- ■ 
tons, bearing a plate stating that It was lent or leased andtaorePled 
to use wire bearing complainant’s trade-mark only, ’ 

^pther contract between the parties. -Gomplainapt furnished In 
mils each sufficient for 1,006 operations of the toachlnei and 'In, ^ 
price charged Included a royaler or Ucense fSe f<w 
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machine for the 1,000 operationa. Hek^ that the contraotr wimp in 
effect a llceime, revocable at will on completion of the number of oq- 
eratlbns for whl^ the license fee had been paid, and that on Its re- 
vocation' by complainant the further use of* the machine by dbi 
fendhnt constituted an Infringement of the patents.^ 

[Bd. Note.— For other cases, see Patents, Gent. Dig. II 821-827 ; 
Dec. Dig. 214.1 

Monopolies 10— Clayton Anti-Tbvst Act— Gonstbuotion— Appuca- 
tioN TO Bzistino Gontbacts. — Clayton Anti-Trust Act Oct. 15, 1014; 
c. 328, I 8, 88 Stat, 781, which makes It unlawful to lease or sell 
machinery, etc., on any condition or agreement which will tend to 
prevent the lessee or purchaser from dealing with competitor^ Is 
applicable to a continuing contract of lease, although made before 
Its passage. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. I 0 ; Dec. 
Dig; 10.] 

Commerce 8 — Contracts Relating to Interstate Commebob — ^Poweb 
OF CoNGBEss^SuBSEQTJENT LEGISLATION.— All persons entering Into 
contracts Involving interstate commerce must do so subject to the 
right of Congress thereafter to control, regulate, or prohibit the 
performance thereof. 

[Ed. Note. — ^For other cases, see Commerce, Cent. Dig. I 8 ; Dec. 
Dig. 8.1 

Constitutional Law 165 — Contracts — Effect of Subsequent Legis- 
lation. — ^A contract to do a thing, lawful when made, may be 
avoided by subsequent legislation making it unlawful, and an act of 
Congress may affect contracts or rights which had their Inception 
before its passage. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig; 
II 291, 481 ; Dec. Dig. 155.] 

Equity 54 — Pbinciplbs — Enforcing Inequitable Demands. — ^Whlle 
courts will not r^raln from declaring and applying legal principles* 
because peculiar hardships will result In. Isolated Instances, they 
[186] are not to be persuaded consciously to do Injustice In viola- 
tion of those principles. 

[Bd. Note. — ^Por other cases, see Equity, Dec. Dig. 64.] 

In equity. Suit by the Elliott Machine Company ageinst 
Albert M. Center. On motion by defendant to dismiaai 
Denied. 

Wilkm db Johnson, of Grand Rapids, Mieh«, for complain* 
auL 

Taggort c6 Toggort, of Grand Rapids, Mich*, for dp^ 
fehdant 

• SyUabua copyHghted, 1915, 1918, by Wtet Publfdllng Oompaliy. 
95a25*^V0L 6—17 00 
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£1] AoconUiig to the allegations of tiie bill of complaint, 
plaintiff is the owner of tiiree patents for improvement in 
button-setting machines and attachments thereto. It is, 
and for sevetol years has been, manufacturing and leasing 
or licensing shoe button attaching machine eoimthiCted 
under its patents, and, in so doing is, and has been engaged 
in interstate commerce throughout the United States. Prior 
to the enactment of the Clayton Anti-Trust Act, so called, 
in October, 1914, plaintiff’s machines were loaned or leased 
to users, including defendant, on the condition that (mly its 
wire tiiould be used in their operation. Attached to each 
machine so loaned or leased was a metal plate bearing the 
following inscription : 

**TblS machine is the property of the Elliott Machine Company and 
Is loained to and accepted by the user to use Wire furnished under the 
company’s trade-mark only.” 

No other agreement than that stated upon the plate was 
made with defendant or other users. Plaintiff’s wire, the 
use of which was thus required, was put up in coils. Each 
coil contained a sufficient amount of wire for 1,000 operations 
of the machine, which was so constructed as to lock automati- 
cally upon the completion of each 1,000 operations. For 
tiiat reason a key with which to unlock the machine was at- 
tached to each coil of wire. The wire and key were fur- 
nisffied by plaintiff to its customers for about 85 cents 
per coil, which mcluded both the price of the wire and the 
rpyalty for the use of the patented machine to fasten IvOOO 
buttons. 

Since October, 1914, plaintiff, believing that the further 
continuance and performance of its former contracts would 
be a violation of section 8 of the Clayton Act, has notified 
the users of its machine, including defendant, that thCy will 
no longer be required to purchase or use its wire, and that a 
tbjUty of 76 cents must be paid for the use Of each machine 
to ma^ 1,000 operations or to fastmi 1,000 tiioe buttons. 
Fliaintiff haS.'tontinued to manufacture Wire, but sdte the 
same, without the key, for 10 cents per coil, which is it fair 
pnto for tile wire altme, without miy.royal^ fp^ the pto pf 
tile machine. 
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,De^dant has purchased wire from plaintiff’s agente at' 
cents per coil, and has continued to use the patented 
madune, biU has refused to pay the royalty demanded. 
This suit is brought to restrain furtiier alleged infringement 
of plaintiff’s patents and for the usual accounting. Defend* 
ant’s motion to dismiss is foimded primarily upon the claim 
that section 8 of the Clayton Act is not retroactive and can 
not [126] affect contracts, like the one here involved, made 
and entered into before its enactment. 

One vice of defendant’s contention lies in the fact that the 
contract betwe^ these parties does not constitute an irrevo- 
cable license to use the patented machine during the full 
period of the life of the patents, as claimed, but, at most, is 
a license which may be revoked by plaintiff or repudiated by 
defendant at any time when 1,000 operations of the machine 
have been completed for which a royalty has been paid. It 
is true that the notice or inscription upon the plate attached 
to the machine is silent as to both time and royalties, but (he 
conduct of (he parties in performing the contract shows 
clearly and conclusively that their mutual intention and 
agreement was that a royalty was to be included in the price 
of the wire, and that the right to use the machine was to be 
limited to the operations thereof for which such royalty had 
been paid. In terms, the contract is a loan and not a license. 
It follows, regardless of whether or not the specific transac- 
tions between these parties involved interstate commerce, 
that defendant’s right to use plaintiff’s machine could be ter- 
minated at the will of either party, and that defendant 
would be an infringer of plaintiff’s patents if he continued 
to use the machine after his right so to do had been ter- 
minated. 

[2] However, the principal question argued at the hearing 
of ^is motion to dismiss was that of the application and 
effect of "the Clayton Act to and upon the contract between 
these parties, which was made and entered into prior to the 
amgressionai enactment. In the discussion of that question, 
oonnsel for both parties, have assumed that the contract .is 
sinidB) snd also that it is one which, if made at the present 
^^pae, wonld fall within, the ban of section 8 of the act: 



CknliitsiBK lor einiteUy^ diat^ 

greect so intend«d^ tlie «sn ndt'be cctoilr^ 

(O'pro'eodiMiiig o^traots, and to prohildt liiw j^rforbotaiKJO 
and enforosnienti without' violating fbndauiietttal and oons6^ 
tutional’ rightst The statute does not in terms eitt^ from 
its operation any agreements oontractsj past, present^ or 
future, and, in the absence of sudh enception, it is- to be pre^ 
sumed timt Ccmgress intended to prohibit not only (ile‘ihak> 
ing of future contracts, but also the further performance of 
past extracts of tiie kind specified. 

[3, 4] Congress derives its power to enact such Icgidation 
from tiie commerce clause of the Constitution, and the power 
so conferred is broad, (xunprehensive, and all embracing. 
All persons entering into contracts involving interstate com' 
merce must do so subject to the right of Congress thereafter 
to cmitrol, regulate^ or. prohibit the performance thereof 
« Every owner of property holds the same subject to sUch 
a^ioH as the sovereign power of the State may, in the ezer> 
das of its legitimate sovereignty, adopt in r^ation to if ” 
It is now too well settled to admit of controversy that a con- 
tract to do a thing, lawful when made, may be avoided by 
subsequent' legislation making it unlawful, and that an act 
of Congress may lawfully aflSet rights which had their 
inoeptibn before its passage. LouitvUle <6 Na$hv*U« Btnl^ 
road Go\ v; MottUy, 21P U. S. 467; 31 Sup. Ct. 265, 55 L. Ed. 
297^ 34’ L. B. A. (K S.) 671; Amww Paehing Go. v. Vmtod 
States^ 209 U. 1^56, 28 Sup. Ct. 428, 52 L. Ed. 681; PkUa., 
BdU: S Wash. B. B. v. 8chu{\Wt\h€Tt^ 224 W. S< 6(^, 612, 
613; 32 ’Sup. Ct; 589, 56 L. Ed. 911; Add/^ston Pipe'di'Btstk 
Go. v; United Siatosi 175 U; S. 211, 228, 234^ 20 Sup. Cf 90; 
44 L. Ed. 136; PorBand By. Go. v. Oregon B. B. Coinm, iSS9 
V. a 397, 412; 413, 33 Sup. a. 820. 57 h. Ed. 1248; Attiintie 
Goast Lim B. Go. v. Finn, 195 Fed. 685, 690^ llT C. C; Ax 1; 
SeJt'v. JEFenZepi 193 Fed. 1020, 1021; 113 C. 0. Av 37. 

[5} In the ease made by the bill; which the purposes 
ot'thisimotidn must be accepted w time; deftndtmt’S diims 
are uhoWn to be inequitable. He sedteto omnpd pliuhHff ib 
yield’tQ 1^ without consideration property for which hiihae 
fUhty'agtMd'to pays' an adequateprieeL While oi!mrlS''woid$ 



liMt from dedafing and applying legal ifwiaciples, 

b^tnie will result in isolated isetances, 

jtbey are hot^^fo consdbuely to do injustice in 

violation of those principles. 
l!he motion is dffiied. 


as. MAKIENELLI, LIMITED, u. TTNITED BOOKING 
OFFICES OF AMERICA ET AL. 

(District Ck)urt, S. D. New York. July SI, 1034.) 

[227 Fed. Rep., 165.] 

C6]II]|»rCfK48, 44-— IiraaMTATO C)0MMMICB---WHAT C0UBTrVt7TBS--THBA- 
TBS Bcokino Aoenct. — ^W here Tftudevllle theaters were arrauged tn 
Circuits, and it was the practice to book performers for the whole 
or part of one circuit under one contract, reauiring them to pass 

, from theater to theater and from State to State, taking with them 
certain paraphernalia and stage properties, certain aspects of the 
business of the theater owners and their booking agents constituted 
interstate commerce, as, for instance, the contracts under whic^ the 
performers were to go from State to State, fulfilling their contracts 
as much by the travel as by the acting, the carriage of their stage 
properties and paraphernalia from one State to another, and the 
sending by the theaters themselves from State to State of seenery 
and advertising matter.^ 

[Ed. Note.— For other cases, see Commerce, Cent. Dig. I§ 32, 85; 
Dec. Dig. 48, 44.] 

Monopoubs 12 — Combinations in Bbstbaint of Intebstatb Com- 
MBBCE. — Whether a combination causes a restraint of interstate 
commerce must be Judged by the usual rule of legal responsibility ; 
that is, whether the effect upon the interstate movement of igoods 
or persons is within those consequences which would reasonably 
be supposed to result from the acts of the parties, but results insig- 
nificant in proportion to the total effect will be disregarded. 

[Ed. Note.— For other cases, see Monopolies, Cent Dig. I 10; 
Dec. Dig. 12:] 

*M0N0F0I.IXB 12^-OoMBINATIONS in Ra»TBAINT OF Intbbstatb Com- 
>iiXB6B.—JA number of vaudeville theaters scattered over the United 
States were arranged Into circuits, , and it was the practice to book 
; performers over the whole or part of one circuit under one contract, 
requiring them to pass from State to State, taking with them certain 

: <>«8ylllMi«s copyrighted^ 191^ by West Publishing Cpmpany. 




' >|>|iMplitniiU8 And stii^ pnvertden S3 »h^^ i^i t])$f^ji;a 
. and tlttir b^ as^nts enter^ld into a conibiiiati^n pr ,Gg^(ra<7 
: In reitinint of their own business, whereby th^ter owners yirm 
not to toploy performers not booked through booking ag^tsil; iftod 
the booking agents were not to act for any' heater emidoying any 
other booking agent, or employing any performer ^ho played outside 
such circuits or who had as a representative any person who had 
obtained employment for a performer outside such circuits. Any 
theater employing such a performer would be blacklisted and the 
booking agents would not act for it JSTeld, that, the effect of a 
monopoly of such business upcm interetate commerce was not so in- 
considerable as not to come within the Sherman Act (act July 2, 
1890, c. 047, 26 Stat 200.) 

[Ed, Note. — For other cases, see Monopolies, dent Dig. I 10; 
Dec. Dig. 12.1 

Monopolies 12 — Oombinatzonb in Rbstbaint or Intbbstate Ck>M- 
icBBGB.^That a State has power to tax a business Is not determina- 
tive that a combination monopolizing such business is outside the 
Sherman Act ; nor does it follow, because a combination is within 
the act, that the business may not be subject to a State tax. 

[Ed. Note.<^For other cases, see Monopolies, dent. Dig. I 10; 
Dec. Dig. 12.] 

[160] Monofolixs 12--doKBiNAnoN8 IN Rbstbaint of Intbbstate 

. dOMiaBBCB.^A combination may be within the Sherman Act, though 
concerned in great part with internal matters. 

[Ed. Note. — For other cases, see Monopolies, dent. Dig. I 10 ; Dec. 
Dig. 12.] 

Monopolies 12— doMUNATiONs in Rbstbaint of Intbbstate CSom- 
SCBBCB. — In an action for damages caused to plaintiff by a combina- 
tion in restraint of interstate commerce, it is immaterial whether 
the acts in pursuance of the combination which injured plaintiff 
were themselvesv^cts of Interstate commerce; the illegality arising 
from the project -or plan as a whole. 

[Ed. Note. — ^For other cases, see Monopolies, dent. Dig. ( 10; 
Dec. Dig. 12.] 

Monopolies 12— CIokbinations in Rbstbaint of Intbbstatb doic- 
icbbcr^A combination between a number of vaudeville theaters 
and their booking agents, the purpose of which is to keep all first- 
class performers for such theaters, refuse to allow them to act 
if th^ act in other theaters, and refuse to allow other theaters to 
have their performers if they employ other performers, and refuse to 
deal with performers' agents who book such performers elsewhere, 
is In restraint of trade, where it is alleged that, outside of the 
circutts into which such theaters are arranged, first-class: per- 
ffirmers can not obtain sufficient employment.^ the XInited Sto 
and daiiada'to make a living, as the necessary inference is tiiat, 
if 'snc&ssfdk^^^^ parties to the bomibihatioii will rontrol AR first- 
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statement of flie due. 

d«M p monopoUae tbe auH>ly, and thus oontmS tbe 

[Bd Note.— For other cases, see MomvoUes, Cent Dip. f 10; 
Dec. Dip. 12.] 

Monopoun 28 — CoiteiNAnoirs m Ristbaimt or Tsium— DAitAeas.— 
The damages sustained by a performer’s agent blacklfstad by the 
: mmnbers of such comblnatton were within tbe seventh section of 
the Sherman Act (Comp. St. 1913, I 8829), providing that any 
peraon injured In his business or property by any other person 
dr corporation by reason of anything forbidden or declared to be 
unlawful by that act, may sue therefor and reCovor threefold tbe 
damages sustained. 

[Bd. Note.— For other cases, see Monopolies, Cent Dig. I 18; 
Dec. Dig. 28.] 

MOROPOUES 28 — COMBIRATIORS IN RBSTBAJITT OF TbADE — AOTIORS — 
Pabtibs. — In an action for damages caused by such combination 
all of the parties privy to the general plan were properly Joined, 
though the execution of different parts of the plan was confined to 
Individuals. 

[Bd. Note. — ^For other cases, see Monopolies, Cent Dig. I IS; 
Dec. Dig. 28.] 

At Law. Action by H. B. Marienelli, Limited, against the 
United Booking Offices of America and others. On demu^ner 
to the complaint. Demurrer overruled. 

This is a demurrer to a complaint at law for damages 
under the Sherman Act. Its general outline is as follows: 
The individual defendants collectively own many vaudeville 
theaters scattered over the United States, which are, roug^y, 
arranged in two circuits — an Eastern circuit, comprising 
those owned by one set of the defendants, and with other 
theaters known as the Keith circuit,” and a Western cir- 
cuit, ccnnprising those owned by other defendants, and with 
other theaters known as the ** Orpheum circuit.” The own- 
ers of the other theaters making up these two circuits are 
not parties to the action. The entertainments in these thea- 
ters are each made up of short, disconnected acts, aggregat- 
ing altogether two or three hours. The performers play at 
a given [ 167 ] place not over one week at a time, and the 
|>rsctice is for them to be booked under one contract upon 
thO whole or part of one circuit, making contracts whi^ 
require them to pass fnnn theater to theater and from; State 
to Shite, taking with them certain paraidtemalia and'stacs 



‘The two -eor^ 

tKk^dng afente for the two circuits, securing perfotiners to 
tiniTel upon the whole or pert of each drcuit and in general 
aotutg aaragents' for the inanagara or. owners. 

: <Up to foe time "Of foe acta here in question foe plaintiff 
maintdned offices in Xiondon, Paris, Berlin, and New ¥<wk, 
‘foom Whidi it obsei^ed and sought out all promiting 
vaudevilie peii^onners, and advised foe defendants ^hen it 
hnew of .foam, thus 'mtablishing a kind of clearing house of 
information between performers and managers. If oppor* 
'tilnit}r'Offered, it induced performers to come to this country 
from other countries, and acted as' their agent in procuring 
for them contacts to perform on one or both of foe circuits 
through foe whole or a part of foe theaters comprised in it. 
It •arranged for the performer’s entrance into the country, 
passing through the customs his paraphernalia, apparatus, 
etc., aud it advised and helped him to carry them about with 
him. In general, foe plaintiff acted as agent for foe per- 
ionaaESiand as foeir personal representative in negotiations 
and contraots with foe managers of foe theaters, acting 
through the corporate defendants. 

iAU foe defendants entered into a combination or con- 
■^iraiy in restraint of their own business, to be accomplished 
«S follows: The Eastern owners were not to employ any 
OM^inot booked through the Eastern booking corporation, 
which was not to act for any theater which employed an- 
otiser dxKriking agent. They were to procure foe assent of 
tin other foeaters in foe Keith circuit to this plan. They 
lagieed to-emplcy no performer who ^ played uutnde of the 
•two carauits, and would blacklist any such and post him 
with foe other foeaters; foe Eastern bM>kii^ corporation 
lafiisiBg to act for any theater that disregarded the blacklist. 
Kq! one should he employed who had as a representative any 
fwvson who had fotained employment for a performer out- 
wide of the two circuits, and if any theater employed a per- 
ifovmenwho^-had such a representative tin Eastern hofoing 
on^terataon fooidd not act for that theater. AJl sueh sip- 
*saaantatiyfo>of perfoimeie fomdd he blaoklisted> imd 
SistNliweiiafo^ wifo the Eaatena hoifomg coipol^ 
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41011, wKidb^eidd^not^acfc as ‘SgeDtioFsn^ tlieatair'^i^oibUlod 
'•^porfoiiiier tepresNited by a blacJclisted agent. Any tbeatnr 
billiag a ^blaeklisted perfonner dioold be blacklisted, and 
'^iBaatern bcxAiiig oorporaticii: would no longer act for. it. 
Tbe 'WeBtem booking corporation should be advised, of :&e8e 
bladdista. ■ 

Similar allegations were made relating to the Wertem 
eiBonit. The defendants, in pursuance of this plan, did 
■blaikliat the ^plaintiff, and caused notices to be sent out to 
4itat ftffect, and so entirely destroyed the plaintiff’s businees. 

MefKty A. Wise, of New York City, for plaintiff. 

George W. Wiekersham, of New York City, for defend* 
ants. 

Lbabmbd Hand, district judge. 

[1] The combination or conspiracy is alleged to be in re- 
straint of the defendants’ business, and the first inquiry 
inust be of the nature of the business. Undeniably certain 
aspects of tiie business are interstate commerce, as, for in- 
stance, the contracts made by the booking companies under 
Which the performers must go from State to State, through- 
out the circuit, acting here and there, and fulfilling their 
contracts as much by the travel as by the acting. Since 
ffoke y. United States, 227 U. S. 308, 38 Sup. Ct. 281, 67 
L. Ed. 523, 48 L. R. A. (N. S.) 906, Ann. Cas. 1918E, 905, 
and Wilson V. United States, 232 U. S. 668, 34 Sup. Ct. 847, 
58 L. Ed. 728, it can not be doubted that this feature of the 
business was within the complete powers of Congress, for 
siich purposes as it might find to the public interest. This, 
moreover, applies asi well to that feature, incidental to the 
'foregoing, which consists in the carriage of the [166^ per- 
formers’ rtagu properties and paraphernalia from one State 
to another, a necessary part of the performance of their con- 
tnajfiis with the defendants. The Lottery oases, '168 U. S. 
'521, 28 Sup. Ct 821, 47 L. Ed. 492. The same may be said 
'dl’the sesnnry and advertising matter- sent 'from State^fo 
State by ^e theaters themselves. In respect of all these de- 
tails tile business therefore consists of interstate commerce. 
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' V ipS] 1!^ nature of the d^radants^ tnuineBS ia one thinffde* 
tenninatiTe in cases where the question niises of a State 
Mioense tax or Uie like; die subject-matter of dieir combina- 
tion iS) at least formally, different. Perhaps the dirtinction 
has small practical cmisequences here, yet it is important in 
such shifty questions to keep the principles in mind. No 
doubt the proposition still stands good diat the restraint of 
interstate commerce must be direct ( United Statei v. Patten, 
226 U. S. 548, 38 Sup. Ct 141, 57 L. Ed. 888, 44 L. B. A. 
• [N. S.] 825) f just as it did when jS*. O. Knight r. United 
States, 156 IF. S. 1, 15 Sup. Ct. 249, 89 L. Ed. 825, was de- 
cided; but nobody can intelligently read the decisions with- 
out becoming aware that the actual meaning of the words 
has gready changed. All the cases, of course, presuppose 
that the contract has an effect upon the transit of some goods 
or persons across State lines, but just what that effect must 
be is the point of divergence. From some expressions of the 
earlier cases it might be supposed that the agreement must 
in its terms concern the transit, or in other words that the 
conscious purpose of the parties must be to change movement, 
which would otherwise occur; but that rule is not now the 
law. Since perhaps Addyston Pipe Co. v. United States, 
175 U. S. 211, 20 Sop. Ct. 96, 44 L. Ed. 186, and certainly 
since United States v. Patten, supra, a case which had an 
unusual degree of consideration by the Supreme Court, it 
must be understood that the combination must be judged 
by the usual rule of legal responsibility; that is to say, 
whether the effect upon the movement of goods or persons 
is withiof those consequences which would reasonably be 
supposed to result from the parties’ acts. 

The words “direct” and “indirect” permit of some lati- 
tude, as the cases show. In nature all results are equally 
inevitable, and the category has no useful application; it 
would be arbitrary and meaningless. Only when we sp^ 
of conscious persons, necessarily ignorant of all the causes 
which actually operate, can the distinction become useful; 
and it % of course, only in relation to penmns tli^t it m 
used jtiriiitically. I have said, the rqle no , longer if, tllft 
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piUy itiboee re^ts are direct which fall within the inuhediate 
purpose, or high light of intention, a rule which would eliini- 
uate consequences, certain enough to follow, hut neither de- 
sired nor intended. When once that test is abandoned, there 
remains only the common test of legal responsibility, which 
I haye mentioned, or else the test of more or less. It may 
be that some effects of a combination, certain enough to fol- 
low, bear so small a proportion to the sum total that the 
Sherman Act will not reach the combination as a whole. 
Although the statute may seem intended to exercise the 
Federal power to its fullest capacity, and although Con- 
gress no doubt might make illegal any combination which to 
the parties’ knowledge affected interstate commerce in any 
degree what [169] ever, the decisions of the Supreme Court 
certainly prove that it has not been so interpreted, and that 
results insignificant in proportion to the total effect will be 
disregarded. This, in any case, is the present meaning of 
the test of direct ” and “ indirect ” as I understand it in 
the development of the decisions. 

[3] If this be so, then the case depends upon whether the 
effect upon interstate commerce of a monopoly of the de- 
fendants’ business is so inconsiderable as not to come within 
the statute. In the light of the allegations, I do not think 
that it is such. It may well be that the results of a mo- 
noply of the playhouses within a single State would not 
come within the statute, though it were shown inevitably to 
affect the entrance or exit from the State of performers and 
their accouterments, and though that result were obvious 
to the parties concerned from the outset. Here there is no 
sudi case, because here the contracts of hiring involve for 
their performances the transit quite as much as the perform- 
ance. I can not say that this feature is so inconsiderable a 
part of the business that it must be disregarded; I must say 
that it is within the necessary consequences of their acts. 

, [4, 6] The cases do not seem to me to give a solution for 
a new situation, for each stands upon its own facts. The 
insuranee eases, ending in New York Inmranee Company v. 
Deer Lodge Cwntyy 231 U. S. 496, 34 Sup. C7t. 167, 58 L. £d. 
.389» perhaps stand somewhat apart; in any event, they bs- 
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cloie M M t>«iei<Ml baT« bem «oatiiBlttdt»% 
m ttior tied‘ wiChoat opportunkgr for variation^ Moreover, the 
iBcideatal upon interatete coinmerce beara but a amall 
propoitioii to busmeas as a whide. They are siffQifieaiit, 
also, as arising under the legality of a State tax. In this re- 
QMCt'they are like "WUliama t. Feart^ 179 U. S. 970, 21 Sup. 
Ot. 128, 46 L. ]Sd. 186; TFore y. MohUe Comty^ 209 'n.‘S. 
406, 88 Sup. Ct 626, 62 L. Ed. 866, 14 Ann. Cas. 1081; and 
U. is. FiMi^ Vmn/pany v. Kentuchy^ ^l TJ. S. 894, 84 Sup. 
Ct. 122, K L. Ed. 288. In such cases it is, of course, appar- 
ent ihat^ if a State is to have the power to tax at all, all busi- 
nesses nuy not be excluded which in any way have ah efleet 
upon' interstate conunerce, even though Congress might regu- 
late them to the extent that they did. If the rule m CKb'boii* 
■y. -Ogden, 9 Wheat. 4, 6 L. Ed. 23, that the spheres of regu- 
lation are mutually exclusive, be so rigidly applied as this, 
the system will not work. There are indications enough that 
there is now thought to be a range of governmental activity 
which the States may enjoy until Congress intervenes. The 
Mvnneaota Bate catee, 280 U. S. 852, 33 Sup. Ct. 729, i57 L. 
Ed. 1611. 

I cannot, therefore, regard those cases as necessarily de- 
tmminative, in whidi the question only was of the power of 
the State to tax a local business, nor does it follow from them 
that a ccunbination monopolizing the same business is neces- 
sarily outside of the Sherman Act. Of course, persons not 
^ei^aged in inteKi^te commerce may violate the Sherman 
Act. Laewe v. Lcmlar, 208 U. S. 274, 28 Sup. Ct. 301, 62 L. 
Ed. 488, 18 Ann. Cas. 815. But I mean more than this, for 
in the case at bar the combination relates to the business as 
a whole and not to the interstate features of it. It does not 
'follow, because the combination is within the act, that toe 
business may not be subject to [170] a State tax. How far 
the effects upon interstate commerce of toe combination rn'int 
preponderate to bring it within this statute is not a question 
of the mctent of Federal powers, but of toe extrat to which 
Ccm^wss intended to exert such powers. That it intended’ to 
toMh eyei 7 conceivable restraint of such cmnmerce ma;||r hot 
be t^^ aii^ toe degree to whito it 'teaches is not meiilsinM 
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1^ tiiie power of the States ill the regulation of th(tir intentid 
affairs until Congress intervenes. It is no objection that the 
combination declared illegal shall be concerned in great part 
with internal matters. 

. [ff] Nor need we be concerned with the question whether 
the acts in pursuance of the combination which injure the 
plaintiff are themselves a part -of interstate commerce, for 
the illegality arises from the project or plan as a whole 
{Swift V. United States, 196 U. S. 875, 26 Sup^ a. 276, 49 
L. Bd. 518; Nash v. United States, ^^ U. S. 873, 38 Sup. Ct; 
780, 57 L. Ed. 1232), and the performance, innoemt with 
out it, takes its color from its setting. 

The case of Metropolitan Opera House v. Hammerstein, 
162 App. Div. 691, 147 N. Y. Supp. 532, decided by the Ap- 
pelate Division of the Supreme Court, is not necessarily an 
authority to the contrary. There the plaintiff was in the 
habit' of presenting opera in several States, and sent its per- 
formers, scenerymen, and stage properties about as occasion 
required. It also imported artists from Europe to perform 
in New York and elsewhere. These elements of its business 
were certainly interstate, and within the express control 
of Congress, and the questions turned, as here, whether a 
monopolization of the business was a restraint upon inter- 
state commerce. If the test really be the proportion of these 
features to the business as a whole, obviously the case is 
not an authority, unless the facte are the same. They differ 
at least in this respect: That it was not there the course of 
the business to book all performers under one contract, which 
required them to go from one State to another. Suppose 
the case of a traveling troupe of players, who were con- 
stantly on tour from State to State at short “stands,” and 
who had no fixed playhouses; certainly Iheir business would 
be interstate. On the other hand, a combination of local 
playhouses might not be in restraint of interstate commerce, 
though it affected the interstate movement of actors or 
scenery. The defendant’s business is not so wholly inter- 
state as though they managed a troupe of traveling players, 
because tiiey own theaters; but it oonmsts none the less in> 
universally securing from tiie outset that substantially each' 



at tke 


in i thii^ it 

lilk, folly nxMgi^^ftlio loose- chaMtoterdftbe'^ 
to ^11 the interstate elemeht in the case at iMr ‘^essen^^*’ 
and that in MeiropoUtan Opera Co. v. Eainmeretein ** void- 
dentaL’^ The mle is not so mudii a oonstitutire jirinoiple as 
a regulative guide. * , 

[7, 8] There remains the final question as to whether the 
combination is in restraint of trade. The allej^tions' show 
that the purpose of the defendants was to exclude from the 
two mrcuits any performer who would not deal exclusively 
with them, any theater which employed any Other booking 
agent or performer, smd any performer’s agent who dealt 
with outsiders. Not every contract which destroys a com- 
[171]petition, theretofore existing, is within the act; bit 
those are which put a market into one hand. Standard OU 
Co. V. United States, 221 U. S. 1, 31 Sup. Ct. 502, 55 L. Ed. 
619, 84 L. R. A. (N. S.) 843, Ann. Cas. 1912D, 734. It is the 
effort to secure control over prices by a control over supply 
which counts. No doubt “market ” is a vague word; a com- 
bination may control within such narrow limits that new sup- 
plies are available at trivial advances; perhaps such combina- 
tions do not “ prejudice the public interests.” Nash v. United 
States, 229 U. S. 873, 376, 33 Sup. Ct. 780, 57 L. Ed. 1232. 
If the combination does not control enough of the supply 
to fix prices at all, it cannot be an unreasonable restraint of 
trade prejudicial to the public. In the case at bar the alle- 
gations show thkt the defendants are trying to keep all 
“ first-class ” performers for their own theaters, refusing to 
allow them to act, if they act elsewhere, refuang to allow 
other iheaters to have the circuits’ performers if they take 
others, refusing to deal with any performers’ agents who 
book them elsewhere. Article XIX of the complaint alleges 
that “first-class” performers cannot obtain sufficient em- 
ployment in the United States and Canada outside the tWo 
circuits to make a living. The necessary inference is that the 
defencMmts, if successful, will control all “first-class” per- 
foimefs and succeed in monopolizing the supply, llids, in 
tnim, enables them to control the whole business, and dmisti- 


tntes the very ccmditimis which the j^ermah Act means 'to 
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prevent. If in i^ie execi^ion of that proje<^ they injnfe^the 
plaintiff, the resulting damages are wiihin the seventh sec^ 
tion of the act. 

[9] The complaint is not bad for misjoinder; all the de- 
fendants are asserted to be privy to the general plan, and it 
does not matter that the execution of different parts is con- 
fided to individuals. The rules regulating original con- 
spiracies obtain in such cases. 

Demurrer overruled; defendants to answer over m 20 
days. 

o 









